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Entered  aooording  to  Act  of  Congress,  in  the  year  one  thousand  eight  hun- 
dred and  fifty-eight,  by 

W.  PENN.  CLARKE, 

In  the  Cleik^  Office  of  the  District  Court  of  the  United  States^  in  and  for  the 
District  of  Iowa. 


P  REF  A  C  E. 


The  profession  is  herewith  presented  with  the  Foubth 
VoLincB  OF  Iowa  Keports.  Its  publication  has  been 
delayed  longer  than  was  anticipated,  by  circumstances 
beyond  the  control  of  the  Eeporter.  He  has  nearly  suffi- 
cient matter  for  the  Fifth  Volume,  already  prepared,  and 
it  will  be  published  as  speedily  as  possible.  Under  a  rule 
of  the  Supreme  Court,  adopted  at  the  December  Term, 
A.  D.  1857,  the  cases  hereafter  will  be  published  in  the 
order  in  which  the  opinions  are  filed,  and  each  case  will 
show  the  date  at  which  the  opiniop  was  filed.  Such  other 
improvements  will  be  made  in  the  subsequent  volumes,  as 
will  render  them  equal  in  appearance  and  style  to  the 
Beports  of  the  older  States. 

The  Beporter,  thinking  the  members  of  the  Bar,  for  the 

encouragement  he  has  already  received  at  their  hands,  and 

acknowledging  his  indebtedness  to  the  judges  and  other 

officers  of  the  court,  for  kindnesses  rendered,  trusts  that  his 

labors  on  the  present  volume,  will  prove  useful  to,  and 

meet  the  approbation  of,  his  brethren  of  the  profession. 
Iowa  Citt,  Skptembxb,  1868. 
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CLERK 
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ATTORNEY-GENERAL. 


SAMUEL  A.  mCE,  Oskaloosa. 


REPORTER 


W.  PENN.  CLABEE,  Iowa  City. 


RULES  OF  THE  SUPREME  COURT. 


At  the  December  Term,  A.  D.  1857,  the  following  addi- 
tional roles  were  adopted : 

BuLE  24.  AttomeyB  of  the  District  Conrt,  of  any  county 
of  the  State,  admitted  to  practice  in  this  court,  may  submit 
their  causes  on  written  or  printed  brie^  filed  with  the  clerk 
of  this  court,  by  complying  with  rule  number  26, 

BuLE  25.  The  party  holding  the  affirmatiye  in  this  court 
shall  furnish  to  the  opposite  party,  ten  days  before  the  sit- 
ting of  the  court,  or  before  the  cause  is  set  for  trial,  a  mem- 
orandum of  the  points  made  and  authorities  cited,  with  an 
abstract  of  the  argument  After  receiving  which,  a  like 
memorandum  of  points  and  authorities,  with  an  abstract  of 
the  argument  iu  reply,  shall  be  famished  to  the  party  hold- 
ing the  affirmative. 

BuLE  26.  In  case  the  appellant,  or  party  holding  the 
affirmative,  fail  to  prepare  and  file  for  the  use  of  the  court 
in  the  argument  and  decision,  a  concise  statement  of  the 
points  in  issue,  and  of  the  testimony,  (as  required  by  rule 
18,)  or  in  case  of  fiulure  to  famish  the  opposite  party  a  note 
of  the  points  and  authorities,  and  of  the  argument,  (as  re- 
quired by  rule  25,)  such  opposite  party  may,  at  the  term  at 
which  the  cause  is  entitied  to  be  heard,  file  his  statement 
and  brie^  and  have  the  cause  heard  ex  parte. 

BuLE  27.  In  publishing  the  opinions  of  the  court,  it  is 
enjoined  on  the  reporter  to  print  them  in  the  order  in  which 
the  causes  are  decided.    A  memorandum  of  the  date  of  the 
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decision  of  each  canfle  should  be  appended  in  the  margin. 
No  opinion  in  any  cause  in  which  a  petition  for  rehearing 
is  filed,  will  be  published  until  the  question  of  rehearing  is 
finally  determined. 

Rule  28.  Appeals  to  this  court  are  only  perfected,  as 
required  by  the  Code,  section  1974,  by  notice  to  the  clerk 
of  the  District  Court,  and  to  the  opposite  party.  Where  a 
bond,  however,  to  stay  execution,  has  been  filed,  and  a  no- 
tice of  appeal  served  upon  either  the  derk  or  the  adverse 
party,  the  appellee  may  file  the  transcript  of  the  record  in 
this  court,  and  have  the  judgment  affirmed  for  want  of 
prosecution,  as  under  rule  5. 

BuLE  29.  No  person  shall  remove  firom  the  court  room, 
or  the  office  of  the  clerk,  any  record  of  this  court^  ex- 
cept upon  special  leave  granted  for  that  purpose.  No 
record  shall  be  taken  from  the  files  of  the  court,  except 
on  application  to  the  court  or  clerk,  and  a  receipt  executed 
therefor.  All  records  removed  or  taken  from  the  files,  shall 
be  returned  in  such  reasonable  time  as  the  court  or  derk 
may  direct,  not  exceeding  five  days.  The  derk  will  re- 
port promptly  to  the  court  every  violation  of  this  rule.  In 
no  case  will  it  be  permitted  to  any  person  to  remove  any 
papers  or  records  from  the  place  in  which  the  court  holds 
its  sessions. 

BuLS  80.  W!here  appeals  are  taken  less  than  fiifteen  days 
before  the  term,  if  the  appellee  designs  insisting  upon  a 
hearing,  or  moving  an  affirmance  of  the  judgment,  at  such 
term,  he  must  give  to  the  appellant  notice  in  writing  of 
such  intention ;  and  when  the  case  is  called,  it  will  be  heard 
or  continued  as  the  circumstances  of  each  case  may  seem  to 
render  proper  and  necessary. 
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Qv  page  157,  at  tibe  end  of  line  17  from  the  bottom,  fi>r  '^SinamiOT^'^  read 

On  page  212,  in  the  11th  Ime  from  the  bottom,  for  "  has,'*  read  had. 

On  page  604,  in  line  eight  from  the  top^  and  in  line  seven  from  the  bottom, 
fbr  "  tmst^'*  read  take. 

In  JfiBsr  ▼.  CkiUenden  et  oL,  252,  the  petition  for  a  rehearing  was  filed  by 
J.  a  Haix^  Esqr. 

On  page  588,  in  line  nine  from  the  top^  for  ^'fiye,"  read  leiL 
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Foley  v.  McKbegan.[1]  ri    ^ 
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Whether  the  sam  spedfled  in  a  contract,  as  a  penalty  for  the  non-performance 
thereolj  shall  be  considered  as  a  penalty,  or  as  liquidated  damages,  is  a  ques- 
tion of  ooostruction,  on  which  the  court  may  be  aided  by  circumstances  ez- 
traneons  to  the  writing. 

The  sabject  matter  of  the  contract— the  intention  of  the  parties — as  well  as 
other  fiusts  and  circumstances— may  be  inquired  into,  for  the  purpose  of  de- 
tennining  the  construction  to  be  given  to  the  contract,  though  the  words 
used  are  to  be  taken  as  proved  exclusively  by  the  writing.  F^      i 

Li  giving  a  coostruction  to  such  an  instrument,  the  court  must  see  whether  the  '^^   728 

agreement  contains  one  or  several  stipulations — ^^'hether'such  stipulations  I 

TBiy  in  importance— whether  the  damages  are  in  their  nature,  certain  or  un- 


[1]  This  case  was  decided  at  the  December  term,  1866,  but  was  overiooked 
hj  some  inadverlenoe,  when  the  decisions  of  that  term  were  prepved  for  pnb- 
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Folej  T.  ICcKeegan. 

oertam,  or  difficult  of  definite  aBoertaimoent— or  whether,  where  the  ixguiy 
18  oeriain,  the  sum  fixed  upon,  is  proportionate  or  disproportionate  to  sadi 
injury,  and  the  actual  claim  which  grows  out  of  it. 

The  terms  applied  by  the  parties  to  the  sum  fixed  upon  in  the  oontract,  will  not 
always  define  and  fix  the  action  of  the  court  in  giving  a  construction  to  the 
contract 

Although  the  partiesmay  call  the  sum  fixed  upon  in  the  contract,  a  "penalty," 
or  give  it  no  name,  or  style  it,  '*  liquidated  damages,"  the  court  in  any  or 
all  of  such  cases,  treat  the  sum  as  one  or  the  other,  depending  upon  the  na- 
ture of  the  agreement,  the  surrounding  circumstances,  the  intention  of  the 
parties^  and  the  reason  and  justice  of  the  case. 

IfJ  by  the  agreement,  it  is  doubtfiil  whether  the  parties  intended  that  the  sum 
specified,  should  be  a  penalty  or  liquidated  damages,  courts  incline  to  treat 
the  contract  as  creating  a  penalty  to  cover  the  damages  actually  sustained 
by  the  breach,  and  not  as  liquidated  damages. 

Where  an  action  was  brought  upon  a  written  agreement,  which  read  as  followB  : 
'*!,  J.  M.,  have  this  day  agreed  and  sold,  200  acres  of  ^d,  the  same  more 
or  Jess,  [here  ioUows  a  relerence  to  the  lands,]  lor  which  I  am  to  receive 
$& 80.00 ;  $50  of  which  I  am  now  to  receivei  and  the  same  is  to  be  forfeited 
by  U.  F.,  il  he  does  not  pay  the  balance,  on  or  before  the  10th  day  of  April, 
1854,  and  then  I  will  give  the  deeds  of  the  aforesaid  places,  at  the  time  the 
money  is  paid.  I,  the  said  J.  M.,  promise  to  give  the  said  M.  F.  next  April, 
tqgether  with  the  lands^  [here  tbiiows  several  items  of  personal  property,] 
and  to  put  500  rails  on  the  fence  of  the  field.  1  also  bind  myself  under  the 
penalty  of  $50,  to  be  paid  to  the  said  M.  F.,  if  1  iail  in  the  fulfilhnentof  the 
aloiesaid  agreement;  and  to  the  albresaid  agretment,  we  both  sign  our 
hands;"  and  where  the  petition  claimed  damages  for  the  non-performance 
of  the  contract;  Mddf  Ihat  the  sum  insened  m  the  contract,  to  be  paid  on 
its  lion-iuihilment,  was  designed  by  the  parties  as  a  penalty,  and  not  as  liqui- 
dated damages. 

"Where  an  agreement  contains  covenants  for  the  performance  of  several  acts  or 
things,  and  it  fixes  a  specific  sum  at  the  end,  lo  be  paid  upon  a  breach  of 
pertonnance,  the  sum  so  stated,  must  be  regarded  as  a  penalty ;  and  where 
in  a  suit  on  such  agreement,  the  piainriff  elects  to  proceed  upon  the  cove- 
nants, and  not  to  reoover  the  penalty,  the  plaintifi  may  recover  more  or  less 
than  the  amount  of  the  penalty. 

In  an  action  against  the  vendor  of  real  estate,  for  failing  to  convey,  the  measiire 
of  damages  should  depend  upon  the  cause  of  the  iailure  to-eoBvey. 

If  the  party  selling  is  honesty  and  was  prevented  flrom  making  the  coaveyanoe 
by  unlureseen  causes,  which  he  could  not  control,  the  piaiutiif  should  teeovw 
only  nominal  d&mages. 

It  the  plaintiff  has  paid  the  price  of  the  land,  or  any  part  thereof^  and  the  de- 
fendant has  failed  to  convey,  from  causes  beyond  his  control,  the  plaintiff 
ahouid  recover  the  sum  paid,  with  interest 

But  if  the  persoa  selling  is  in  fiadt,  and  either  "did  orshoold  hurt  known,  thai 
he  oould  DO^  oompiy  witit  his  undertakibg;  or  taaviag  the  titla^wifiiiOB  to  ooo- 
vey,  or  having  the  title  at  the  time  of  the  agreement,  afterwards  disables  hia* 
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self  fiom  oomploting  it,  bj  a  sale  to  a  third  peison ;  or  at  the  time  of  the 
agreement)  knew  be  bad  no  title ;  in  these,  and  in  all  cases  where  the  in- 
abilL^  to  conyej,  arises  fh>m  fraud  in  the  oovenantor,  the  purchafier  should 
recover  substantial  damages,  indilding  compensation  for  auj  actual  loss,  as 
bj  the  increased  value  of  the  land  at  the  time  the  oontract  should  have  been 
performed. 
Where  in  an  action  to  reoover  damages  for  the  non-conveyance  of  real  estate, 
on  an  agreement  which  contained  the  following  provision :  "  I  also  bind  my- 
self under  the  penalty  of  fifty  dollars,  to  be  paid  to  the  said  M.  F.  (the  plain- 
tiff) if  I  &il  in  the  fulfillment  of  the  aforesaid  agreement,"  and  which  agree- 
ment acknowledged  the  receipt  of  fifty  dollars  on  the  contract,  the  court 
instructed  the  jury,  that  by  the  terms  of  the  agreement,  the  plaintiff  was 
entitled  to  recover  only  one  hundred  and  five  dollars,  being  the  fifty  dollars 
paid  by  the  plaintiff  with  interest,  and  the  fifty  dollars  fixed  as  the  penalty 
in  the  agreement ;  &H  That  the  instruction  was  erroneous,  and  that  the 
penalty  named  in  the  agreement,  was  not  the  measure  of  the  plaintiff's 
damages. 

Appeal  frma  the  Jachaon  District  Court 

This  was  originally  a  bill  in  chancery,  to  enforce  the  spe* 
cific  performance  of  the  following  agreement : 

"  Conditions  of  agreement  between  John  McEleegan,  on  the 
one  part,  and  Michael  Foley  on  the  other.  May  5th,  185S.. 
I,  John  McKeegan,  have  this  day,  agreed  and  sold  200  acres 
of  land,  the  same  more  or  less,  (here  follows  a  reference  to 
the  land,)  for  which  I  am  to  receive  $880 ;  $50  of  which  I 
am  now  to  receive,  and  the  same  is  to  be  forfeited  by  Mi- 
chael Foley,  if  he  does  not  pay  the  balance  on  or  before  the 
10th  day  of  April,  1854 ;  and  then  I  will  give  the  deeds  of 
the  aforesaid  places,  at  the  time  the  money  is  paid.  I,  the 
said  John  McKeegan,  promise  to  give  the  said  Michael  Fo- 
ley, next  April,  together  with  the  land,  (here  follows  several 
items  of  personal  property,)  and  to  put  500  rails  on  the  fence 
of  the  field.  I  also  bind  myself  under  the  penalty  of  $50, 
to  be  paid  to  the  said  Michael  Foley,  if  I  &il  in  the  fulfill- 
ment of  the  aforesaid  agreement,  and  to  the  aforesaid,  we 
both  sign  our  hands.  *'  John  McKbsgan. 

"Michael  Foley." 

The  petition  also  claimed  compensation,  in  the  event  that 
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it  should  appear  to  the  court,  that  plaintiff  was  not  entitled 
to  a  specific  performance.  To  this  there  was  a  demurrer, 
which  was  sustained,  and  plaintiff  amended  his  petition,  so 
that  it  now  stands  as  an  action  at  law  to  recover  damages  for 
the  breach  of  said  contract  The  petition  avers  that  plaintiff 
on  the  10th  of  April,  1854,  tendered  the  balance  due  on  said 
agreement,  with  interest,  and  demanded  a  deed  for  the  land, 
and  the  delivery  of  the  personal  property ;  that  the  defend- 
ant refused  to  receive  said  money,  or  to  perform  his  agree- 
ment ;  that  the  land  at  the  time  of  the  tender,  was  worth 
$1,300 ;  and  that  the  personal  property  was  worth  $100. 

The  answer  does  not  deny  the  agreement,  the  tender,  or 
the  value  of  the  land  or  personal  property,  but  denies  that 
by  the  agreement,  he  sold  plaintiff  the  land  as  claimed.  The 
answer  ^so  denies  the  payment  of  any  part  of  the  price,  but 
admits  that  defendant  received  firom  plaintiff  fifty  dollars,  as 
a  forfeit,  if  the  plaintiff  should  elect  not  to  abide  by  said  con- 
tract. The  answer  also  avers  a  tender  of  the  said  fifty  dol- 
lars, together  with  interest,  as  also  the  fifty  dollars  mentioned 
in  the  conclusion  of  the  agreement,  as  the  penalty  to  be 
paid  by  defendant,  if  he  failed  in  the  fulfillment  of  the  agree- 
ment on  his  part  This  tender  is  admitted  by  the  replica- 
tion, and  in  aU  other  particulare  the  answer  is  denied.  On 
the  trial,  the  plaintiff  proposed  to  prove  the  value  of  the  land 
and  personal  property,  at  the  time  he  tendered  the  balance 
of  the  purchase  money,  which  testimony  was  objected  to, 
and  the  objection  sustained.  The  plaintiff  also  claimed,  that 
the  defendant  was  estopped,  from  the  state  of  the  pleadings, 
from  denjring  the  value  of  the  land  and  personal  property, 
but  the  court  held  otherwise.  It  also  appears  that  the  court 
charged  the  juiy,  that  by  the  terms  of  the  agreement,  the 
plaintiff  was  entitled  to  recover  only  one  hundred  and  five 
dollars,  being  the  fifty  dollars  with  interest,  paid  by  plaintiff 
and  the  fifty  dollars  fixed  as  the  penalty  in  the  bond  or  agree- 
ment, to  aU  which  plaintiff  excepted.  It  further  appears, 
that  an  attachment  was  issued,  but  was,  on  motion  of  defend- 
ant, dissolved.  Verdict  for  plaintiff  for  one  hundred  and 
five  dollars.    Judgment  thereon,  and  he  now  appeals. 
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Smith,  McKinhy  Jc  Poor,  for  the  appellant. 

Ben  If.  Samuels,  for  the  appellee. 

Wright,  C.  J. — Several  errors  are  assigned,  but  they  may 
all  appropriately  be  considered  under  two  heads : 

FirsL  Did  the  court  err  in  sustaining  the  demurrer  to  the 
original  petition  ? 

SeooTid.  Was  the  construction  given  to  the  written  agree- 
ment, as  to  the  measure  of  plaintiffs  damages,  or  the  amount 
be  had  a  right  to  recover,  correct? 

As  to  the  first,  we  think  plaintiff  cannot  now  complain. 
Instead  of  standing  by  his  original  bit),  he  appears  to  have 
voluntarily  abandonedxit,  submitted  to  the  decision  of  the 
court  on  the  demurrer,  made  his  amendment,  and  went  to 
trial  on  his  claim  for  damages.  By  so  doing,  he  has  changed 
the  whole  form  of  his  action,  and  it  is  now  too  late  for  him 
to  claim  a  specific  performance  of  the  agreement.  The  de- 
fendant  also  claims  that  plaintiff  had  no  right  to  so  amend 
his  petition,  and  that  in  permitting  the  same,  the  court  erred. 
To  this,  a  sufficient  answer  is,  that  defendant  at  the  time 
made  no  objection,  but  took  issue  upon  such  amended  peti* 
tion,  and  went  to  trial  upon  the  merits.  It  is  now  too  late 
for  him  to  object 

The  second  question  is  one  of  more  difficulty.  There  can 
be  no  doubt,  fi:t}m  the  state  of  the  pleadings,  that  plaintiff  was 
estopped  from  denying  the  value  of  the  property  at  the  time 
of  the  tender.  And  this,  because  the  value  is  distinctly 
averred  in  the  petition,  not  denied  in  the  answer,  and  is, 
therefore,  admitted  under  our  practice.  But  this  can  make 
no  difference,  if  the  construction  given  to  the  within  agree- 
ment by  the  court  below,  is  correct. 

For  if  plaintiff  can  only  recover  the  money  paid,  and  the 
penalty  named  in  the  bond,  then  the  value  of  the  land  and 
personal  property,  whether  established  by  the  pleadings  or 
by  the  testimony  of  witnesses,  becomes  entirely  immaterial. 
So  that  the  sole  question  arises  on  the  instruction  given  to 
the  jury,  as  to  the  amount  of  plaintiff's  recovery. 
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There  is  much  uncertainty  in  the  application  of  the  cases 
on  this  subject ;  and  not  by  any  means,  an  entire  uniformity 
in  the  principles  which  have  influenced  the  mass  of  decisions 
thereon.  From  all,  however,  we  may  deduce  one  point  as 
settled.  Whether  the  sum  mentioned  shall  be  considered  as 
a  penalty,  or  as  liquidated  damages,  is  a  question  of  construc- 
tion, on  which  the  court  may  be  aided  by  circumstances  ex- 
traneous to  the  writing.  The  subject  matter  of  the  contract, 
the  intention  of  the  parties,  as  well  as  other  facts  and  circum- 
stances, may  be  inquired  into,  although  the  words  are  to 
be  taken  as  proved  exclusively  by  the  writing.  Perkins  v. 
Lyman^  1 1  Mass.  76 ;  2  Parsons  on  Contracts,  489 ;  Saintes 
V.  Ferguson,  7  C.  B.  716 ;  Brewster  v.  Edgerly^  18  N.  H.  275. 
In  giving  a  construction  also,  we  must  see  whether  the  agree- 
ment contains  one  or  several  stipulations;  whether  such  stipu- 
lations vary  in  importance ;  whether  the  damages  are  in  their 
nature  certain  or  uncertain,  or  difficult  of  definite  ascertain- 
ment ;  or  whether,  where  the  injury  is  certain,  the  sum  fixed 
upon  is  proportionable  or  disproportionate  to  such  injury,  and 
the  actual  claim  which  grows  out  of  it  2  Parsons  on  Cont 
485 ;  Dennis  v.  Oummings,  8  Johns.  Cases,  297 ;  Asiley  v. 
Weldon,  2  B.  &  P.  846 ;  Phil.  Ev.  Vol.  I,  167,  (7th  ed.) ; 
Kemble  v.  Farrel,  6  Bingh.  148 ;  Pricey.  Green,  16  M.  &  W. 
846 ;  Heard  v.  Bowers,  28  Pick.  445.  The  terms  applieH  by 
the  parties  to  the  sum  fixed  upon,  will  not  always  define  and 
determine  the  action  of  the  court  in  giving  such  construction. 
That  is  to  say,  though  the  parties  may  call  the  sum  so  fixed, 
a  "penalty,"  or  give  it  no  name,  or  style  it  "liquidated 
damages,"  the  court,  in  any  and  all  such  cases,  treat  the  sum 
as  one  or  the  other,  depending  upon  the  nature  of  the  agree- 
ment, the  surrounding  circumstances,  the  intention  of  the 
parties,  and  the  reason  and  justice  of  the  case.  2  Parsons>m 
Cont.  488 ;  Harbrank  v.  Lappen,  15  Johns.  200  ;  Chamber- 
lain  V.  Bagleij,  11  N.  H.  234 ;  Williams  v.  Daken,  17  Wend. 
447 ;  Carpenter  v.  Lockhart,  1  Carter  (Jud.)  484 ;  Beak  v. 
Hayes,  5  Sandford,  640;  Lindsey  v.  Anesley,  6  Iredell,  186. 

Another  rule,  fisiirly  deducible  from  the  authorities,  is, 
that  if  by  the  agreement,  it  is  doubtful  whether  the  parties 
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intended  that  the  sum  specified  should  be  a  penalty  or  liqui- 
dated damages,  courts  incline  to  treat  the  contract  as  crea* 
ting  a  penalty  to  cover  the  damages  actually  sustained  by 
the  breach,  and  not  as  liquidated  damages.  Taylor  v.  Sandi- 
Jbrd^  7  Wheat.  18 ;  SchiUe  v.  Thylor,  5  Mete.  61 ;  Bagley  v. 
Peddie,  5  Sandf.  192,;  Baird  v,  TbfltVcr,  6  Humph.  186.  And 
in  the  case  of  Taylor  v.  Sandiford^  it  is  held,  that  the  infer- 
ence is  mnch  stxx>nger  in  favor  of  its  being  a  penalty,  when 
it  is  expressly  so  reserved,  and  that  it  would  require  in  such 
a  case,  strong  evidence  to  authorize  the  court  to  say,  that  the 
parties  have  not,  by  their  own  words,  expressed  their  own 
intention.  See  also  Hamilion  v.  Overton  et  oL,  6  Blackford, 
206. 

A  brief  reference  to  one  or  two  adjudicated  cases,  and  we 
will  then  proceed  to  construe  the  instrument  before  us. 

In  Davies  v.  Penton^  6  Barn.  &  Cress.  216,  A.  agreed  to 
sell  to  B.  the  stock  and  good  will  of  his  business,  and  to  de- 
mise to  him  his  house  in  which  the  business  was  carried  on, 
for  which  B.  was  to  pay  £800,  and  to  take  the  furniture  and 
iixtures,  at  a  valuation,  which  were  afterwards  valued  at  £174. 
At  the  time  of  executing  the  agreement,  £400  was  paid  to 
A.,  and  B.  agreed  to  accept  and  pay  two  bills  of  exchange, 
one  for  £400,  payable  twelve  months  from  date,  and  the 
other  for  £174,  payable  two'  months  from  date.  And  A. 
agreed  not  to  carry  on  the  business  within  five  miles  of  the 
house ;  and  for  the  true  performance  of  this  agreement,  each 
of  them  did  thereby  bind  and  obligate  himself  to  the  other, 
in  the  penal  sum  of  £500,  to  be  recovered  for  a  breach  of  the 
said  agreement  in  a  court  of  law,  as  and  by  way  of  liquidated 
damages.  Held,  by  Abbott,  C.  J.,  and  Bayley,  Holboyd 
and  LriTLEDALE,  Justices,  that  the  sum  was  a  penalty,  and  not 
liquidated  damages.  In  Lowe  v.  Peers^  4  Barrows,  2227,  the 
distinction  between  liquidated  damages  and  a  penalty  to  se- 
cure the  performance  of  a  contract,  is  expressed  by  Lord 
Mansfield.  Says  his  lordship,  there  is  a  diflference  betweeu 
covenants  in  general,  and  covenants  secured  by  a  penalty  or 
forfeiture.  In  the  latter  case,  the  obligee  has  his  election  to 
bring  an  action  for  the  penalty,  after  which  he  cannot  resort 
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to  the  covenant,  or  to  proceed  upon  the  covenant  and  recover 
more  or  less  than  the  penalty.  See  also  narrison  v.  Wright^ 
IS  East,  843. 

In  Martin  v.  Taylor^  1  Wash.  C.  C.  R.  1,  the  action  was 
covenant  upon  an  agreement  under  seal.  By  the  agreement, 
the  parties,  for  the  true  and  faithful  performance  of  all  the 
covenants  therein  contained,  bound  themselves,  each  to  the 
other,  in  the  penalty  of  £120,  Virginia  currency.  It  was  ob- 
jected that  the  £120  was  in  lieu  of  liquidated  damages,  and 
that  as  the  plaintiff  could  recover  no  greater  sum  than  'that, 
the  court  had  no  jurisdiction  of  the  case,  that  court  having 
no  jurisdiction  where  the  demand  was  for  less  than  five  hun- 
dred dollars.  The  objection  was  overruled,  however,  and 
held  that  the  action  being  in  covenant,  and  not  for  the  pen- 
alty, the  plaintiff  might  recover  more  or  less  than  the  pen- 
alty. 

In  Carpenter  et  ah  y.  Lockhart,  1  Carter,  (Ind.)  484,  the  ac- 
tion was  covenant  on  an  agreement,  containing  a  number  of 
stipulations,  damages  for  the  breach  of  some  of  which  would 
be  certain,  and  of  others  uncertain,  and  contained  a  mutual 
covenant  that  if  either  should  fail,  "  in  any  particular,  to  abide 
by,  observe  and  perform  the  above  written  agreement,  or  any 
article,  clause,  covenant,  or  promise,  therein  contained,  by 
and  on  his  or  their  part,  to  be  observed,  kept,  &c. ;  the  party 
so  failing,  shall  pay  the  other  party  $10,000,  (and  no  greater 
or  smaller  sums,)  as  and  for  the  damages  occasioned  by  such 
failure."  Tbis  sum  was  regarded  as  a  penalty,  and  not  as 
liquidated  damages. 

In  view  of  the  above  general  doctrines,  and  such  as  are 
deducible  from  the  cases  cited,  we  are  of  the  opinion  that  the 
sum  inserted  in  this  contract,  to  be  paid  on  its  non-fulfill- 
ment,  was  designed  by  the  parties  as  a  penalty,  and  not  as 
liquidated  damages.  In  the  first  place,  the  parties  have  so 
expressly  denominated  it.  And  while  the  construction  ia 
not  to  be  conclusively  determined  by  their  having  so  styled 
it,  yet  in  the  language  of  Ch.  J.  Mabshall,  in  7  Wheat.  18, 
"  the  inference  is  much  stronger  in  fevor  of  its  being  a  pen- 
alty where  it  is  expressly  reserved  as  one."    In  the  next 
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place,  this  agreement  contains  more  than  one  stipulation,  or 
the  defendant  binds  himself  to  do  more  than  one  act.  And 
these  stipulations  differ  materially  in  their  importance.  He 
binds  himself  to  make  a  deed  to  two  parcels  of  lan'l,  (or 
"  places,"  as  they  are  called  in  the  agreement.)  He  also  un- 
dertakes to  put  on  the  fence  of  the  field,  five  hundred  rails, 
and  to  deliver  to  plaintiff  various  articles  of  personal  prop- 
erty. Suppose  he  performed  his  agreement  as  to  the  land, 
and  delivered  all  the  personal  property,  except  the  five  bush- 
els of  potatoes,  or  the  two  pigs  therein  named,  it  would  be 
manifestly  unjust  and  oppressive  to  require  him  to  pay  the 
fifty  dollars  named. 

And  on  the  other  hand,  suppose  he  had  performed  the  un- 
important parts  of  tlie  agreement,  and  failed  to  convey  the 
land,  is  the  measure  of  the  plaintiff's  damages  the  same  ?  The 
answer  must  readily  be,  that  in  the  one  instance  it  would  be 
too  high,  and  in  the  other  it  might  be  too  low.  But  again,  if 
he  fails  entirely  to  perform  either  of  his  covenants  or  stipu- 
lations, the  reason  is  still  stronger  why  the  damages  should 
be  different,  than  if  he  failed  in  an  unimportant,  or  any  one 
important  particular.  On  this  subject,  see  Aatiei/  v.  V/eldon^ 
2  Boss,  k  Pull.  846.  It  is  there  stated,  that  where  articles 
contain  covenants  for  the  performance  of  several  things,  and 
where  one  large  sum  is  stated  at  the  end  to  be  paid,  upon  the 
breach  of  performance,  that  must  be  considered  as  a  penalty. 
So  in  Davies  v.  Penton,  above  cited,  says  Bayley,  J.,  where 
the  Ann  which  is  to  be  the  security  for  the  performance  of 
an  agreement  to  do  several  acts,  will  in  case  of  breaches  of 
the  agreement,  be  in  some  instances  too  large,  and  in  others 
too  small  for  the  injury  thereby  occasioned,  that  sum  is  to  be 
considered  a  penalty.  See  also  Jackson  v.  Baker,  2  Edw. 
Gh.  471.  And  again,  the  damages  to  arise  from  a  breach  of 
some  of  the  stipulations  of  this  contract,  if  not  all,  are  not  un- 
certain, but  may  be  ascertained  by  evidence.  The  consider- 
ation for  the  defendant's  undertaJcing  is  disclosed,  and  the 
motives  that  influenced  the  contract.  And  in  this  and  other 
particulars,  this  case  differs  from  that  of  Hamilton  v.  Overton 
d  aLf  6  Blackford,  206.    In  that  case,  there  was  but  one  cove- 
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Bant,  and  from  its  nature  the  damages  for  a  violation  of  it, 
were  entirely  uncertain,  and  could  not  be  ascertained  by  evi- 
dence. It  also  appeared  that  the  parties  had  expressly  stip- 
ulated that  the  sum  named  should  be  'liquidated  dama- 
ges," and  it  was  so  regarded.  As  to  the  rule  on  this  subject^ 
see  2  Parsons  on  Contracts,  435 ;  Kemhh  v.  Farrer^  6  Bingh. 
148 ;  Beale  v.  Hayes^  5  Sandf.  640.  We  conclude,  therefore, 
that  the  sum  named  in  this  agreement,  is  not  the  measure  of 
the  plaintiff's  damages,  but  must  be  treated  as  a  penalty. 

The  plaintiff  has  elected  to  proceed  upon  the  covenants, 
and  not  to  recover  the  penalty,  and  such  recovery  under  the 
authorities  cited  above,  may  be  more  or  less  than  the  penalty. 
And  further  on  this  subject,  see  Brown  v.  Bellows,  4  Pickg. 
178 ;  2  Greenl.  Ev.  §  257.  And  this  brings  us  to  consider 
the  rule  of  damages  in  such  cases.  It  will  be  observed  that 
this  case  is  distinguishable  from  that  class  of  cases  that  dis- 
cuss the  measure  of  damages  in  covenants  of  warranty,  and 
in  covenants  of  seizin.  In  such  cases,  the  authorities  are 
uniform  as  to  the  true  measure  in  covenants  of  seizin,  but  not 
where  the  action  is  upon  the  covenants  of  warranty.  In  the 
latter  case,  in  Massachusetts,  Connecticut,  Maine,  Vermont, 
and  South  Carolina,  and  perhaps  some  other  states,  the  meas- 
ure is  the  value  of  the  land  at  the  time  of  eviction.  In  New 
York,  Kentucky,  Pennsylvania,  New  Jersey,  Ohio,  Georgia, 
North  Carolina,  Tennessee,  and  Virginia,  the  measure  is  the 
purchase  money,  with  interest  In  the  former  case,  we  be- 
Ueve  it  to  be  uniformly  held,  that  the  measure  of  damages  is 
the  purchase  money  and  interest.  Mdrsion  v.  Hobbs,  2  Mass. 
433 ;  Bickford  v.  Paige^  lb.  485 ;  Gore  v.  Bragier,  3  Mass. 
543 ;  Oushman  v.  Blanchardj  2  Greenl.  266 ;'  Sterling  v.  Peet^ 
14  Conn.  245 ;  Park  v.  Bates,  12  Vermont,  387 ;  Werting  v. 
NMey,  13  Penn.  650 ;  Clark  v.  Parr,  14  Ohio,  118 ;  Ben- 
nett V.  Jenkins,  13  Johns.  50 ;  Holmes  v.  Simickson,  3  Green, 
(N.  J.)  313 ;  Pence  v.  Buval^  9  B.  Mon.  48;  Shaw  v.  Wil- 
hins,  8  Humph.  647.  When  the  action  is  broifght  as  in  this 
case,  on  a  contract  to  sell,  against  the  vendor,  who  has  failed 
to  convey,  we  find  much  difficulty  in  determining  the  meas- 
ure of  damages  upon  authority.    As  damages  are  given  as 
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a  oompensation  or  satisfaction  to  the  plaintiff  for  an  injury 
received  from  the  defendant,  reason  and  exact  justice  would 
Beem  to  dictate,  that  he  should  not  in  all  such  cases  be  con- 
fined to  the  consideration  money  and  interest,  for  frequently 
the  interest  upon  the  money  paid,  is  but  the  smallest  fraction 
of  the  amount  of  injury  actually  sustained  On  the  other 
hand,  quite  as  much  injustice  may  result  by  holding  that  in 
all  cases,  the  plaintiff  is  entitled  to  the  appreciated  value  of 
the  land,  at  the  time  the  conveyance  should  have  been  made. 
Kay  a  rule  be  recognized,  then,  which  shall  have  for  its  basis 
the  giving  of  compensation  for  the  injury,  and  at  the  same 
time  avoid  injury  to  a  vendor,  who  acts  in  good  faith  ?  We 
believe  there  is  such  a  rule  sustained  by  authority  and  rea- 
aon,  and  which  while  it  may  not  in  all  cases,  make  the  plain- 
tiff whole  or  give  him  full  satisfaction,  will  approximate  it, 
and  be  as  just  and  equitable  as  is  consistent  with  most  gen- 
eral rules.  We  believe  that  the  measure  of  damages  should 
depend  upon  the  cause  of  the  failure.  If  the  person  selling 
is  honest,  and  prevented  &om  making  the  conveyance  by 
xmforeseen  causes,  and  which  he  could  not  control,  the  plain- 
tiff should  recover  only  nominal  damages.  If  he  has  paid 
the  price,  or  any  part  thereof,  then,  of  course,  in  such  a  case, 
he  should  recover  that  sum  with  interest. 

But  if  the  person  selling  is  in  ianlt,  and  either  did  or  should 
have  known  that  he  could  not  comply  with  his  undertaking; 
or  having  the  title,  refuses  to  convey ;  or  having  title  at  the 
time  of  the  agreement,  afterwards  disables  hinoself  firom  com- 
pleting it,  by  a  sale  to  a  third  person ;  or  at  the  time  of  the 
agreement  knew  he  had  no  title,  in  these  and  in  aU  cases 
where  the  inability  arises  from  fraud  in  the  covenantor,  the 
purchaser  should  recover  substantial  damages,  "  including 
compensation  for  any  actual  loss,  as  by  the  increased  value 
of  the  land  at  the  time  the  contract  should  have  been  exe- 
cuted." And  without  referring  to  the  authorities  in  detail, 
to  sustain  this  view,  we  <5ite  the  following :  Hopkins  v.  Xee,  6 
Wheat  109 ;  Nichols  v.  Freeman^  11  Iredell,  99 ;  Bryant  v. 
Hambruch^  9  Geo.  1S3 ;  Whitensides  v.  Jennings^  19  Ala. 
784 ;  EtU  v.  Eobari^  16  Maine,  164 ;   Warren  v.  Wheeler,  21 
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Maine,  484 ;  Buckmaster  v.  Grundy,  1  Scam.  810 ;  ifcKee  v. 
Brander,  2  Scam.  889 ;  Carmell  v.  McLean,  6  Har.  &;  J.  297 ; 
Hopkins  V.  Oayhrook,  18  Eng.  Com.  Law,  100 ;  Driggs  v. 
Dwight,  17  Wend  71 ;  Peters  v.  McKeon,  4  Denio,  646.  And 
also  see  Fletcher  v.  Button,  6  Barb.  646.  In  this  last  case, 
the  question  did  not  arise,  but  it  is  fairly  intimated,  that 
plaintiff  would  not,  in  all  actions  brought  on  a  covenant  to 
convey,  be  confined  to  the  purchase  money  paid  and  interest 
And  we  may  also  remark,  that  many  of  the  above  cases  hold 
that  the  measure  of  damages  will  not  be  influenced  by  the 
question  of  fraud  in  the  covenantor,  but  the  same  rule  ap* 
plies  to  bargains  respecting  lands,  as  in  those  in  actions  for 
the  non-delivery  of  chattels.  Others  again  do  admit  the  dis- 
tinction. It  is  recognized  by  Mr.  Parsons  in  his  late  work 
on  Contracts,  (Vol.  II,  505.)  And  we  believe  it  to  be  emi- 
nently just  and  proper. 

That  there  are  authorities  holding  a  contrary  view,  we  are 
well  aware.  But  on  the  contrary,  where  land  is  so  much  an 
article  of  trade  in  the  market — ^where  its  value  so  rapidly  ap- 
preciates— where  our  citizens  are  constantly  investing  their 
means  therein,  for  purposes  of  legitimate  profit  and  specula- 
tion— we  see  no  reason  why  they  should  not  have  the  ex- 
pected benefit  of  their  investments,  where  the  covenantor,  by 
his  own  wrongful  act,  deprives  the  purchaser  of  the  land. 
The  obligor  binds  himself  to  convey  the  land.  Equity  from 
the  time  of  the  agreement,  regards  the  land  as  belonging  to 
the  purchaser,  and  the  money  as  belonging  to  the  vendor. 
And  in  case  of  dishonesty,  every  principle  of  right  would 
dictate  that  the  purchaser  should  have  the  benefit  of  his  bar- 
gain. 

K  the  vendor  so  elects,  he  may  specifically  execute  his 
agreement,  and  thus  avoid  damages.  In  such  cases,  the  ven- 
dor gets  what  he  contracted  for.  And  ordinarily  this  is  what 
he  should  have.  So,  on  the  other  hand,  it  is  true  that  the 
vendor  may  file  his  bill  for  a  specific  performance.  But  he 
is  not  always  compelled  to  do  so,  and  in  some  cases  his  suit 
would  be  fruitless,  the  vendor  having  parted  with  the  title 
to  an  innocent  holder.    The  case  of  Stewart  v.  Noble,  1  G. 
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Greene,  26,  does  not  conflict  with  the  foregoing  conclusion. 
The  covenantor  in  that  case  died  in  a  short  time  after  making 
the  agreement,  and  in  such  case  the  purchase  money,  with 
interest,  we  think,  would  be  the  proper  measure  of  damages. 
It  is  urged  in  the  argument  by  appellant^  that  the  court  erred 
in  dissolving  the  attachment  The  assignment  of  errors  does 
not  point  to  this  objection,  however,  and  it  cannot  therefore 
be  considered.  The  court  below  having  erred  in  the  con- 
struction given  to  the  contract  declared  upon,  and  in  the 
eharge  to  the  jury,  as  to  the  measure  of  damages,  t^e  judg- 
ment must  be  reversed. 

Judgment  reversed. 


Hampsok  ei  al  v.  Wears  ei  cU. 

Seoticm  nineteen  of  the  act  entiUed  "  An  act  to  authorise  general  inoorpon- 
tioiifl»"  ^proved  Fbbmaiy  32d,  1847,  which  provides  that  when  no  corpo- 
nte  property  can  be  found,  on  which  to  levy  execution  against  the  corpora- 
tion, the  acting  manager,  or  some  member  of  the  company,  may  be  notified 
to  appear  before  the  District  Court  of  the  county  where  the  judgment  was 
obtained,  and  show  cause  why  the  individual  property-  of  the  members  of 
tbe  company  should  not  be  made  liable^  is  not  unoonstitational  or  unreason- 
ablew 

It  was  not  the  intention  of  the  statute,  to  drive  the  creditor  to  the  inconven- 
ienoe,  expense  and  delay  of  suits  against  all,  or  any  of  the  stockholders,  after 
he  had  obtained  his  judgment  against  the  corporation. 

Hm  proceedings  and  judgment  of  a  court,  within  its  jurisdiction,  cannot  be  in- 
c|aired  into  and  set  aside,  in  a  collateral  proceeding: 

'Where  a  judgm^t  is  obtained  against  a  corporation,  and  an  order  is  obtained 
that  execution  be  levied  on  the  individual  property  of  the  members  thereof 
the  execution  should  follow  the  judgment,  and  run  against  the  corporation, 
with  a  clause  that  it  be  levied  on  the  property  of  the  members. 

Where  in  a  proceeding  fi)r  an  ii^unction,  it  appeared  that  W.  obtained  a  judg- 
ment in  the  District  Court,  against  a  corporation  organized  in  1851,  upon 
whidi  execution  issued,  which  was  returned,  "  no  corporate  property  can  be 
ftxmd,  sufldent  to  satisfy  the  same;''  that  notice  was  served  upon  the  presi- 
dent and  several  of  the  directors  of  the  company,  to  show  cause  why  the  in- 
dividiial  property  of  the  members  shoold  not  be  made  liable^  and  such  pro- 
ooedings  were  had,  that  the  court  rendered  judgment  that  an  execution  issue 
against  the  property  of  the  members;  that  an  execution  issued  against  cer- 
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tain  individoalB,  as  members  of  the  corporation,  sammg  them,  who  aoed  oat 
the  mjunction,  staging  the  execution  and  all  proceedings  under  it,  which  in^ 
jtmction  was  dissolved  hj  the  District  Court ;  and  where  the  reasons  stated 
in  the  application  for  the  ii^junction,  were  as  follows:  1.  That  the  private 
property  of  the  members  of  the  corporation,  was  exempt ;  2.  That  the  pro- 
ceedings to  rendo*  the  stockholders  liable^  should  have  been  conducted  un- 
der the  Code,  and  not  under  the  act  of  184t ;  3.  That  the  court  could  not 
render  the  stockholders  liable  for  more  than  the  amount  of  their  4|tock;  and 
4.  That  they  were  liable^  even  to  the  company,  only  on  certain  oondi* 
tions;  Beldf  1.  That  all  the  grounds  stated  in  the  application  for  the  injuno- 
tion,  were  questions  for  the  court  to  determine,  before  it  ordered  execution 
to  issue  against  the  individual  property  of  the  stockholders,  and  its  judgment 
upon  them  was  conclusive,  unless  appealed  fix>m ;  2.  That  the  execution 
issued  against  the  individuals  was  irregular,  and  was  properly  stayed  by  the 
injunction ;  3.  That  the  court  erred  in  dissolving  the  injunction. 

Aj>pealJrom  the  Jefferson  District  Court, 

Th^  Fairfield  and  Mount  Pleasant  Plank  Road  Company, 
was  organized  as  a  corporation,  in  April,  1851.  J.  C.  Weare 
obtained  judgment  against  that  company,  in  the  District 
Court,  in  Jefferson  county,  at  the  October  term,  1863.  Aa 
execution  was  issued  against  the  company,  and  in  February, 
1854,  the  sheriff  returned  that  no  corporate  property  could 
be  found,  in  accordance  with  the  act  of  22d  February,  1847, 
§  19,  (Stat  1847, 103).  Thereupon,  in  pursuance  of  the  same 
section,  a  notice  was  served  upon  the  president  and  several 
of  the  directors  of  the  said  company,  to  show  cause  why  the 
individual  property  of  the  members  should  not  be  made  lia- 
ble, and  such  proceedings  were  had  in  the  cause,  that  the  court 
rendered  judgment  that  an  execution- issue  against  the  prop- 
erty of  the  members.  Such  an  execution  issued  against 
certain  individuals,  as  members,  naming  them,  and  an  injunc- 
tion was  sued  out,  staying  the  execution  and  the  proceedings 
under  it  The  injunction  was  granted  by  the  county  judge 
of  Jefftrson  county,  and  a  motion  to  dissolve  it  was  made  in 
the  District  Court,  which  motion  was  granted.  This  appeal 
is  from  this  judgment^  dissolving  the  injunction. 

•71  F.  Wilson  and  Knapp  &  Oaldtoellf  for  the  appellants* 
Clinton  S  Baldwin^  for  the  appellees. 
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TVooDWAED,  J.[l] — The  first  question  is,  whether  the  in* 
junction  was  properly  granted.  The  District  Court  had 
jurisdiction  of  the  subject  matter,  and  personal  service  was 
made  on  the  president  and  several  directors  of  the  corpora- 
tion. Thus  far,  therefore,  there  is  no  question.  But  the 
petitioners  complain  that  in  the  proceeding  to  charge  the 
members  of  the  corporation,  they  had  no  notice,  and,  there- 
fore, as  we  understand,  they  intend  to  infer  that  the  judg- 
ment ordering  execution  against  them,  is  invalid.  The  Con- 
stitution, (Art.  8,  §  2,)  provides  that :  "  The  stockholders  (of 
corporations)  shall  be  subject  to  such  liabilities  and  restric- 
tions as  shall  be  provided  by  law."  By  the  common  law,  the 
stockholders  of  a  corporation  were  not  liable  for  the  debts  of 
the  corporate  body.  This  provision  of  the  constitution  was 
undoubtedly  intended  to  render  them  liable  in  such  degree  and 
maimer  as  the  legislature  should  see  proper.  The  legislature 
has  accordingly  directed  that  in  such  case^  the  officers  of  the 
eorporalion  shall  be  summoned  in,  to  show  cause  why  the 
property  of  the  members  should  not  be  held  liable.  These 
officers  or  managers,  are  chosen  by  the  members,  and  would 
always,  probably,  be  stockholders  themselves,  and  so  liable 
with  others,  so  that  the  interest  of  all  is,  in  some  fair  measure, 
represented.  The  statute  did  not  intend  to  drive  the  cred- 
itor to  the  inconvenience,  expense, and  delay  of  suits  against 
all  or  any  of  the  stockholders,  after  iie  had  obtained  his  judg- 
ment against  the  corporation.  We  do  not  regard  this  provi- 
sion of  the  law  as  either  unconstitutional  or  unreasonable. 
The  District  Court  having  acquired  jurisdiction,  all  the  other 
questions  suggested  by  the  complainant,  were-  within  the 
province  of  that  court  to  decide.  It  is  not  very  dear  that 
this  court  need  to  have  noticed  the  above  question  concern- 
ing the  proceedings  in  connection  with  the  constitution,  but 
we  have  adverted  to  it  so  as  to  leave  no  doubt.  Tlie  other 
grounds  upon  which  the  application  for  an  injunction  was 
based,  were  the  following :  That  the  private  property  of  the 


p]  VftOQWt,  G.  X,  having  b«ea  of  oouDael,  took  no  port  in  the  .decision  of 
Ihitcuuo. 
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members  was  exempt.    This  involved  a  judicial  construc- 
tion of  §§  6  and  26,  of  the  act  of  1847.    Another  was,  that 
the  proceedings,  to  render  the  stockholders  liable,  should  have 
been  conducted  under  the  Code,  and  not  under  the  act  of 
1847.    Supposing  them  different,  this  admits  of  a  question. 
A  third  was,  that  the  court  could  not  render  them  liable  for 
more  than  the  amount  of  their  stock.    A  fourth  ground  was, 
that  they  were  liable,  even  to  the  company,  only  on  certain 
previous  conditions,  such  as  the  advertisement  of  the  calls  for 
'installment&    It  is  very  manifest  that  all  these  questions 
were  lor  the  court  to  determine  before  it  rendered  judgment 
that  execution  issue,  and  that  its  judgment  upon  them,  is  con- 
clusive, unless  an  appeal  be  taken.   The  proceeding  now  be- 
fore us  seeks  to  convert  a  bill  praying  for  an  injunction,  into 
a  writ  of  error,  to  inquire  into  and  correct  the  proceedings 
and  judgment  of  the  District  Court    It  does,  as  is  alleged 
by  counsel,  seek  to  go  behind  the  judgment  of  the  court 
awarding  the  execution  against  the  property  of  the  members. 
And  this  is  a  judgment,  quite  as  much  as  the  judgment  for 
the  debt,  against  the  company.    The  proceedings  and  judg- 
ment ol  the  court  within  its  jurisdiction,  cannot  be  inquired 
into  and  set  aside  in  this  manner.    See  1  Pet.  328 ;  Ulliot  v. 
Piersoll,  2  Pet.  157 ;  Thompson  v.  Tofmie,  8  Pet.  193 ;  Ec 
parte  T.  Walkina,  6  Pet.  691 ;   U.  Slates  v.  Arredondo,  10  Pet. 
473 ;   Voorhees  v.  Tlie  Bank  of  United  St^ites,  2  Howard,  819 ; 
Orignon^s  Lessee  y,  Astor  c<  at,  11  M.  R.  227;    Wright  v. 
Marsh  ei  aLy  2  G.  Greene,  95. 

The  case  has  been  unfortunately  delayed  in  this  court, 
through  causes  which  no  one  could  control.  One  of  the  mem- 
bers of  the  court  having  been  of  counsel,  could  take  no  part  in 
its  adjudication.  The  other  two  diff<;;red  in  opinion,  upon  some 
of  the  questions  presented.  A  change  having  taken  place, 
it  is  desired  to  bring  the  suit  to  a  close.  Whilst  the  causes 
assigned  by  the  petiiioners  for  injunction  as  grounds  for  its 
dissolution,  either  are  not  sufficient  for  that  effect,  or  do  not 
come  to  us  in  such  manner  that  we  can  properly  consider 
them,  yet  there  is  one,  not  presented,  which  is  worthy  of  no- 
tice.   The  j  udgment  was  recovered  against  the  corporation, 
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and  not  against  individuals.  But  such  proceedings  were  bad, 
that  in  accordance  with  the  statute,  as  we  maj  for  the  pres- 
ent assume,  the  court  rendered  judgment  (or  ordered)  that 
an  execution  issue  against  the  property  of  the  members.  But 
there  is  no  judgment  against  persons  as  members.  There  is 
no  adjudication  that  certain  persons  were  such.  The  execu- 
tion, therefore,  should  follow  the  judgment,  and  run  against 
the  corporation,  with  a  clause  that  it  be  levied  on  the  prop- 
erty of  the  members.  The  clerk  should  not  undertake  to 
adjudicate  on  their  membership,  by  causing  the  execution  to 
run  against  them  personally,  but  should  leave  the  officer  to 
ascertain  who  are  members,  as  he  may.  And  thus  leave  the 
party  also  to  his  proper  remedy,  if  he  believes  himself  not 
liable,  or  to  his  other  proper  course,  if  he  is  liable.  The  exe- 
cution was,  therefore,  irregularly  issued,  and  for  this  reason, 
at  least,  was  properly  stayed  by  the  injunction.  Although 
one  of  us  is  not  entirely  satisfied  with  this  view,  nevertheless, 
as  the  cause  comes  to  us  in  a  manner  unfavorable  for  reach- 
ing some  of  the  questions,  and  as  the  object  of  this  particu- 
lar proceeding  has  passed  by,  we  have  concluded  to  place  it 
upon  the  foregoing  ground,  hoping  that  if  another  case  is 
presented  upon  the  same  matters,  we  shall  be  able  to  reach 
the  true  questions,  and  shall  have  the  benefit  of  a  full  bench 
in  their  consideration.  The  judgment  of  the  District  Court 
in  dissolving  the  injunction,  is  reversed. 

Vol.  IV.  2  • 
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There  maj  be  poesession  in  fad,  of  unimproved  and  unindoeed  land. 

One  wbo  enters  on  land,  intending  to  take  possession  of  the  entire  tract,  no 
part  of  which  is  held  adversely  at  the  time  of  the  entry,  is  in  poaaession  to 
the  extent  of  his  claim. 

An  entry  upon  land,  with  the  intention  of  clearing  and  fitting  it  Ibr  cultivation, 
is  such  an  entry  as  that  the  juiy  may  be  authorized  to  mfer  actual  poesesaioa 
from  it 

Where  in  action  of  forcible  entry  and  detainer,  the  plainti£^  for  the  purpose  of 
eetablidiing  actual  possession  of  the  premises,  proved  that  in  the  spring  of 
.1854,  he  had  the  premises,  which  were  unindoaed,  surveyed,  and  a  mi^ 
made ;  that  at  the  same  time,  stakes  were  set  at  the  comers,  and  the  trees 
blazed  on  the  boimdaiy  lines;  that  a  portion  of  the  ground  was  also  sub- 
divided and  laid  off  into  smaller  lots ;  that  stakes  were  set  up  at  the  comers 
of  respective  lots,  rendering  the  boundaries  visible,  in  tiie  usual  way  of  lay- 
ing out  town  lots ;  that  a  street  was  also  made  through  the  adjoining  land 
of  the  plaintiflE;  which  was  graded  so  as  to  extend  some  five  or  seven  feet  on 
the  premises  in  dispute ;  that  the  trees  and  under  brush  growing  on  the  prem- 
ises where  the  street  was  opened,  were  cut  off  and  hauled  away  by  the  plain- 
tiff; that  the  plaintiff  claimed  to  own  some  of  the  adjohiing  lots;  and  that 
he  had  sold  lots  a4Joining  the  premises  in  dispute,  to  different  persons;  and 
where  the  court  instmcted  the  jury,  that  actual  poateaaion  of  real  estate  may 
be  shown  by  any  act  of  possession,  as  where  the  owner  goes  upon  the  land 
to  take  possession,  or  to  exercise  any  other  act  of  ownership ;  and  if  they  be- 
lieved that  the  plaintiff  exercised  over  the  premises  those  acts  of  ownership 
usually  exercised  by  owners  over  land  on  which  they  do  not  actually  reoida, 
they  might  infer  acttuxl  possession ;  and  that  it  was  not  necessary  to  such  oo- 
ktai  possession,  that  the  premises  should  be  surrounded  by  a  fence,  or  built 
upon ;  and  wh^e  the  jury  found  that  the  plaintiff  was  m  the  actual  possea* 
sion  of  the  premises,  which  verdict  the  court  refused  to  set  aside  on  motion ; 
Held,  That  the  instroction  was  correct^  and  that  there  was  suifident  evidence 
to  justify  the  jury  in  finding  that  the  plaintiff  had  actual  poaseesion  of  the 
premises  at  the  time  of  the  entry  by  the  defendants^ 

Where  certain  instructions  in  writing  were  asked  by  the  defendants,  and  the 
court,  when  the  jury  was  about  to  retire,  handed  them  to  the  jury  without 
reading,  with  the  information  that  they  were  given  as  aaked,  all  of  which  was 
done  without  objection ;  and  where  the  defendant  moved  to  set  aside  the 
verdict,  for  the  reason  among  others,  that  tlie  court  did  not  give  the  defend- 
ants instractions,  nor  read  them  to  the  jury,  which  motion  was  overruled: 
ffdd,  That  the  objection  to  the  manner  of  giving  the  instructions,  was  too 
late  after  verdict,  and  that  in  the  absenoe  of  objection,  it  must  be  presumed 
to  have  been  done  by  consent 

Either  party  is  entitled  to  have  the  instractions  read  to  the  juiy  before  they  re* 
tire,  and  such  is  the  better  practice ;  but  if  neither  party  require  it  to  be  dona^ 
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and  soffer  them  to  be  banded  to  tiie  juiy,  8i:9po8uig  that  they  would  be  read 
bj  the  Jury,  ii  ifl  too  late  after  the  verdict  is  rendered,  to  assign  the  same  for 
error,  or  make  the  failure  to  read  the  instructiona  to  the  jury,  the  ground  of 
a  motion  to  set  aside  the  verdict,  and  grant  a  new  trlaL 

oonduct  and  behavior  of  the  jury  before  they  retire  to  conmder  of  their  ver^ 
diot^  being  in  the  presence  of  the  court,  is  presumed  to  be  under  lis  control* 
and  subject  to  its  reprehension  or  punishment,  if  in  violation  of  good  order, 
or  wanting  m  due  respect  to  the  court,  or  its  counsel. 

To  justify  the  court  in  setting  aside  a  verdict,  on  the  ground  of  the  misbehavior 
of  the  jury,  whether  before  or  after  the  cause  is  submitted  to  them,  the  al- 
leged misconduct  should  clearly  satisfy  the  mind  of  the  courts  that  a  fair  and 
impartial  trial  has  not  been  had,  and  that  the  verdict  is  contrary  to  the  law  ' 
and  the  evidence. 

Where  In  an  action  of  forcible  entry  and  detainer,  the  court  instructed  the  jury 
as  follows :  "  1.  That  if  the  jury  believe  that  there  were  indications  upon 
the  ground  in  dispute,  at  the  time  defendants  took  possession,  of  its  being 
controlled  and  actually  poeaeased  by  some  other  person,  it  was  sufficient  to 
put  defendants  upon  inquiry,  and  they  had  no  right  to  take  possession  of  the 
land  while  it  seemed  to  be  in  the  possession  of  another  person.  3.  If  the  jury 
believe  that  d''fendants  took  possession  secretly,  and  in  such  way  as  to  avoid 
observation,  th^are  authorized  to  believe  that  defendaata  meant  to  acquire 
an^undue  advantage,  by  which  they  ought  not  to  be  beneflted.  8.  That  if 
the  jury  believe  that  defendants  procured  a  surveyor  to  run  out  said  lots,  uo- 
der  an  injunction  of  secrecy ;  that  they  on  the  same  day  followed  close  on  the 
heels  of  the  surveyor,  with  loads  of  boards  and  posts ;  that  they  commenced 
the  conatniotkm  of  a  hasty  unsubstantla^fenee,  on  the  side  most  out  of  view 
fixHu  tlie  city ;  that  they  built  and  finished  such  fence  in  the  utmost  haste ;  that 
they  put  up  in  the  same  manner,  a  shanty  of  boards  upon  the  lot^  outof  sighik 
among  the  trees ;  that  these  improvements  were  made  with  the  utmost  se- 
crecy and  expedition,  the  jury  are  authorized  hence  to  infer  that  the  entry 
of  defendants  upon  said  premises,  was  by  ttwad  and  stealth."  Meld,  That 
the  instructions  were  legal  and  proper. 

Appeal  from,  (he  Duhuque  Distt-iet  Court, 

This  was  an  action  of  forcible  entry  and  detainer,  brought 
by  Langworthy,  to  recover  of  defendants  the  possession  o£  a 
lot  in  the  city  of  Dubuque,  designated  on  the  plat  of  the 
city,  as  the  "  grave-yard  lot."  The  action  was  first  tried  be-? 
tofte  a  justice  of  the  peace,  and  resulted  in  being  appealed 
to  the  District  Court.  Numerous  instructions  were  given  by 
the  court,  as  asked  by  each  part}',  and  a  verdict  was  again 
returned  in  fitvor  of  plaintiff,  which  defendants  moved  the 
court  to  set  aside,  for  various  reasons,  which  are  noticed  in 
their  order,  in  the  opinion  of  the  court    The  court  refused 
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to  set  aside  the  verdict  and  grant  a  new  trial,  and  judgment 
was  rendered  for  the  plaintiflF,  from  which  defendants  have 
appealed  to  this  court,  assigning  for  error,  that  the  court 
erred  in  ruling  that  there  was  sufficient  evidence  of  posses- 
sion, to  sustain  the  verdict,  and  in  overrjiiling  the  motion  for 
a  new  trial. 

The  evidence  relied  upon  to  sustain  the  verdict,  as  well  as 
the  reasons  urged  for  a  new  trial,  so  £ir  as  they  are  deemed 
important  and  essential,  are  given  in  the  opinion  of  the  court 

Smith,  McKinlay  A  Poor,  and  Nightengale  Jc  Wilson,  tor 
the  appellants. 

Wiltse  Jk  Blatchley,  and  Burt  Jt  Barker,  for  the  appellee. 

Stockton,  J. — The  first  question  to  be  considered  is, 
whether  the  court  should  have  granted  the  motion  of  defend- 
ants, to  set  aside  the  verdict  and  order  a  new  trial. 

The  first  and  second  reasons  urged  are,  that  there  was  no 
evidence  tending  to  show  that  Langwoi  thy,  the  plaintiOT,  was 
in  the  actual  possession  of«the  premises  at  the  time  of  the 
alleged  entry  by  defendants,  and  that  the  verdict  was  con- 
trary to  the  evidence  and  the  instructions  of  the  court  The 
evidence  set  forth  in  the  bill  of  exceptions,  shows  that  Lang- 
worthy,  in  the  spring  of  the  year  1854,  had  the  premises 
surveyed  and  a  map  made,  and  at  the  same  time  stakes  were 
set  at  the  corners  and  the  trees  blazed,  on  the  boundary  lines ; 
a  portion  of  the  ground  was  also  subdivided  and  laid  off  into 
smaller  lots ;  and  stakes  were  set  up  at  the  comers  of  respec- 
tive lots,  rendering  the  boundaries  visible,  in  the  usual  way 
lof  laying  out  town  lots.  A  street  was  also  made  through  the 
adjoining  land  of  the  plaintiff,  which  was  graded  so  as  to  ex- 
tend some  five  or  seven  feet  on  to  the  premises  in  dispute. 
The  trees  and  under  brush  growing  on  the  premises  when 
the  street  was  opened,  were  cut  and  hauled  away  by  the 
plaintiffl  It  also  appeared  ihatplaintiff  claimed  to  own  some 
of  the  adjoining  lots,  and  that  he  hud  sold  lots  adjoining  the 
premises  in  dispute,  to  different  persons. 
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We  do  not  understand  that  the  defendants  have  excepted 
to  the  instructions  given  by  the  court  to  the  jury.  And  the 
question  is,  whether  this  evidence  under  the  instructions} 
was  sufficient  to  authorize  the  verdict  of  the  jury.  In  other 
words,  was  it  such  as  to  authorize  them  in  finding  that  the 
plaintiff  was  in  the  actual  possession  of  the  premises?  It  is 
admitted,  that  up  to  the  time  of  the  grievances  charged  to 
have  been  committed  by  defendants,  the  premises  were  not 
inclosed,  and  no  house  was  built  upon  them/  But  the  jury 
were  not  bound  fix)m  that  fiict  to  infer,  that  plaintiff  could 
not  have  been  in  the  actual  possession  of  the  lot.  There  may 
be  possession  in  &ct,  of  unimproved  and  unindosed  ]and. 
WaU  V.  Nelson,  8  Littell,  898.  The  doctrine  is  well  settled, 
ihat  one  who  enters  on  land,  intending  to  take  possession  of 
the  entire  tract,  no  part  of  which  is  held  adversely  at  the 
time  of  entry,  is  in  possession  to  the  extent  of  his  claim. 
Bdbert  v.  Long,  12  Ben  Monroe,  195 ;  Campbell  v.  Thomas, 
9  id.  88.  An  entry  upon  land,  with  the  intention  of  clear- 
ing and  fitting  it  for  cultivation,  is  such  an  entry,  as  that  the 
jury  may  be  authorized  to  infer  actual  possession  from  it. 
Humphrey  v.  Jones,  8  Monroe,  261.  *The  rulings  of  the 
court,  coincide  with  our  own  views  of  the  law  upon  the  ques- 
tion of  what  is  sufficient  to  constitute  actual  possession.  And 
as  we  think  there  is  sufficient  evidence,  to  justify  the  jury  in 
finding  that  Langworthy  had  actual  possession  at  the  time  of 
the  entry  by  the  defendants,  we  think  the  court  did  not  err 
in  reftising  to  set  aside  the  verdict.  Bell  v.  Longworth,  6 
Ind.  274. 

Nor  do  we  think,  that  the  verdict  is  against  the  instruc- 
tions of  the  court  The  jury,  we  think,  were  properly  told 
by  the  court,  that  the  actual  possession  of  real  estate  may  be 
shown  by  any  act  of  possession,  as  where  the  owner  goes 
upon  the  land  to  take  possession,  or  to  exercise  any  other 
act  of  ownership ;  and  if  they  believed  that  the  plaintiff  ex- 
ercised over  the  premises,  those  acts  of  ownership  usually 
exercised  by  owners  over  land,  on  which  they  do  not  actu- 
ally reside,  they  might  infer  actual  possession  ;  and  that  it 
was  not  necessary  to  such  actual  possession,  that  the  premi- 
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Bes  should  be  surrounded  by  a  fence,  or  built  upon.  Bell  v. 
'£ongioorth^  6  Indiana,  274.  The  premises,  it  is  shown,  lie 
arljoining  other  lands  claimed  by  plaintiff.  He  had  pro- 
cured the  same  to  be  surveyed,  the  boundaries  marked,  and 
stakes  to  be  set  up  at  the  oorners.  He  had  subdivided  the 
same  into  smaller  lots,  and  staked  them  off  in  the  usual  man- 
ner of  laying  off  town  lots,  so  that  the  comerB  and  boundaries 
were  visible,  and  had  been  offering  them  for  sale.  These 
were  all  acts  from  which  the  jury  were  told  that  they  were 
authorized  to  infer  the  possession  of  the  land  by  the  plain* 
tiff;  and  having  found  that  they  amounted  to  actual  posses- 
sion, we  think  the  court  did  not  err  in  refusing  to  set  aside 
the  verdict. 

'i'he  third  and  fourth  reasons  assigned  why  the  court  should 
have  granted  a  new  trial,  are,  that  the  court  did  not  give  the 
jury  the  instructions  asked  by  defendants ;  and  did  not  read 
the  same  to  the  jury.  It  appears,  that  the  instructions, 
twenty  in  number,  were  in  writing,  and  as  the  jury  were 
about  to  retire,  the  written  instructions  asked  by  defendants, 
were  handed  to  them,  and  they  were  informed  that  they 
were  given  as  asked.  This  was  done  without  objection  by 
either  party,  and  in  the  absence  of  such  objections,  it  will 
be  presumed  to  have  been  done  by  consent  Either  party 
is,  without  doubt,  entitled  to  have  the  instructiona  read  to 
the  jury  before  they  retire ;  and  such  is,  no  doubt,  the  bet- 
ter practice.  But  if  the  defendants,  as  in  the  present  cause, 
did  not  insist  upon  the  instructions  being  read  by  the  court, 
and  suffered  them  to  be  handed  to  the  jury,  supposing  that 
they  would  be  read  by  them,  it  is  too  late,  after  the  verdict 
is  rendered,  to  assign  the  same  for  error,  or  make  the  &iluie 
to  read  the  instructions  to  the  jury,  the  ground  of  motion  to 
set  aside  the  verdict  and  grant  a  new  trial.  The  court^  un- 
doubtedly, might  well  presume  that  the  defendants  consented 
to  the  course  adopted,  and  waived  the  reading  of  the  instruc- 
tions to  the  jury. 

The  fifth  and  seventh  reasons  urged  why  the  verdict 
should  be  set  aside,  are  for  alleged  improper  conduct  on  the 
part  of  the  jury.    It  is  charged  that  some  of  the  jurors  piud 
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BO  attention  whatever  to  the  law  or  evidence,  and  were  read* 
ing  newspapers  during  the  progress  of  the  trial,  and  while 
defendants'  counsel  were  making  their  speeches.  It  is  far- 
ther alleged  and  shown  by  the  affidavit  of  one  of  the  jurors, 
that  after  retiring  to  consider  of  their  verdict,  the  jury  did 
not  have  the  instructions  read,  which  were  asked  for  by  de- 
fendants, and  marked  ^' given  "  by  the  court;  that  a  juror 
asked  to  have  them  read  aloud,  to  which  request  others  an- 
Bweredi  that  it  was  not  necessary  to  read  them,  and  that  the 
charge  of  the  judge  was  enough;  that  the  verdict  was 
formed  without  the  instructions  being  read  aloud,  and  with- 
out all  the  jurors  reading  them  for  themselves ;  and  that  oaly 
a  few  of  the  jurors  read  the  instructions. 

While  we  would  not  wish  to  be  understood  as  in  the  slight- 
est degree  approving  or  countenancing  the  alleged  miscon- 
duct  of  the  jury,  we  do  not  see  that  such  alleged  misconduct 
is  inconsistent  with  their  having  found  a  verdict  in  accord- 
ance with  the  facts  and  the  law.  The  conduct  and  behavior 
of  the  jury,  before  they  retire  to  consider  of  their  verdict, 
being  in  the  presence  of  the  court,  is  presumed  to  be  under 
its  control,  and  subject  to  its  reprehension  or  punishment,  if 
in  violation  of  good  order,  or  wanting  in  due  respect  to  the 
court  or  its  counsel.  But  the  court  should  be  clearly  satisfied 
that  by  such  misbehavior  of  the  jury,  whether  before  or  after 
the  cause  is  submitted  to  them,  a  fair  and  impartial  trial  has 
not  been  had,  and  that  the  verdict  is  contrary  to  the  law  and 
the  evidence.  The  District  Court  refused,  in  the  present  in- 
stance, to  set  aside  the  verdict,  for  the  reasons  and  upon  the 
£acte  presented.  We  are  not  disposed  to  disturb  its  decision. 
We  have  expressed  an  approval  of  the  verdict,  upon  the  law 
and  the  testimony ;  and  although  instructions  were  given 
which  may  not  have  been  read  by  all  the  jurors,  we  do 
not  perceive  that  those  they  failed  to  read,  were  in  any  essen- 
tial point  in  contradiction  of  the  written  charge  of  the  court, 
or  the  instructions  asked  by  plaintiff;  or  that  the  conclu- 
sions of  the  jury  ought  to  have  been  changed,  had  the  in- 
structions received  &om  them  a  more  careful  and  attentive 
consideration. 
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The  last  reason  urged  by  defendants,  why  the  verdict 
should  be  set  aside,  was  that  the  court  erred  in  giving  the 
first,  third,  sixth,  seventh  and  eighth  instructions,  asked  by 
plaintiff.    These  instructions  were  as  follows : 

1.  That  if  the  jury  believe  that  there  were  indications 
upon  the  ground  in  dispute,  at  the  time  defendants  took  pos- 
session,  of  its  being  controlled  and  actually  possessed  by 
some  other  person,  it  was  sufficient  to  put  defendants  upon 
inquiry,  and  they  had  no  right  to  take  possession  of  the  land, 
while  it  seemed  to  be  in  the  possession  of  another  person. 

8.  If  the  jury  believe,  that  defendants  took  possession  se* 
cretly,  and  in  such  way  as  to  avoid  observation,  they  are  au- 
thorized to  believe  that  defendants  meant  to  acquire  an  undue 
advantage,  by  which  they  ought  not  to  be  benefited. 

6.  That  if  the  jury  believe  that  Langworthy  exercised, 
with  reference  to  said  premises,  those  acts  of  ownership  usu- 
ally exercised  by  the  owners  of  land,  over  lots  upon  which 
they  do  not  actually  reside,  they  may  infer  actual  posses* 
sion. 

7.  That  it  is  not  necessary  to  the  existence  of  actual  pos- 
session of  a  lot,  that  it  should  be  surrounded  by  a  fence,  or 
that  it  should  be  built  upon. 

8.  That  if  the  jury  believe  that  defendants  procured  a  sur- 
veyor to  run  out  said  lot,  under  an  injunction  of  secresy ;  that 
they  on  the  same  day  followed  close  upon  the  heels  of  the 
surveyor,  with  loads  of  boards  and  posts ;  that  they  com- 
menced the  construction  of  a  hasty  unsubstantial  fence,  on 
the  side  most  out  of  view  from  the  city ;  that  they  built  and 
finished  such  fence  in  the  utmost  haste;  that  they  put  up  in 
the  same  manner,  a  shanty  of  boards  upon  the  lot,  out  of 
sight  among  the  trees ;  and  that  these  improvements  were 
made  with  the  utmost  secresy  and  expedition ;  the  jury  are 
authorized  hence  to  infer,  that  the  entry  of  defendants  upon 
said  premises  was  by  fraud  and  stealth. 

We  have  before  indicated  our  approval  of  the  interpretation 
of  the  law,  as  given  by  the  court  in  the  sixth  and  seventh  in- 
structions. See  Swan's  Treatise,  466;  C!owen's  Treatise, 
414 ;  14  WendeU,  239. 
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The  other  instructions,  we  do  not  think,  were  in  any  re- 
qpect  improper,  and  even  if  erroneous,  they  could  not  have 
misled  the  jury  to  the  prejudice  of  the  defendants'  rights. 
But^  as  legal  propositions,  we  think  they  are  true ;  and  that 
if  defendants  had  reason  to  believe  the  premises  were  in  pos- 
session of  any  other  person,  they  had  no  right  to  take  pos- 
session of  the  same  themselves ;  that  they  ought  not  to  be 
benefited  by  any  undue  advantage  taken  by  them ;  and  that 
the  jury  may  be  authorized  from  the  &cts  set  out  in  the 
eighth  instruction,  to  infer  that  the  entry  of  defendants 
upon  the  premises,  was  by  fraud  and  stealth.  Judgment 
affirmed. 

This  cause  was  heard  and  decided  at  the  June  term,  1856, 
at  which  time  a  petition  for  a  rehearing  was  filed  by  the  ap- 
pellant, and  continued  for  argument.  At  the  December 
term,  1856,  the  following  arguments  were  made,  and  opinion 
filed. 

Smith,  McKirday  Jk  Poor,  and  Nightengale  A  Wilson,  for 
the  appellants. 

There  are  several  points  which  arise  in  the  case.  The  first 
and  most  important  one  is,  what  is  the  meaning  of  the  words 
actual  possession,  as  used  in  the  chapter  of  the  Code,  relating 
to  forcible  entry  and  detainer  ?  Possession  is  a  word  derived 
from  the  civil  law.  Seizin  is  the  word  which  more  appro- 
priately belongs  to  the  common  law.  The  wordsbeing  nearly 
identical  in  meaning,  they  have  occasionally  been  used  the 
one  for  the  other,  and  confiision  has  arisen  in  their  use  and 
meaning.  Even  the  writers  of  the  civil  law  have  disputed 
much  over  the  law  of  possession.  We  find  the  following 
laid  down  in  Kaufmann's  Mackeldey,  which  is  a  work  of 
great  merit.     He  is  speaking  of  judicial  possession : 

''The  acquisition  of  judicial  possession  always  requires: 
1.  Apprehension  of  the  thing;  that  is  some  physical  or  cor- 
poreal act,  {corpus,)  by  means  of  which,  he  who  intends  to 
acquire,  brings  himself  into  such  a  relation  to  the  thing,  that 
he  may  subject  it  to  his  exclusive  control.  2.  This  appre- 
hension must  be  accompanied  by  a  certain  intention  {animiui) 
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to  consider  the  thing  as  his  own.  Wherever  both  exist,  pos- 
session  ifi  acquired;  one  without  the  other,  will  not  8uf« 
flee." 

"  The  judicial  possession  of  land  {fundus)  which  has  b^ 
fore  been  in  the  possession  of  another,  cannot  be  acquired  by 
the  mere  &ct  of  apprehension ;  for  besides  this,  it  is  requisite 
that  the  last  possess^  should  have  received  notice  of  such 
apprehension,  and  either  yielded  willingly  or  had  been  ex« 
pelled  forcibly  by  the  other. 

"  We  have  seen,  (pp.  239, 241,)  that  the  acquisition  of  poe« 
session  requires  two  acts,  viz :  a  corporeal  and  a  mental  one. 
The  continuance  of  possession,  however,  does  not  necessarily 
suppose  a  continued  corporeal  relation  to  the  thing,  but  may 
be  maintained  hy  SkQOTLiinuodi  animus  posMmdi^  alone.  As 
to  the  hss  of  possession,  it  is  true,  this  must  be  effected  by 
a  coniranum  actum  with  respect  both  to  the  corpus  and  antr 
mus.  that  is,  by  an  abandonment  or  deprivation  of  the  de- 
tention,  and  an  abandonment  of  the  will  to  possess. 

"  As  regards  the  corporeal  relation  to  the  thing,  the  con- 
tinuance of  possession  does  not  depend  on  that  immediate 
physical  dominion  over  the  thing,  which  is  necessary  to  its  * 
acquisition,  but  it  is  sufficient  if  the  possibility  exists  of  re- 
producing such  dominion  at  pleasure  at  any  time.  Hence  a 
man  does  not  lose  the  possession  of  a  thing  which  he  has 
once  acquired,  by  a  mere  separation  from  it;  and  conse- 
quently he  can  exercise  detention  also,  through  the  medium 
of  another.  Possession  is  not  terminated,  until  by  means  of 
some  fact  or  other,  it  has  been  made  impossible  for  the  pos- 
sessor to  exert  a  physical  dominion  over  the  thing. 

''As  regards  the  animus^  it  is  not  necessary  that  the  pos* 
sessor  should  be  conscious  of  it  at  every  moment;  for  the 
possession  is  not  lost  by  will  (animus)  until  the  possessor 
comes  to  the  contrary  determination,  and  positively  gives  up 
the  animus  possidendi  ;  {siiyi  contrarium  actum  est)^ 

That  is  the  kind  of  possession  that  is  sometimes  called  ac- 
tual possession  in  our  books,  but  it  is  not  really  actual  pos- 
session, as  we  will  show  in  another  place.  But  it  is  a  poor 
rule  that  will  not  work  both  ways.    Langworthy  claims  to 


SUPREME  COURT  CASES.— 1856.  27 

Laogworthf  y.  Mj«ni  et  «1. 

be  in  poesession  in  October,  1854,  because  of  acts  done  in 
June,  1854,  and  previous  to  June  in  that  year.  The  defend* 
ants,  however,  (or  rather  the  principal  defendants,)  occupied 
the  premises  from  the  fore  part  of  the  year  1886^  and  for 
several  years  subsequent  thereto,  as  mineral  grounds  *,  they 
made  the  old  diggings  which  appeared  upon  the  premises ; 
they  spent  about  five  thousand  dollars  in  digging  and  im^ 
proving  the  premises,  in  the  way  that  miners  ordinarily  do. 
Where  was  the  evidence  that  defendants  had  given  up  the 
ammtts  possidendi  f  Their  continuance  of  possession  did  not 
depend  on  their  immediate  physical  dominion  over  the  land; 
it  was  sufficient  if  the  possibility  existed  of  reprodtacinff  their 
dominion  at  pleasure  at  any  time.  The  &cts  in  tiii»;Gase^ 
show  that  the  possibility  did  exist,  and  that  there  was  no 
breach  of  the  peace  in  the  production  of  dominion.  Lang^ 
worthy  does  not  even  charge  that  against  them.  Lang* 
worthy's  acts  in  surveying,  &c.,*— that  is  to  say,  his  appreheT^ 
sion-^id  not  give  him  possession,  because  the  defendants,  the 
last  possessors,  received  no  notice  of  his  apprehension ;  nor 
did  they  yield  willingly ;  nor  were  they  expelled  by  force. 

The  words  "  actual  pos^eaaioTi"  have  two  separate  and  dii^ 
tinct  meanings,  which  should  not  be  confounded ;  yet  some 
courts  have  confounded  them,  but  we  trust  this  court  will 
not  follow  such  examples.  '^  Actual  possession,"  is  used  as 
opposed  to  ''constructive  possession,"  such  possession  as  the 
law  construes  to  be  in  a  man  when  there  is  no  real  posses- 
sion. In  this  sense  of  the  words  acttial  possession,  the  posses' 
sion  of  my  tenant^  agent  or  steward,  is  my  -'' actual  possefr- 
sion," — that  is  to  say,  the  possession  is  actual  and  not  coor 
structive.  The  possession  of  lands  adjoining  a  tract  in 
dispute,  may  by  law  be  construed  to  extend  over  that  in 
dispute^  but  in  such  case,  the  possession  is  constructivej  not 
actual.  In  order  to  authorize  its  being  called  actual  posses^ 
sion  of  the  whole,  it  would  have  to  be  shown  that  they  weie 
not  two  tracts,  but  a  whole  tract,  and  had  been  so  treated 
from  the  time  of  taking  possession  of  any  part,  then  such 
possession,  when  continued^  might  reasonably  be  called  actual 
possession  of  all. 
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Actual  possession  is  often  used  for  actual  seizin,  as  distin* 
guished  from  constructive  seizin.  A  man  who  bad  acquired 
title  to  land  was  construed  to  have  seizin  of  it ;  but  it  re- 
quired actual  seizin  ;  there  must  have  been  a  livery  of  seizin 
to  him,  in  order  that  his  widow  should  be  entitled  to  obtain 
dower.  In  all  these  cases,  actval  is  used  as  opposed  to  con* 
Hructive. 

But  actual  possession  has  another  meaning.  It  means  a 
possession  continued  from  day  to  day ;  such  a  possession  as 
when  it  is  interfered  with,  needs  a  summary  remedy ;  one 
where  the  person  injured  needs  immediate  reparation.  It  is 
because  of  the  need  of  this  summary  remedy,  that  a  case  may 
be  tried  on  two  days'  notice  only.  (Code,  §  2868.)  My  ten- 
ant may  maintain  an  action  against  me  for  a  forcible  entry  on 
my  own  land,  because  though  in  one  sense,  his  possession  is 
my  possession,  yet  it  is  he  that  has  the  actual  possession  from 
day  to  day,  and  has  right  to  be  speedily  restored  thereto,  if 
I  interrupt  him  in  it,  either  by  forcibly  turning  him  out,  or 
by  watching  till  he  goes  to  market  to  buy  his  victuals,  and 
then  slipping  into  the  premises.  This  is  the  sense  in  which 
actual  possession  is4ised  in  the  Code.  Such  a  possession  as 
needs  a  summary  remedy  for  an  interference  with  it, 
is  a  continuous— day  to  day — ^possession,  one  in  which  an 
ordinary  action  of  trespass  would  not  afford  a  sufficient 
remedy. 

The  Code  says,  ^^  prior  actual  possession  of  anoihery  Had 
Langworthy  such  a  prior  actual  possession,  as  required  the 
summary  remedy  to  be  administered  by  a  justice  of  the 
peace  ?  Certainly  not ;  his  last  act  of  possession  was  in  June. 
The  defendants  went  in  October,  to  survey  their  lot,  and  build 
their  fence  and  cabin.  That  is,  Langworthy  had  been  able 
to  do  without  actual  possession  for  nearly  four  months ;  he 
could  have  done  without  it  a  little  while  longer,  and  taken 
his  remedy  in  the  ordinary  course,  without  resort  to  a  sum- 
mary proceeding  before  a  justice. 

It  appears  from  the  evidence — all  contained  in  the  bill  of 
exceptions — ^that  the  defendants  had  spent  about  five  thou- 
sand dollars  in  mining,  upon  the  premises,  between  the  years 
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1839  and  1844,  and  that  the  ground  was  otherwise  unim* 
proved  and  unoccupied,  until  the  spring  of  1854,  when  Lang* 
worthy  caused  it  to  be  surveyed  into  town  lots,  and  staked 
out  in  the  usual  way.  He  graded  a  street  up  the  hill  to  this 
lot,  and  five  to  seven  feet  on  to  it,  and  cut  out  the  small  tim- 
ber the  width  of  the  street  through  the  lot.  He  caused  two 
loads  of  poles  to  be  hauled  to  his  house  a  mile  and  a  half 
distant,  and  another  load  was  stolen  by  some  person  im- 
known.  This  was  the  latter  part  of  May  or  first  part  of 
June.  On  the  4th  of  October  following,  the  defendants  in- 
closed  the  place  with  a  post  and  board  fence,  and  built  a 
cabin.  There  was  no  person  there  at  the  time ;  the  ground 
was  vacant  and  unimproved  except  as  aforesaid.  About 
three  days  after  they  went  there  to  build  the  fence,  Lang- 
worthy  and  his  son  came  up  the  street,  and  were  about  to 
let  down  the  bars  and  go  into  the  inclosure,  when  defend* 
ants  came  out  of  the  brush,  and  informed  them  that  they 
were  there  for  Myers,  and  that  they  would  defend  it  at  the 
cost  of  their  lives.  Langworthy  went  inside  the  inclosure, 
set  up  a  couple  of  posts,  went  away  and  came  back  and  found 
them  puUed  up ;  then  demanded  possession,  and  brought 
this  action. 

The  defendants  were  as  much  in  the  possession  of  the 
place  as  Langworthy ;  they  at  one  time  expended  large  sums 
of  money  in  mining  upon  the  lot,  and  their  miuiug  shafts 
were  still  there.  Langworthy^s  acts  were  not  such  as  they 
would  be  likely  to  see,  unless  they  had  been  actually  on  the 
premises  from  time  to  time ;  the  making  of  a  road  through 
adjacent  land,  and  the  setting  of  stakes,  and  blazing  of  trees^ 
are  not  such  acts  as  would  call  attention  from  viewing  the 
premises  at  a  distance,  and  Langworthy's  acts  could  only 
give  notice  of  an  interference  with  the  defendant's  rights,  by 
the  defendants,  or  some  of  them,  actually  visiting  the  land. 

Langworthy  purchased  the  adjoining  lands  from  the  de- 
fendants ;  he  had  a  right  to  put  btakcs  along  the  boundaricB 
of  his  purchase ;  he  had  a  right  to  lay  out  streets  through 
his  purchase,  and  lay  oft*  lots  on  each  side  of  the  streets ;  bat 
he  had  no  right  to  go  on  defendants'  land,  and  set  stakes^ 
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blaze  trees,  and  cut  brush,  and  his  poaseSBion  of  his  neigh- 
bor's  land,  cannot  and  should  not  extend  beyond  the  time  he 
is  actually  there.  It  is  only  a  real  actual  possession  that  is 
protected  by  the  forcible  entry  and  detainer  act,  and  not  a 
possession,  construed  to  continue,  because  of  certain  acts  done 
on  another's  land  several  months  previous.  It  is  true,  the 
oourt  ruled  out  the  title  papers,  and  so  there  was  nothing  be* 
fore  the  jury  to  show  the  extent  of  the  plaintiff's  rights ; 
nothing  to  show  but  that  his  acts  were  trespasses  on  the  lands 
of  others.  The  answer  denies  that  plaintiff  bad  actual  pds- 
session  of  the  lot  or  any  part;  denies  that  plaintiff  was  in  pos- 
session of  the  land  on  the  east  or  on  the  north ;  denies  that 
the  same  was  parcel  of  the  same  premises ;  denies  that  he  re- 
mained in  possession,  &c.  There  wns  no  proof  that  they 
were  parcel  of  the  same  premises,  and,  therefore,  it  is  only 
the  acts  done  on  the  lot  itself,  that  could  have  anything  to  do 
with  the  case.  And  we  say  the  proof  did  not  amount  to 
proof  of  such  actual  possession  as  is  intended  to  be  protected 
by  the  summary  remedy  by  forcible  entry  and  detainer. 

''  Where  the  possession  of  land  is  relied  upon  for  any  le- 
gal purpose,  in  the  absence  of  paper  title,  it  should,  in  the 
language  of  the  law,  ht  2^  pedis  possessio  ;  an  actual  occupancy 
of  the  premises  in  question."  Muiwd  Fire  Insurance  Co.  v. 
Marseilles  Manufacturing  Oo.^  1  Gil.  239  and  266.  Actual 
occupancy  there  evidently  means  with  the  foot  on  the  soil. 

A  certificate  of  the  United  States  land  oflBce,  is  no  evi- 
dence of  such  a  possession  as  will  enable  the  party  to  sustain 
this  action.  '  Rogan  v.  Walker^  1  Wis.  650.  We  request  the 
eourt  to  examine  this  case,  as  to  what  is  actual  possession  to 
maintain  this  action.  Also  Kincaid  v.  Logtie^  7  Missouri, 
168 ;  Ifoore  v.  Shane,  7  Mo.  170.  In  Kincaid  y.  Logue,  the 
plaintiff  had  bought  an  improvement,  built  a  cabin  in  which 
he  lived,  built. the  wormof  afence  around  the  pi  ice,  in  some 
places  three  or  four  rails  high,  and  in  others  one  or  two  rails 
high,  with  the  declared  intent  of  making  a  pasture  «nd  keep- 
ing off  intruders.  The  defendiint  entered  the  inclosureand 
•built  a  cabin  near  to  that  of  Kincaid.     Held,  that  Kincaid 
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Aod  no  such  possession  08  wotdd  enable  him  to  mainUdn  forcit 
hie  Sfiiry  and  detainer. 

In  McMechon  v.  Oriffing^  8  Pick.  149,  tiie  evidence  of  pos- 
Beasion  was  the  repairing  of  a  fence,  the  driving  cattle  to  paa* 
tore,  taking  down  and  removing  an  old  hovel,  which  cov- 
eied  a  saw  for  sawing  wood,  taking  all  his  winter's  wood  from 
ibe  lot,  and  principally  from  the  part  in  dispute,  selling  five 
trees  from  the  lot,  three  of  them  on  the  part  in  dispute,  and 
which  were  cut  and  carried  away.  The  part  in  dispute  was 
Timothy  Griffing's  share  in  the  division^of  his  father's  estate, 
and  was  part  of  what  was  called  the  Tracy  lot,  the  other  part 
of  the  lot  being  the  share  of  another  person,  who  bought 
HKmothy's  share  from  him,  but  did  not  record  the  deed,  and 
who  claimed  to  be  in  possession  of  the  whole  lot,  and  by  such 
possession  to  protect  his  title  against  a  su*bsequent  purchaser 
from  Timothy.  On  page  156,  the  court  says:  "  There  is  no 
evidence  to  show  that  the  tenant,  at  the  time  of  the  attach- 
ment^ or  at  any  time  previous,  had  the  open  visible  posses- 
sion, and  improvement  of  the  premises." 

Blood  V.  Woody  1  Metcalf,  528^  An  execution  was  levied 
on  land  not  the  judgment  debtor's,  being  part  of  a  large  un* 
inclosed  meadow;  and  the  judgment  creditor  entered  there- 
on two  or  three  times  for  the  purpose  of  showing  the  grass 
for  sale,  but  took  no  actual  possession.  He  afterwards  ad- 
vertised a  sale  of  the  grass  in  a  public  newspaper,  as  grass 
growing  on  his  land,  and  caused  the  same  to  be  sold  at  auc- 
tion, at  a  distance  from  the  land,  and  the  purchaser  thereof 
eat  and  carried  it  away,  the  true  owner  <^  the  land  having 
no  actual  notice  of  the  proceeding.  Held,  that  these  acts  did 
not  constitute  such  a  disseizin  of  the  true  own^  as  to  pre- 
vent his  maintaining  an  action  of  trespass  against  the  pur- 
chaser of  the  grass.  In  Barr  .v.  Qraials  heirSy  4  U.  S.  Cond. 
426,  427  :  '^  There  being  no  evidence  that  Colbum  was  the 
legal  owner  of  Benjamin  Netherland's  survey,  it  was  held  that 
his  entry  must  be  construed  as  an  .entry  without  title,  and 
consequently  hie  disseisin  must  he  limited  to  the  bounds  of  his  ae* 
tual  occupancy. ^^  In  Oobum  v.  HoUie^  8  Mete.  125,  it  is  de- 
.eidedy  *'  that  the  making  of  a  fence  on  wild  land,  by  felling 
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trees  and  lapping  them  together,  is  not  sufficient  to  warrant 
a  jury  in  presuming  that  the  oi^vner  of  land  had  notice  of  such 
fence,  nor  does  it  amount  to  a  disseizin  of  the  owner."  The 
aourt  affirm  the  case  of  Bates  y.  Norcroaa^  14  Pick.  224,  in 
wHich  case,  it  is  held,  that  "  a  deed  of  wild  land,  executed 
and  acknowledged  bj  a  grantor,  who  had  no  right  to  the 
land,  and  duly  recorded  in  the  registry  of  deeds,  and  a  mere 
entry  by  the  grantee,  without  an  open  exclusive  occupation 
manifested  by  fencing  or  otherwise,  do  not  amount  to  a  dis- 
seizin against  the  will  of  the  true  owner." 

In  2  White  k  Tudor's  Leading  Cases,  119,  in  speaking  of 
oonstructive  notice  of  title  arising  from  possession,  the  anno- 
tators  say :  "  It  is  also  well  settled  that  the  possession  must 
be  actual,  and  must  be  of  such  a  nature  as  would  suffice  to 
constitute  a  disseizin  or  adverse  possession,  Harrick  v.  Bcnxh 
ell,  9  Alabama,  409."  And  in  Holmes  v.  Stout,  S  Green's  Cb. 
492,  it  was  decided,  that  cutting  timber,  fix>m  time  to  time, 
in  woodland  at  a  distance  from  the  dwelling  of  the  party  who 
cut  it,  was  not  such  a  possession  as  would  give  constructire 
notice  of  an  unrecorded  titile.  If  it  was  not  such  possession 
as  to  give  notice,  it  certainly  was  not  actual  possession.  See 
Packwood  v.  Thorp,  8  Missouri,  638 ;  and  Addison,  (Penn- 
sylvania,)  816.    The  latter  is  a  strong  case  in  point 

The  case  of  BeU  y.  Longioorth,  6  Indiana,  274,  has  been 
cited  as  an  authority  against  us.  But  a  careful  examination 
of  it,  will  show  that  it  is  not  against  our  view  of  tbe  case,  but 
rather  in  support  of  it  Forcible  entry  and  detainer,  in  In- 
diana, is  as  follows :  ''  Every  person  who  shall  violently  take 
or  keep  possession  of  any  lands,  with  menaces,  force,  and 
arms,  without  authority  of  law,  shall  be  deemed  guilty  of 
forcible  entry  or  forcible  detainer,  as  the  case  may  be."  2 
Revised  Stau  of  Indiana,  430,  §  12.  It  will  be  noticed  that 
possession  is  the  word  used  in  that  statute,  whereais,  prior  ac- 
tual possession  are  the  words  used  in  ours;  the  words ^pnibr 
actual  must  mean  something,  otherwise  the  legislature  of  our 
state  would  not  use  them :  and  so  the  decisions  of  Indiana 
courts,  would  not  be  strictly  in  point  here.  Besides  the  case 
of  Bdl  y.  Longworth,  shows  that  title  papers  were  introduced^ 
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wliioh  shows  that  the  action  is  not  the'  same  in  this  and  in 
that  state.  Longworth  showed  his  title  papers,  which  had 
reference  to  the  entire  quarter  section  in  dispute,  and  it  fur- 
ther appeared  that  in  1822,  he  "  appointed  an  agent  to  take 
charge  of  his  purchase,  and  has  since  continued  the  agency 
uninterrupted ;  that  the  agent  has  resided  near  or  upon  the 
land,  which  is  situate  adjoining  Evansville,  in  that  state ; 
that,  in  the  language  of  one  of  the  witnesses,  the  whole  quar- 
ts section  was  included  in  his  agency ;  he  cut  timber  over 
it,  prevented  others  from  cutting,  warned  people  off  of  it, 
and  employed  other  persons  to  watch  trespassers  and  keep 
them  off.  He  paid  the  taxes  upon  the  quarter,  leased  jxyr- 
Uons  of  it  to  different  individuals^  by  whom  some  clearing  and 
fencing  were  done ;  but  the  whole  tract  was  never  inclosed ; 
though  the  oldest  inhabitants  in  the  vicinity  say,  it  had  al- 
ways been  known  amongst  them  as  Longworth's  quarter." 
And  again,  further  down  on  the  page,  275  :  "  As  to  the  en- 
try upon  and  detainer  of  the  land  by  Bell  and  Kiger,  [the 
defendants,]  there  was  evidence  tending  to  prove  that  they 
knew  it  belonged  to,  or  was  claimed  by  Longworth ;  that  it 
was  iti  charge  of  his  agent,  and  patches  of  it  in  possession  of 
his  tenants  ;  and  that  with  this  knowledge,  in  January,  1852, 
they  entered  upon  a  portion  of  the  cultivated  part  of  the  section, 
oommeuced  fencing  it,"  &c.,  &c. 

We  call  the  attention  of  the  court  here,  to  the  fact  that 
there  was  evidence  of  cultivation  and  possession  by  residence, 
in  that  case ;  such  possession  as  we  say  is  actual  possession, 
and  consequently  that  the  case  cannot  be  against  us.  On 
page  277,  the  court  says :  "  A  man  cannot  go,  solitary  and 
alone,  to  the  prairies  or  forests  of  the  west,  set  himself  down 
in  the  middle  thereof,  and  claim  that  he  possesses  all,  to  an 
undefined  extent,  not  then  actually  possessed  by  some  one 
else.  He  must  be  limited  to  that  portion  over  which  he  ex- 
ercises palpable  and  continuous  acts  of  ownership,  as  being 
the  quantity  which  he  claims  as  his  own — there  being  no  other 
evidence,  in  such  case,  to  enable  us  to  determine  the  quan« 
tity."    The  court  say,  ^^palpcAk  and  continuous  acts  of  own- 
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ership.;"  just  sucli  acta  as  we  contend  are  meant  by  actual 
possession. 

Another  case  is  cited  as  being  against  us,  namely,  Camp-' 
bell  V.  Thomas  J  9  B.  Monroe,  83.  That  is  an  action  of  eject- 
ment. Possession  is  spoken  of,  and  not  actual  possession* 
Besides,  it  will  be  seen  that  the  party  entered  and  settled  on 
his  survey,  and  his  possession  was  held  to  extend  to  the 
boundaries  of  his  survey. 

Still  another  case  is  quoted,  namely,  Roberts^  heirs  v.  Long, 
12  Ben.  Monroe,  195.  This  is  an  action  of  forcible  entry  and 
detainer ;  but  a  careful  examination  of  the  case,  will  show 
that  it  is  in  &vor  of  defendants,  in  the  present  case,  and  not 
against  them.  (See  page  197,  to  end  of  case.)  The  defend- 
ant was  successful  in  the  court  below,  and  in  the  court  above 
too,  and  because  that  the  plaintijBT's  possession  being  under  a 
junior  patent,  could  not  be  held  to  extend  to  any  more  than 
what  did  not  interfere  with  the  older  patent  The  appel- 
lants (that  is  the  plaintiff)  did  not  show  any  right  to  enter 
upon  the  part  covered  by  the  older  patent ;  their  "  acts  were 
unauthorized  and  illegal^  and  not  constituting  in  themselves 
an  actual  possession,  will  not  by  operation  of  law  have  the 
effect  of  extending  the  actual  possession  of  the  appellants.'' 
And  it  should  be  further  noticed  that  the  plaintiffe  were  ac- 
tually  sealed  on  their  claim,  but  that  their  settlement  was  not 
held  to  extend  to  that  part  of  it  on  which  the  alleged  forci- 
"ble  entry  was  made. 

Swan's  Treatise,  465,  and  the  14th  of  Wend.  289,  are 
the  only  other  authorities  cited  against  us,  which  we  have 
had  the  opportunity  of  examining.  We  contend  that  they 
are  not  in  point,  because  they  refer  to  the  action  of  trespass. 
The  possession  necessary  to  sustain  trespass,  is  different  from 
that  necessary  to  sustain  forcible  entry  and  detainer.  |  may 
maintain  trespass  for  an  injury  to  land  in  the  possession  of 
my  tenant,  and  declare  on  it  as  my  possession.  I  cannot  da 
so  in  forcible  entry  and  detainer.  The  proceedings  are  not 
analogous ;  the  words  j>rtor  actual  possession  must  mean  some- 
thing more  than  such  a  possession  as  is  sufficient  to  maintain 
trespass ;  it  must  mean  a  possession  from  day  to  day,  a  con- 
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tinuous  and  palpable  possession ;  such  a  one  as  when  it  is 
forcibly  or  stealthily  interfered  with,  requires  a  summary 
remedy — a  remedy  to  be  exercised  on  two  days'  notice,  with- 
out waiting  for  a  calm  and  careful  trial  in  the  District  Court, 
in  the  ordinary  way. 

Wtltse  Jk  Blachley^  for  the  appellee. 

We  have  examined  the  argument  of  defendants'  counsel^ 
upon  the  present  hearing,  and  have  turned  to  the  authorities 
cited,  without  finding  anything  not  adduced  by  them  both  in 
the  District  Court,  and  upon  the  first  hearing  in  this  court. 
The  cases  of  Kincaid  v.  Loffue,  7  Mo.  166;  Sloan  v.  Moore^ 
7  Mo.  170 ;  and  Packwood  v.  Thorp,  8  Mo.  636,  all  turn  upon 
the  want  of  title  in,  and  the  firaud  of,  the  respective  plaintiff. 
In  these,  as  in  m&ny  cases  to  be  met  with,  whether  from  terms 
of  the  statute,  or  otherwise,  the  question  of  title  has  been  the 
controlling  one,  and  where  a  party  has  been  found  in  posses* 
flion,  without  colorable  or  bonajide  title,  and  especially  where 
the  possession  has  been  in  fraud  of  such  title,  it  has  found  no 
fBLVOT  with  or  mercy  from  the  court. 

The  case  of  McMeehan  v.  Qriffing,  3  Pickering,  149,  de- 
cides that  certain  acts  of  possession  did  not  amount  to  notice 
of  an  unregistered  deed.  In  Ooburn  v.  Ilollis,  3  Metcal^ 
125,  it  was  decided  that  a  brush  fence  felled  upon  another's 
land,  in  the  woods,  some  forty  years  before,  and  of  which  the 
owner  of  the  land -had  no  actual  notice,  did  not  amount  to  a 
disseizin  that  would  enable  the  intruder  to  hold  the  land  un- 
der the  statute  of  limitations.  The  case  in  14  Pickering, 
goes  to  the  extent  that  a  bare  entry  under  a  deed  from  a 
grantor  who  had  no  title,  does  not  amount  to  disseizin.  The 
case  of  Hancock  Jk  Powell  v.  Thompson,  9  Alabama,  409,  dis- 
cusses the  kind  of  notice  of  an  outstanding,  equitable  title, 
that  will  not  defeat  a  legal  title. 

The  "  strong  case,"  in  Addison's  (Pa.)  Eeports,  {The  State 
V.  Lemmon^  816,)  is  the  only  one  defendants  have  produced, 
the  terms  of  which  squint  towards  their  definition  of  actual 
possession.  But  aside  from  the  great  change  that  has  in 
nxty  years  taken  place  in  the  nature  of  the  action  of,  and  the 
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scope  and  policy  of  the  law  governing  forcible  entry  and  de- 
tainer, two  facts  conspire  to  strip  this  case  of  authority :  Ist 
It  gives  no  clue  to  the  law  upon  which  it  was  based,  and  was 
manifestly  pronounced  without  consideration;  and  2d.  It 
was  a  criminal  proceeding. 

The  disquisition  in  Leading  Cases  in  Equity,  by  White  and 
Tudor,  will  be  precisely  in  point,  when  a  iorjayWe  purchaser 
for  value,  seeks  the  shield  of  equity  against  a  defect  in  title, 
of  which  he  has  no  notice. 

That  the  "  actual  possession,"  of  our  Code,  is  as  claimed 
by  defendants,  a  being  upon,  and  all  the  time  upon,  the  land, 
is  not  helped  any  by  the  case  of  Gates  v.  Winshw^  1  Wis. 
650.  The  case  does  not  contain  a  word  upon  the  subject. 
The  1st  of  Oilman,  {Illinois  Mutual  Fire  Insurance  Co.  v, 
Marseilles  Manufacturing  Company^)  is  cited  *to  prove  that  ac- 
tual possession  is  a  pedis  possessio.  The  title  papers  of  the 
company  were  defective,  and  it  fell  back  upon  its  possessory 
title,  in  order  to  make  out  an  insurable  interest.  The  ques- 
tion was,  whether  the  possession  amounted  to  title  ? 

These  are  the  authorities  relied  upoo,  to  show  that  this 
court  "  overlooked  "  the  meaning  of  actual  possession. 

The  notion  that  the  possession  requisite  to  maintain  this 
action,  must  be  a  continuous  bodily  occupancy,  is  wholly 
new,  is  advanced  by  no  law  writer,  and  would  render  the 
act  concerning  forcible  entry  and  detainer  a  dead  letter ;  for 
against  such  an  occupancy,  it  would  be  rare  indeed,  that  a 
forcible  entry  would  or  could  be  made.  A  vacant  room  in  a 
house,  could,  by  the  same  reasoning,  be  entered  and  held, 
till  the  slow  remedy  of  trespass  or  ejectment  should  come  to 
the  relief  of  the  owner. 

Actual  possession,  in  regard  to  real  property,  is  a  term 
widely  used  in  American  law,  and  has  the  same  meaning  and 
application  in  trespass,  that  it  has  in  forcible  entry  and  de- 
tainer cases.  If  otherwise,  it  is  passing  strange,  that  the 
distinction  has  escaped  the  observation  of  courts  and  publi- 
cists. It  means  any  act  or  fact,  which  puts  the  mere  in- 
truder, without  title,  upon  inquiry ;  and  this  rule  has  double 
Dice,  as  applied  to  town  or  city  property.    There  is  no  four 
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acre  lot  in  any  city  of  the  size  of  Dubuque,  'of  which  the 
owner  is  not  in  actual  possession ;  nor  can  there  be  found  in 
sach  a  city  a  man,  so  ill  informed  as  not  to  know  that  the 
usual  manner  of  actually  possessing  town  lots,  is  by  having 
the  boundaries  marked  out 

The  premises  in  this  case,  was  a  lot  in  the  city  of  Dubuque. 
Flainti£f  not  only  owned  and  had  entered  upon  adjoining 
grounds,  but  had  sold  the  contiguous  grounds  in  connection 
with,  and  as  part  of  said  premises.  Much  more  than  this ; 
he  had  entered  upon  the  tract  in  dispute,  cut  firewood  from 
it,  cleared  away  the  brush,  surveyed  the  boundaries,  and  sub- 
divided it  into  lots,  set  up  monuments  at  the  comers,  blazed 
the  trees  upon  the  lines,  graded  a  street  to,  and  for  several 
feet  upon  the  premiaea,  aU  which  were  plainly  to  be  seen, 
and  were  seen  by  defendants.  Their  access  in  fact  to  the  lot, 
was  by  plaintiff's  road,  and  it  was  over  this  road  that  de* 
fendants  stealthily  and  hurriedly  hauled  up  the  materials  for 
their  pine  fence.  The  manner  of  defendants'  entry,  demon- 
strates the  &ct  that  they  had  full  and  complete  notice,  and 
that  their  entry  was  forcible,  stealthy,  and  fraudulent.  A 
gang  of  eight  or  nine  men ;  their  hurry ;  the  part  of  their  fence 
out  of  sight  of  the  city,  and  in  the  brush,  built  first ;  their  sur- 
veyor urged  to  speed,  and  enjoined  to  secrecy ;  and  their  gang 
of  ruffians  employed  to  defend  this  fraudulent  possession  with 
their  lives !  Upon  the  first  appearance  of  the  fence  on  the 
side  of  the  lot  in  view  of  the  town,  the  plaintiff  asserts  his 
possession,  and  in  attempting  to  enter  upon  his  land,  is  stop- 
ped by  a  gang  stationed  for  this  purpose.  Who  was  this 
ambuscade  to  keep  out,  >but  the  man  who  had  left  upon  the 
ground  abundant  and  unmistakable  evidences  of  actual  pos- 
session ?  Is  any  other  finding  by  a  jury  than  '*  gmlty,"  con- 
ceivable, imderthis  state  of  facts  ?  especially  when  instructed 
in  the  law  of  the  case  as  stated  in  1  Cowen's  Treatise,  414 ; 
4  Conn.  79 ;  12  Johns.  452 ;  21  Conn.  500 ;  14  Wend.  289 ; 
3  Monroe,  261 ;  8  Littell,  298  and  894 ;  6  Ind.  274 ;  12  Grat- 
tan,  470  ? 

But  defendants  would  have  it  that  plaintiff  was  a  trespasser 
upon  this  lot,  because  they  had  once  mined  there.    The  only 
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evidence  that  defendants  ever  had  anything  to'  do  with  this 
lot,  prior  to  that  entry  for  which  this  suit  was  brought,  is 
the  deposition  of  one  ^lichael  Riley,  taken  in  support  of  the 
fishing  bill,  brought  in  1854,  by  defendants  against  plaintiff 
and  which  deposition,  strangely  enough,  forms  a  part  of  the 
record  in  this  case.  By  this  deposition,  it  seems  that  the 
commissioners  who  laid  out  Dubuque,  under  the  acts  of  Con- 
gress of  2d  of  July,  1836,  and  8d  of  March,  1837,  adjudi- 
cated upon  defendants'  claim  to  this  lot,  and  decided  against 
them.  Said  commissioners  formed  a  court  for  this  very  pur- 
pose, from  the  decisions  of  which  there  was  no  appeaL 
Witness,  in  1845,  mined  under  a  lease  from  the  city  of  Du- 
buque, (see  his  cross-examination.)  He  says,  that  they  did 
not  know  that  the  lot  had  not  been  given  to  them,  till  the 
/  map  came  out,  five  years  after  their  testimony  was  given  to 

the  commissioners,  and  then  says,  that  the  commissioners 
Bat  in  1837  or  1838,  and  that  the  map  came  out  just  before 
the  sale  of  the  lots  in  1838  or  1839. 

Defendants,  in  their  brief,  admit  that  plaintiff  entered  un- 
der a  deed  from  said  city. 

Upon  this  hearing,  it  is  upon  defendants  to  show  that  this 
court  has  erred,  and  no  approach  to  such  a  showing  do  they 
make. 

Burt  <t  Barker  J  for  the  appellee,  also  filed  a  written  argu- 
ment, in  which  they  cited  the  following  authorities :  Olinger 
V.  Sfiepperdj  12  Grat.  470 ;  Gates  v.  Loftus*  heirSj  4  B.  Mon- 
roe, 442 ;  Boyce  v.  Blake  et  a?.,  2  Dana,  127  ;  Roberts  v.  Lorig^ 
12  B.  Monroe,  195 ;  4  Kent  Com.  124. 

Stockton,  J. — In  answer  to  the  petition  for  a  rehearing 
in  this  case,  and  to  the  additional  argument  furnished  by  de- 
fendants' counsel,  we  deem  it  proper  to  state  more  fiilly  and 
explicitly,  our  views  of  the  law  in  actions  of  forcible  entry 
and  detainer,  in  its  relation  to  this  case,  and  particularly  as 
to  what  is  meant  by  the  words  "  actual  possession,"  in  the 
statute. 

It  is  claimed  by  defendants'  counsel,  that  the  words  used 
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in  the  Code,  (section  2862,)  have  two  meanings :  First  When 
it  is  applied  to  a  possession  distinct  from  constructive  posses- 
gion,  where  there  is  no  actual  occupancy ;  or  to  the  possession 
which  one  may  have  by  his  agent,  steward,  or  tenant ;  Second. 
Where  it  is  applied  to  a  party  who  has  possession  continued 
from  day  to  day  ;  in  other  words,  actual  bodily  occupancy. 
It  is  claimed,  that  the  sunmiary  remedy  of  forcible  entry  and 
detainer,  is  given  only  to  the  person  who  may  have  such  ac- 
tual possession  as  is  last  mentioned,  where  the  forcible  ejec- 
tion demands  a  more  speedy  remedy  than  is  fiirnished  by 
the  actions  of  ejectment  or  trespass — ^that  it  is  only  a  real 
actual  possession  that  is  protected  by  the  act,  and  not  a  pos- 
session construed  to  continue,  because  of  certain  acts  done 
months  before.  We  think  the  distinction  attempted  to  be 
drawn  is  not  a  very  clear  one,  and  if  it  were  justified  by  the 
authorities,  we  do  not  think  the  conclusion  sought  to  be 
drawn  from  it,  is  legitimate.  The  remedy  is  given  by  the 
statute  in  one  contingency  only,  viz :  "  where  the  defendant 
has  by  force,  or  intimidation,  or  fraud,  or  stealth,  entered 
upon  the  prior  actual  possession  of  another,  and  detains  the 
same.'*  To  construe  this  language  as  affording  a  remedy  for 
those  cases  only,  where  the  party  is  ousted  from  premises  of 
which  he  is  in  the  actual  bodily  possession  from  day  to  day, 
would  be  to  restrain  the  plain  meaning  of  language,  in  order 
to  deny  that  speedy  and  effectual  redress  given  by  the  statute 
of  forcible  entry  and  detainer,  for  a  class  of  wrongs  which 
qnite  as  loudly  call. for  such  remedy  as  those  which  are 
claimed  by  defendants'  counsel,  as  being  specially  favored 
and  provided  for  by  the  statute. 

The  distinction  claimed  to  exist,  is  illustrated  by  the  pos- 
session which  a  man  holds  by  his  tenant,  agent,  or  steward ; 
this,  it  is  said,  is  by  the  law  construed  to  be  his  actual  pos- 
session. Now  the  possession  of  lands  by  the  tenant,  agent, 
or  steward,  is  the  possession  of  the  person,  under  or  for  whom 
he  holds ;  and  it  never  was  denied  that  a  man  might  ac- 
quire or  hold  the  actual  possession  by  another  as  well  as  by 
himself;  for  what  a  man  does  by  another,  he  does  by  him- 
self    Speed  V.  Buford,  S  Bibb,  75.    We  cannot  better  illus- 
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trate  the  whole  subject,  than  by  quoting  and  adopting  as  our 
own,  the  language  of  Boyle,  C.  J.,  in  the  above  entitled 
cause:  ''There  are  but  two  kinds  of  seizin  or  possession 
known  to  the  law ;  a  seizin  or  possession  in  fact,  and  a  seizin 
or  possession  in  law.  The  former  is  gained  by  an  actual  en- 
try upon  the  land ;  the  latter  is  where  there  is  no  such  actual 
entry  made,  but  the  law  for  certain  purposes,  supposes  a  fic- 
titious possession.  The  one  is,  therefore,  founded  upon  fact, 
and  the  other  upon  fiction.  The  one  is  real  aud  cognizable 
by  the  senses ;  the  other  is  ideal,  and  exists  only  in  contem- 
plation  and  construction  of  law.  Besides  these,  the  law  not 
only  recognizes  no  other,  but  it  is  impossible  that  any  other 
should  exist.  The  mind  cannot  conceive  the  idea  of  a  third 
species  of  possession ;  nor  can  any  combination  of  words  ex- 
press such  an  idea.  To  say  that  a  person  may  be  seized  in 
deed  or  in  fact,  by  construction  of  law,  is  an  assertion  which 
conveys  no  distinct  meaning ;  it  is,  in  truth,  inconsistent  with 
itself.  For  if  a  person  be  seized  in  deed  or  in  fact,  then  he 
is  not  seized  by  construction ;  and  if  he  be  seized  by  construc- 
tion only,  he  is  not  seized  in  deed  ;  where  the  fact  exists,  the 
fiction  must  be  at  an  end ;  and  if  the  fact  do  not  exist,  the 
possession  can  be  nothing  but  a  fiction."  Speed  v.  Buford^ 
3  Bibb,  74. 

The  defendants  can  derive  no  advantage,  nor  do  we  thijik 
their  rights  at  all  strengthened  in  this  action,  from  the  fiuit 
that  some  of  them  had  previously  claimed  or  possessed  the 
premises  in  dispute.  The  testimony  showed  that  in  the  year 
1836,  and  for  some  years  subsequent  thereto,  they  were  oc- 
cupied by  them  as  mining  ground.  It  is  pretty  clear,  how- 
ever, that  their  claim  had  been  abandoned,  and  that  for  more 
than  ten  years  before  the  commencement  of  this  suit,  and  un- 
til the  acts  of  Langworthy,  no  one  had  actual  possession  of 
the  premises,  and  there  was  no  improvement  on  them.  It 
had  been  set  apart  by  the  commissioners  who  laid  off  the 
town  of  Dubuque  under  the  act  of  Congress,  as  a  grave  yard 
for  the  use  of  the  public,  and  was  marked  and  designated  as 
such  on  the  official  map  of  the  town  returned  by  them.  They 
refused  to  grant  a  certificate  of  pre-emption  to  any  of  the 
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daimants  of  the  premises.  At  the  time  of  the  acts  of  Lang- 
worthy,  in  the  spring  of  1854,  no  one  appears  to  have  been 
in  possession.  His  acts  were  unquestioned,  and  for  all  the 
purposes  of  this  cause,  must  be  taken  to  have  been  done  with 
lawftd  authority.  We  do  not  understand  the  defendants' 
counsel  to  contend,  that  the  jury  were  not  authorized  to  in- 
fer from  them  that  Langworthy  had  actual  possession,  ac- 
cording to  one  of  their  definitions  of  the  term. 

They  oppose  to  these  acts,  however,  the  previous  posses- 
sion of  the  defendants,  or  some  of  them,  ten  years  before ; 
firom  which  they  would  have  the  court  infer  that  the  entry 
of  Langworthy  was  unauthorized  and  tortious ;  and  the  ftir- 
ther  fact  that  Langworthy 's  last  act  of  possession  was  shown 
to  have  been  in  June,  and  that  the  taking  possession  by  de- 
fendants was  in  October.  They  claim  that  Langworthy's 
possession  did  not  extend  beyond  the  time  he  was  actually 
on  the  land,  and  that  defendants,  at  the  time  of  their  entry, 
finding  no  person  actually  on  the  premises,  had  good  right 
to  take  possession.  \ 

The  ready  and  conclusive  reply  to  this  is,  that  the  jury 
were  the  judges,  under  the  instructions  of  the  court,  of 
whether  the  plaintiff  had  the  actual  possession  of  the  prem- 
ises by  the  acts  done  in  June,  and  whether  such  possession 
continued  until  October,  the  time  of  defendants'  entry.  It  is 
the  intention  with  which  the  acts  are  done,  that  gives  them 
their  character.  If  done  with  no  intention  of  acquiring  pos- 
session, tbey  did  not  give  the  plaintiff  possession.  And  by 
the  same  acts  from  which  the  jury  inferred  that  Langworthy 
had,  and  obtained  actual  possession,  they  were  authorized  to 
infer  that  such  actual  possession  continued  to  the  time  of  the 
alleged  unlawful  and  forcible  entry  by  defendants.  .  It  is  not 
claimed  that  there  was  any  evidence  of  abandonment  of  the 
possession  by  plaintiflT,  or  of  any  intention  of  such  abandon- 
ment^ unless  it  is  to  be  inferred  from  the  fact  that  the  prem- 
ises were  not  inclosed  or  built  upon,  and  that  plaintiff  did 
not,  from  day  to  day,  have  the  actual  occupancy  thereof,  tuiih 
his  foot  upon  the  soiL 

In  reference  to  that  feature  of  their  case,  in  which  it  is 
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claimed  for  defendants,  that  their  rights  to  the  premises  in  dis- 
pute are  of  long  standing  and  originated  many  years  prior  to 
any  claim  plaintiff  may  have,  we  refer  them  to  the  lan- 
guage of  the  Court  of  Appeals  of  Virginia,  in  the  case  of 
Olinger  v.  Shepperd^  12  Grattan,  470,  in  which  they  say : 
"  The  remedy  for  a  forcible  entry  was  designed  to  protect 
Ifee  actual  possession^  whether  rightful  or  wrongful,  against 
unlawful  invasion,  and  to  afford  a  summary  redress  and  res- 
titution. The  plaintiff  is  not  suing  for  damages,  but  to  have 
the  possession  restored  to  him.  The  judgment  has  only  the 
effect  of  placing  the  parties  in  statu  quo.  It  settles  nothing 
between  them  in  regard  to  the  title  or  right  of  possession." 
And  again,  "  what  is  the  nature  of  the  possession  to  which  this 
summary  proceeding  applies  ?  It  is  certainly  not  confined 
to  possession  by  actual  occupancy  or  inclosure.  It  applies 
to  any  possession  which  is  sufficient  to  sustain  an  action  of 
trespass.  Title  draws  after  it  the  possession  of  property,  not 
in  the  adverse  possession  of  another.  Actual  possession  of 
a  tract  of  land,  under  bona  fide  claim  and  color  of  title  to  the 
whole,  is  possession  of  the  whole,  or  s&  much  thereof  as  is 
not  in  the  adverse  possession  of  others.  This  is  the  general 
principle,  and  it  applies  to  the  remedy  in  question." 

To  the  argument  and  authorities  furnished  to  us  by  de- 
fendants* counsel,  we  have  given  that  careful  and  deliberate 
consideration  which  the  importance  of  the  questions  involved 
seemed  to  demand ;  but  we  have  not  been  able  to  find  in 
them  anything  subversive  of  these  propositions :  First,  There 
may  be  possession  in  fact  of  unimproved  or  uninclosed  land; 
and  it  is  not  essential  to  such  actual  possession,  that  the  prem- 
ises should  be  surrounded  by  a  fence,  or  built  upon.  Second. 
An  entry  upon  land  with  the  intention  of  clearing  it  and  fit- 
ting it  for  cultivation,  or  of  exercising  over  it  such  acts  of 
ownership  as  are  usually  exercised  by  owners  over  land  on 
which  they  do  not  reside,  is  such  an  entry  as  that  a  jury  may 
infer  from  it  actual  possession.  Third,  One  who  enters  upon 
land,  no  part  of  which  is  held  adversely  at  the  time  of  the 
entry,  intending  to  take  possession  of  the  whole  tract,  is  in 
possession  to  the  extent  of  his  claim.    In  support  of  these 
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positions,  in  addition  to  the  authorities  already  cited,  we  may 
refer  to  the  following :  Cates  v.  Loftus^  heirsj  4  Monroe,  442 ; 
Boyce  V.  Blake  &  Go,,  2  Dana,  127  ;  4  Conn.  79 ;  21  lb.  500 ; 
12  Johnson,  452.  We  conclude,  therefore,  that  there  was 
no  error  in  the  ruling  of  the  District  Court,  refusing  a  new 
trial,  on  the  ground  that  there  was  no  sufficient  evidence  of 
actual  possession  by  the  plaintifif,  to  authorize  the  jury  in 
finding  the  verdict. 

On  the  other  branch  of  the  question,  involving  the  giving 
of  certain  instructions  asked  by  the  plaintiff,  and  the  failure 
of  the  court  to  read  to  the  jury  the  written  instructions  asked 
by  defendants,  and  the  conduct  of  the  jury  before  and  after 
retiring  to  consider  of  their  verdict,  we  find  no  sufficient  rea- 
sons to  induce  us  to  alter  our  opinion  heretofore  expressed. 
The  instructions  asked  by  plaintiff  and  given  by  the  court, 
were  not  excepted  to  by  defendant.  No  objection  was  made 
to  the  handing  of  the  written  instructions  to  the  jury,  with- 
out having  them  first  read ;  no  effort  was  made  to  obtain  the 
action  of  the  court  to  Correct  the  alleged  improper  conduct  of 
the  jury  before  thdr  retirement ;  nor  is  there  anything  from 
which  it  can  be  inferred  that  the  jury,  in  naaking  up  their 
yerdict,  misunderstood  or  misinterpreted  the  charge  of  the 
court 

A  large  discretion  is  allowed  the  District  Court  in  grant- 
ing or  refusing  new  trials.  We  would  not  interfere  with 
this  discretion,  or  reverse  the  action  of  the  District  Court, 
upon  light  grounds  or  trivial  reasons.  We  must  be  cleiarly 
satisfied  that  the  party's  rights  have  been  so  prejudiced,  and 
that  such  injustice  has  been  done  him  by  refusing  him  a  new 
trial,  as  to  call  unmistakably  for  the  interposition  of  this 
court  In  the  present  case,  the  District  Court  was  cognizant 
of  the  facts  on  which  the  application  for  a  new  trial  was 
based.  A  portion  of  them  occurred  in  its  presence.  As  it 
has  not  seen  proper  to  interfere  with  the  verdict,  neither 
upon  the  facts  which  were  of  its  own  knowledge,  nor  upon 
those  brought  to  its  notice  by  the  affidavit  of  the  juror,  unless 
the  error  and  injustice  of  its  action  are  made  palpably  mani* 
fest  to  US|  we  will  not  reverse  its  judgment 
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We  can  only  judge  of  the  weight  which  the  District  Court 
attaches  to  the  reasons  urged  for  a  new  trial,  and  of  its  opin- 
ion of  their  validity,  by  the  decision  which  it  renders  upon 
them  in  this  case.  The  record  shows  that  the  court  was  of 
opinion  that  there  ought  not  to  have  been  a  new  trial  for  the 
reasons  urged.  It  cannot  be  expected  that  this  court  will 
turn  aside  from  the  record,  and  look  elsewhere,  to  ascertain 
whether  the  court  entertained  a  difiFerent  opinion.  It  is 
hardly  permissible  in  the  party  to  file  affidavits  in  this  court, 
to  show  that  the  District  Court  thought  one  way,  and  decided 
another.  We  must  abide  by  the  record  as  it  is.  The  judg- 
ment t)f  affirmance  will  stand  as  originally  entered. 

Judgment  affirmed. 


Adams  v.  Foley  et  al 

112  094  In  an  action  between  the  creditors  of  the  vendor  and  the  vendee,  to  defeat  a 

'  sale  of  property  alleged  to  have  been  made  with  intent  to  defraud  creditors^ 

the  vendor  is  a  competent  witness  for  the  creditors,  to  prove  facts  tending  to 
establish  the  alleged  fraud. 

The  vendor  being  a  competent  witness  for  the  creditors,  in  such  a  case,  to  prove 
facts  tending  to  show  a  fraudulent  sale  of  the  property,  his  widow  is  also  ft 
competent  witness  to  prove  amilar  &ct8. 

Where  in  an  action  of  trespass  by  the  vendee,  against  a  sheriff  and  certain  cred- 
itors of  the  vendor,  for  seizing  and  carrying  away  certain  personal  property, 
the  defendants  justified  under  certain  writs  of  attachment  and  executioner 
and  alleged  that  the  sale  to  the  plaintiff,  was  made  with  intent  to  defraud 
the  creditors  of  the  vendor,  which  was  denied  by  the  replication ;  and  where 
the  defendants  on  the  trial,  offered  the  widow  of  the  vendor  as  a  witness,  to 
prove  circumstances  tending  to  show  that  the  sale  to  the  plaintiff  was  fraud- 
ulent, and  made  with  intent  to  hinder  and  delay  the  creditors  of  her  late 
husband,  to  which  witness  the  plaintiff  objected,  that  she  was  incompetent, 
on  the  ground  of  interest,  which  objection  was  sustained,  and  the  witness  not 
allowed  to  testify ;  Heidf  That  the  witness  was  competent,  and  that  the  oourt 
erred  in  sustaining  the  objection. 

A  cause  will  not  be  reversed  on  account  of  an  erroneous  instruction,  which 
oould  work  no  prejudice  to  the  party  complaining. 

Where  in  an  action  of  trespass  to  personal  property,  by  the  vendee  against  the 
sheriff  and  creditors  of  the  vendor,  it  appeared  fix>m  the  evidence,  that  at  the 
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time  of  the  alleged  sale  to  the  plaintifij  the  goods  were  in  IlUnois ;  that 
tbej  were  afterwards  removed  to  Sabula,  Iowa,  and  deposited  in  the  name 
of  the  yendor,  with  certain  warehousemen,  who  executed  to  the  vendor  the 
usual  warehouse  receipts ;  that  in  part  payment  for  the  goods,  the  vendee 
drew  on  one  A.  of  New  York,  for  four  thousand  dollars ;  that  it  was  agreed 
between  the  vendor  and  vendee,  that.the  goods  should  be  deposited  in  these 
warehouses,  in  the  name  of  the  vendor,  until  said  draft  was  duly  accepted ; 
that  after  the  sale,  the  vendor  and  vendee  went  to  Chicago,  and  there  depos- 
ited the  warehouse  receipts,  with  R.  and  S.,  indorsed  in  blank  by  the  vendor, 
with  the  agreement  that  they  were  to  be  delivered  to  the  plaintiff,  or  held  by 

'  R.  and  S.  for  his  use,  whenever  they  were  advised  of  the  acceptance  of  the 
draft  by  A. ;  that  the  vendor  was  owing  R.  and  S.,  and  upon  the  acceptance 
of  said  draft,  they  were  to  credit  him  with  the  amount ;  and  that  the  draft 
was  accepted,  and  notice  given  thereof  to  R.  and  S.,  or  that  R.  and  S.  gave 
the  vendor  credit  for  the  amount  of  the  draft,  prior  to  the  levy  of  the  attach- 
ments under  which  the  defendants  justified ;  and  where  the  court  instructed 
the  jury  as  follows:  That  where  goods  are  left  with  a  warehouseman,  who 
gives  his  receipt  for  the  same,  the  sale  of  the  goods,  and  assignment  of  the 
warehouse  receipts,  and  delivery  of  them  to  the  purchaser,  is  a  delivery  of 
the  goods ;"  Eeldj  That  the  instruction  was  correct. 

Where  in  an  action  of  trespass  to  personal  property,  by  the  vendee,  against  a 
sheriff  and  certain  creditorB  of  the  vendor,  the  defendants,  for  the  purpose  of 
defeating  the  sale  under  which  the  plaintiff  claimed,  asked  A.,  a  witness  called 
by  them,  the  following  question :  "  While  B.  K.  (under  whom  the  plaintiff 
daimed,)  and  W.  were  in  possession  of  the  goods,  and  on  or  about  the  first  of 
January,  1854,  did  they  or  not,  agree  to  send  the  goods  over  the  river  to 
Sabula,  in  Iowa,  to  be  out  of  the  way  of  iheir  creditors,  or  the  creditors  of  B.  7" 
to  which  interrogatory,  the  plaintiff  objected,  and  the  court  sustained  the  ob- 
jection ;  and  where  it  did  not  appear  irom  the  record,  that  the  question  was 
objected  to  in  the  court  below,  on  the  ground  that  it  was  leading  in  its  char- 
acter, though  that  objection  was  urged  in  the  appellate  court ;  Held,  1.  That 
the  court  erred  in  sustaining  the  objection  to  the  interrogatory ;  2.  That  the 
objection  that  it  was  leading,  was  not  valid,  unless  made  at  the  time  the  ques- 
tion was  propounded. 


I 
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Appeal  Jrom  the  Jackson  District  Court, 

On  the  17th  of  January,  1854,  the  defendant  Foley,  as 
sheriff  of  Jackson  county,  attached  certain  goods,  wares,  and 
merchandise,  by  virtue  of  several  writs  of  attachment,  in  fe- 
Tor  of  his  co-defendants,  and  against  one  Beyd.  Judgments 
were  afterwards  rendered  in  favor  of  the  attaching  creditors, 
and  the  property  so  attached,  sold  under  execution  to  satisfy 
8fud  debts.  The  plaintiff  thereupon  brought  his  action  of 
trespass  against  the  sheriff  and  the  said  creditors,  for  the 
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value  of  the  goods,  claiming  that  at  the  time  of  the  levy  of 
said  attachments,  they  belonged  to  him,  as  the  vendee  of  one 
Marsh.  The  defendants  all  answer,  admitting  the  sale  under 
the  executions,  and  denying  that  said  goods  were  the  prop- 
erty of  plaintiff,  but  averring  that  they  belonged  to  said 
Boyd.  During  the  trial,  certain  testimony  was  rejected,  and 
instructions  given,  as  will  sufficiently  appear  fl'om  the  opin- 
ion of  the  court,  to  which  defendants  excepted.  Verdict  for 
plaintiff  in  the  sum  of  seven  thousand  eight  hundred  and* 
eighty-three  83-100  dollars.  Motion  for  a  new  trial  over- 
ruled.   Judgment  on  the  verdict,  and  defendants  appeal. 

J.  B,  Booth,  and  Clark  <k  Bissell,  for  the  appellants,  con- 
tended : 

1.  The  court  erred  in  rejecting  the  testimony  of  Mrs.  Boyd. 
She  had  no  such  interest  in  the  question  as  to  render  her  in- 
competent Stewart  V.  Kip,  5  Johns.  256 ;  Falls  Jk  Smith  v. 
Belknap,  1  lb.  490;  Bakery.  Arnold,  1  Caines,  274;  Walton 
V.  Shelley,  1  Term,  800 ;  8  Kinney,  148  ;  Carter  v.  Pearce^ 
1  Term,  168 ;  McLeod  v.  Johnson,  4  Johns.  126 ;  18  Pick. 
108 ;  6  Eng.  Com.  Law,  467 ;  Cutter  v.  Copeland,  18  Maine, 
127;  Sawyer  v.  FeJton,  1  Kawle,  141  ;  Jommer  v.  Sommer^ 
1  Watts,  808 ;  8  Wend.  490 ;  1  Phil.  Ev.  84, 119  ;  8  lb.  77. 
A  mere  interest  does  not  disqualify.  There  is  a  manifest  dis- 
tinction between  a  mere  and  a  direct  interest.  8  Phil.  Ev. 
(8d  ed.)  86,  note  82 ;  8  Johns.  Cases,  88.  She  came  to  sup- 
port no  right  of  her  own.  8  Phil.  Ev.  88,  40,  42  ;  2  Starkie 
on  Evidence,  401,  note  1 ;  1  Greenleafs  Evidence,  (6th  ed.) 
§§  841,  890.  Iler  interest,  if  any,  was  a  balanced  interest. 
Greenl.  Ev.  420 ;  2  Phil.  Ev.  126,  note  117.  The  interest 
must  be  in  the  result  of  the  cause.  1  Greenleaf's  Evidence, 
§  886. 

2.  The  court  erred  in  overruling  the  question  to  Atherton. 
If  answered  affirmatively,  it  contradicted  Marsh,  and  defend- 
ants had  a  right  to  prove  the  acts  and  declarations  of  Boyd 
and  Marsh,  while  in  possession  of  the  goods,  as  evidence  of 
fraud.    Jackson  v.  Mather,  7  Cowen,  301. 

8.  The  court  erred  in  giving  the  jury  the  first  and  second 
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instructioBS.  The  second  is  in  conflict  with  the  decision  of 
this  court,  in  the  case  of  Merchants  and  Meckanics^  Bank  oj 
Chicago  v.  Hewitt^  8  Iowa,  98,  and  was  calculated  to  mislead 
the  jury.  Code,  §  1198 ;  8  McLean,  551 ;  18  Mis.  281 ; 
6  Barbour  S.  C,  79 ;  2  Kent's  Com.  (8th  ed.)  676 ;  Welsh  v. 
Hoyden^  1  Pennsylvania,  67 ;  Sturievani  y.  Ballard^  9  Johns. 
888 ;  4  Scam.  296. 

•  Wm.  JS.  Leffingwdlj  and  Smiih,  McKinhy  <b  Poor,  for  the 
appellee. 

The  principal  error  assigned  by  the  appellants,  is  the  re- 
jection of  Mrs.  Sarah  Boyd,  (the  widow  of  Thomas  A.  B. 
Boyd,)  as  a  witness.  In  order  to  ascertain  whether  she  was 
a  competent  witness,  it  is  necessary  that  the  true  position  of 
Boyd,  her  husband,  and  of  herself,  in  relation  to  the  case,  be 
understood.  The  history  of  this  case  is  simply  this :  Boyd 
was  largely  indebted  to  the  appellants,  who  commenced  suit 
by  attachment,  on  the  17th  day  of  January,  1854,  iind  levied 
upon  the  goods  in  controversy.  Boyd  had  been  engaged  in 
the  mercantile  business,  and  Boyd,  Marsh  and  Wright,  had 
been  engaged  in  the  produce  business.  The  firm  of  Boyd, 
Marsh  &  Wright,  were  large  indebted  to  the  firm  of  Ring  & 
Smith,  of  Chicago,  for  cash  advances,  to  enable  them  to  pur- 
chase  produce.  Ring  &  Smith,  being  dissatisfied  with  the 
firm,  but  friendly  to  Marsh,  agreed  with  Marsh,  upon  his  be- 
coming  responsible  to  them  to  pay  their  claims  at  a  given 
day,  to  give  Marsh  an  extension  of  time,  and  to  look  to  him 
individually  for  their  claims.  In  order  to  meet  this  denoiand, 
Boyd  sold  the  goods  to  Marsh,  and  Marsh,  on  the  20th  of 
December,  1858,  finding  a  purchaser  in  Adams,  (the  plain- 
tiff,) sold  the  goods  to  him  at  ten  per  cent,  less  than  New 
Yoric  cost,  amounting  to  about  seven  thousand  dollars,  of 
which  sum  four  thousand  dollars  was  paid  by  a  draft,  drawn 
by  plaintiff  on  H.  P.  Adams,  in  New  York,  with  the  under- 
standing that  the  goods  should  be  invoiced,  boxed  and  stored 
in  Sabula,  and  that  the  draft  and  warehouse  receipt,  should 
be  deposited  with  Ring  &  Smith,  in  Chicago,  and  upon  the 
acceptance  of  the  draft  by  H.  P.  Adams,  the  warehouse  re- 
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ceipts  should  be  held  by  Ring  &  Smith,  for  the  plaintiff, 
and  the  sale  should  be  consummated.  Upon  the  4th  day  of 
January,  1854,  the  draft  was  accepted  and  paid,  and  the 
amount  of  $4,000  placed  to  the  credit  of  Marsh,  by  Ring  & 
Smith ;  the  warehouse  receipts  were  all  then  delivered  to 
Ring  &  Smith,  for  Adams,  the  last  being  delivered  on  the 
10th  of  January,  1854,  seven  days  before  the  attachments 
wejfe  levied ;  and  the  balance  of  the  purchase  money  for 
the  goods,  was  paid  by  Adams  to  Marsh,  in  the  month  of 
March  following.  The  goods  were  taken  upon  attachments 
against  Boyd,  on  the  17th  of  January,  1854,  and  were  after- 
wards sold  upon  judgments  against  him.  This  action,  then, 
is  brought  against  the  sheriff  and  Boyd's  judgment  creditors, 
to  recover  the  value  of  the  goods.  Mrs.  Boyd,  who  is  intro- 
duced for  the  purpose  of  proving  upon  her  husband,  a  fraud, 
is  rejected  as  incompetent,  and  we  think  properly,  for  vari- 
ous reasons. 

The  wife  will  not  be  permitted  to  impeach,  or  in  any  way 
criminate  the  husband,  except  it  be  for  injuries  to  her  per- 
son. Section  2S91  Code ;  Peake's  Evidence,  174,  marginal ; 
Cbm.  V.  Eastland,  1  Mass.  15  ;  Beveridge  v.  Winter,  1  Car.  & 
P.  364 ;  Tedly  v.  Welksby,  8  lb.  558 ;  Carn^ll  v.  Twem- 
low,  1  Price,  81 ;  Batihews  v.  Oalindo,  4  Bingham,  610.  If 
Boyd  himself  was  incompetent,  so  is  his  wife.  1  GreenleaPs 
Evidence,  §  341 ;  Oriffm  v.  Brown,  2  Pick.  80 ;  Fitch  v. 
Hill,  11  Mass.  286.  In  all  cases  where  the  husband  or  wife 
are  interested  in  the  event  of  the  proceedings,  the  principle 
of  the  rule  for  the  exclusion  of  their  testimony,  is  carried  to 
its  fullest  extent,  1  Phillipps'  Evidence,  70 ;  Davis  v.  Din" 
woodie,  4  T.  R.  678.  And  the  objection  to  their  competency, 
is  not  removed  by  a  dissolution  of  the  marriage  relation.  1 
Phillipps'  Evidence,  75  ;  Averson  v.  Kinnard,  6  East,  192 ; 
Docker  v.  Hauler,  1  Ry.  &  Mo.  198 ;  Ewes  v.  Hunter,  4  Gill- 
man,  21 ;  /Stem  v.  Boorman,  13  Peters,  209.  Boyd  himself 
would  have  been  incompetent,  for  by  testifying,  his  interest 
would  cause  him  to  establish  the  title  to  the  goods  in  him- 
self, and  thereby  discharge  the  appellants'  claims  against  him. 
See  8  Ck>w.  &  Hill's  Notes,  225.    The  case  of  Bland  y.  Ans- 
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lej/j  2  New  Bep.  831.  is  precisely  in  point.  In  that  case, 
the  question  was,  whether  the  sheriff  had  lawfully  seized  the 
goods  of  A.,  under  an  execution  against  B.,  and  B.  was  held  to 
l}e  an  incompetent  witness  to  disprove  A.  's  title  to  the  goods ; 
for,  said  the  court :  *'  The  effect  of  his  testimony,  would  be 
to  pay  his  own  debt  with  the  goods  which  had  been  seized." 
See  sdso,  NaUian  y.  Buckland,  2  B.  Mon.  153 ;  Favor  y.  Mar- 
leiij  1  Gillman,  385.  Boyd  would  also  have  been  incompe- 
tent to  prove  that  the  transaction  between  himself  and  Marsh, 
was  a  fraud. 

Mi».  Boyd  was  also  incompetent,  upon  the  ground  of  in- 
terest She  was  directly  interested  in  the  result  of  the  suit. 
By  disproving  the  plaintiff's  title  to  the  goods,  and  establish- 
ing title  in  her  husband,  she  would  by  her  testimony,  appro- 
priate the  goods  to  the  discharge  of  her  husband's  debts,  to 
that  amount,  and  thereby  receive  her  additional  distributiye 
share  of  his  estate,  to  that  amount.  It  is,  however,  con- 
tended, that  she  was  competent,  for  the  reason  that  her  interest 
WBBbafanced.  The  interest  of  the  proposed  witnesses  in  Bland 
y.  Aiislet/j  and  in  Favor  v.  Marleg,  were  as  nicely  balanced  as 
in  this  case,  yet  the  court  held  them  to  be  incompetent.  In 
this  case,  the  interest  of  the  witness  is  attempted  to  be  bal- 
anced in  a  peculiar  manner.  It  is  said  that  Boyd  was  liable 
to  Adams  upon  an  implied  warranty  of  title,  and  that  Boyd's 
wife  is  competent  to  show  the  sale  to  be  fraudulent  There- 
fore, her  interest  is  a  balanced  interest  If  the  sale  was  fraud- 
ulent^ as  is  contended,  could  Adams,  in  a  court  of  law  or 
equity,  claim  anything  of  Boyd,  his  confederate  in  the  fraud? 
Most  assuredly  not ;  the  fraud  vitiates  everything.  Then  the 
design  and  tendency  of  Mrs.  Boyd's  testimony,  would  be 
aonply  this,  to  establish  the  title  of  the  goods  in  her  husband, 
and  thereby  discharge  $7,000  of  his  debts ;  and  at  the  same 
time,  protect  his  estate  from  a  recourse  by  Adams  on  his  exec- 
utors, for  the  money  paid  by  him  for  the  goods,  by  reason 
of  her  husband's  and  Adams'  fraud.  The  interest  of  the  wit- 
ness is  clearly  in  favor  of  the  party  calling  her,  and  in  no 
other,  and  she  is  incompetent  for  them. 

The  exception  taken  by  the  appellants,  in  relation  to  the 
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charge  of  the  court,  "  that  the  delivery  of  the  warehouse  re- 
ceipts, was  a  delivery  of  the  goods,"  is  untenable.  See  Shind* 
Jer  V.  Houston,  1  Conn.  261 ;  2  Kent  Com.  499,  603. 

The  payment  of  the  $4,000  draft,  takes  the  case  out  of  the 
statute  of  frauds,  and  upon  this  proof,  and  the  delivery  of 
the  warehouse  receipts,  Adams  can  hold  the  goods  against 
the  world.    Morton  v.  Thibbits,  16  Ad.  &  El.  (N.  S.)  428. 

Wright,  C.  J. — It  is  first  claimed,  that  the  court  erred 
in  excluding  the  testimony  of  Mrs.  Boyd,  the  widow  of  the 
attachment  defendant,  when  offered  by  the  appellants.    To 
fully  understand  the  question  here  presented,  a  brief  refer- 
ence to  the  testimony  and  position  of  the  parties,  becomes 
necessary.    The  defendants  insist  that  the  sale  from  Marsh 
to  plaintiff,  was  not,  at  the  time  of  the  attachment  of  the 
goods,  so  complete,  as  against  them,  as  to  pass  the  title ;  but 
that  if  it  was,  it  was  fraudulent  and  made  to  hinder  and 
delay  the  creditors  of  said  Boyd.    It  seems  that  Boyd,  Marsh 
and  Wright,  had  been  in  partnership  as  merchants ;  and  the 
plaintiff  claims,  that  prior  lo  the  sale  to  him,  Marsh  had  pur- 
chased the  interest  of  the  other  parties  in  said  goods.     On 
the  other  hand,  defendants  insist  that  there  was  no  sale  to 
Marsb,  or  if  any,  that  it  was  fraudulent,  and  that  in  truth  and 
in  fact,  there  was  a  combination  between  plaintiff,  Boyd  and 
Marsh,  to  defraud  the  creditors  of  Boyd ;  and  that  the  sale 
to  plaintiff  was  made  with  that  object  and  purpose.     After 
the  attachments  were  levied,  and  before  the  trial  of  this  case, 
Boyd  died,  and  as  shown  by  the  bill  of  exceptions,  his  widow 
was  offered  as  a  witness,  by  defendants.    It  was  not  sought 
to  elicit  from  her,  any  conversation  between  her  and  her  late 
husband,  or  any  communication  he  may  have  made  to  her 
on  the  subject  of  said  sale,  but  to  prove  circumstances  within 
her  knowledge,  which  might  lend  to  show,  that  the  sale  to 
plaintiff  was  fraudulent,  and  made  to  hinder  and  delay  the 
creditors  of  her  late  husband,  as  also  the  creditors  of  the  firm. 
Being  objected  to  by  plaintiff,  on  the  ground  of  interest^  the 
witness  was  not  allowed  to  testify  to  these  matters,  and  de- 
fendants excepted.     . 

Was  the  witness  competent  ?    Whether  Boyd,  if  Uvingi 
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would  be  a  competent  witness,  is  a  question  upon  which  the 
authorities  are  by  no  means  agreed.  It  is  believed,  that  it 
has  never  been  determined  in  this  state.  Treating  it  as  a 
new  question,  therefore,  in  this  court,  which  rule  shall  we 
adopt  ?  We  answer,  that  while  we  have  some  hesitation, 
yet  upon  the  whole,  we  incline  to  the  opinion  that  he  would 
be  competent,  and  shall  so  bold.  His  yiterest,  we  regard 
as  a  balanced  one — ^hia  liability  equal,  whatever  the  result  of 
the  suit.  This  is  the  ground  tnkcn  by  those  authorities 
which  hold  the  vendor  to  be  a  competent  witness  for  an  exe- 
cution plaintiff;  and  it  recommends  itself  to  us,  as  being 
quite  as  just  and  reasonable  as  the  contrary  rule.  And  aside 
from  the  influence  of  adjudicated  cases,  two  considerations 
have  had  weight  with  us,  in  arriving  at  this  conclusion.  The 
first  is,  the  rule  recognized  in  Gutter  v.  Fanning^  2  Iowa,  580, 
that  courts  will  let  in  truth,  whenever  precedent  will  admit 
it,  by  holding  objections  to  apply  to  the  credit,  rather  than 
the  competency  of  a  witness.  To  give  this  rule  a  liberal  in- 
stead of  a  restricted  operation,  is  the  tendency  of  all  the  more 
recent  legislation  and  decisions  in  the  several  states.  In  the 
second  place,  while  it  is  said  in  trials  of  this  character,  in- 
volving questions  of  fraud,  that  the  interest  of  the  vendor  is 
with  the  creditor,  and  against  the  claimant,  the  experience 
of  every  lawyer  will  sustain  the  assertion,  that  in  nine  cases 
out  of  ten,  the  feelings — the  strongest  bias,  if  not  the  inte- 
rest—of the  witness,  is  with  the  vendee  or  claimant,  and  his 
whole  effort  is  to  defeat  his  creditor.  We,  therefore,  con- 
clude that  Boyd,  if  living,  would  be  a  competent  witness ; 
and  as  a  consequence,  that  his  wife  should  have  been  ad- 
mitted when  offered  by  the  defendants.  It  is  not  improba- 
ble that  she  would  be  competent,  though  he  might  have 
been  incompetent.  But  without  determining  this,  it  is  suffi- 
cient to  say,  that  if  he  would  be  competent,  she  would  most 
certainly  be. 

The  counsel  for  appellee  insist,  that  the  testimony  was 
properly  excluded  for  other  reasons.  Without  referring  to 
them,  however,  it  is  sufficient  to  say,  that  the  only  objection 
made  and  determined  in  the  court  below,  was  that  the  vnfyiess 
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tvds  interested,  and  beyond  this,  in  Btrictness,  we  should  not 
go.  The  better  practice,  we  think,  is  for  this  conrt,  in  the  ad* 
judication  of  causes,  to  confine  itself  to  the  disposition  of 
those  questioDS  which  were  heard  and  determined  in  the 
oourt  below.  Cases  may  arise  where  a  departure  &om  this 
rule,  will  become  necessary.  This,  in  our  opinion,  is  not 
one  of  them,  and  as  to  such  other  objections,  therefore,  we 
intimate  no  opinion. 

The  next  assignment  of  error  relates  to  certain  instructionBi 
given  as  asked  by  the  plaintiff  It  seems  that  the  goods  at 
the  time  of  the  sdleged  sale,  were  in  Savannah,  Illinois,  but 
were  afterwards  removed  to  Sabula^  Iowa,  and  deposited  in 
the  name  of  Marsh,  with  certain  warehousemen.  For  the 
goods  thus  deposited,  the  usual  warehouse  receipts  were 
taken,  the  first  bearing  date  January  8d,  and  the  last  Janu- 
ary 9th,  1854.  In  part  payment  for  the  goods,  as  the  testi* 
mony  tends  to  show,  plaintiff  drew  on  one  H.  P.  Adams,  of 
New  York,  for  four  thousand  dollars ;  and  it  was  agreed, 
that  the  goods  were  to  be  depasited  in  these  warehouses,  in 
the  name  of  Marsh,  until  said  draft  was  duly  accepted.  Marsh 
and  the  pl^ntiff,  after  the  sale,  went  to  Chicago,  and  there 
deposited  the  warehouse  receipts  with  Ring  &  Smith,  in- 
dorsed in  blank  by  Marsh,  with  the  agreement  that  they 
were  to  be  delivered  to  plaintiff,  or  held  by  them  for  his  use, 
whenever  they  were  advised  of  the  acceptance  of  said  draft 
by  H.  P.  Adams,  of  New  York.  Marsh  was  owing  Ring  & 
Smith,  and  upon  the  acceptance  of  said  draft,  they  were  to 
credit  him  with  the  amount.  It  is  fairly  inferable  from  the 
testimony,  either  that  this  draft  was  accepted,  and  notiee 
thereof  given  to  Ring  &  Smith,  prior  to  the  levy,  or  that  they, 
prior  to  that  time,  gave  Marsh  credit  for  the  amount  thereof 
upon  their  books.  Under  this  testimony,  the  court  in- 
structed the  jury :  "  First,  That  the  assignment  of  a  ware- 
house receipt  in  blank,  is,  in  law,  presumed  to  have  been 
made  and  delivered  to  the  holder  of  the  same,  on  the  day 
when  the  original  receipt  was  executed,  and  this  presump- 
tion must  be  rebutted  by  positive  testimony.  Second.  Thiii 
where  goods  are  left  with  a  warehouseman,  who  givea  his 
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receipt  for  the  same,  the  sale  of  the  goods,  and  the  assign* 
ment  of  the  warehouse  receipts,  and  delivery  of  them  to  the 
purchaser,  is  a  deliyery  of  the  goods."  Inasmuch,  as  the  tes- 
timony sufficiently  shows  when,  in  fact,  the  warehouse  re- 
ceipts were  assigned,  and  that  such  assignments  and  delivery 
were  prior  to  the  levy  of  the  attachments,  it  is  unnecessary 
to  consider  whether  the  first  instruction,  as  an  abstract  propo- 
sition^ is  or  is  not  correct.  To  ascertain  the  time  of  the  trans- 
fer, the  jury  had  sufficient  evidence,  without  resorting  to  the 
legal  presumption  that  they  were  assigned  on  the  day  of 
iheir  date.  And  should  we  even  conclude,  that  the  instruc- 
tion was  erroneous,  the  case  would  not,  for  that  reason,  be  re- 
versed, for  it  would  be,  at  most,  but  an  error  without  pre- 
judice to  the  party  complaining.  Hayden  v.  Plummer,  2 
Hill,  205 ;  Atkinson  v.  Lesier^  1  Scam.  407 ;  U.  S.  v.  Wright^ 
1  McLean,  509 ;  MeU  v.  Poe,  2  How.  457. 

The  appellants  insist,  that  the  second  instruction  is  in  con- 
flict with  the  ruling  of  this  court,  in  the  case  of  The  JHer- 
chants  and  Mechanics^  Bank  of  Chicago  v.  Hewitt^  8  Iowa,  93. 
That  was  a  suit  by  the  assignee  of  a  warehouse  receipt  in  his 
own  name,  against  the  maker,  to  recover  the  value  of  certain 
com  therein  named.  The  defendant  plead  as  a  set-ofi^  a 
daim  against  the  original  holder  of  the  receipt,  as  well  as 
some  other  defences.  The  question  was,  whether  such  a  re- 
ceipt was  negotiable,  so  as  to  deprive  the  maker  thereof  of 
any  legal  or  equitable  defence,  against  the  assignee,  which 
he  would  have  had,  if  the  suit  had  been  brought  by  the  as- 
ffigDor  or  original  holder.  And  did  the  question  in  this  case, 
arise  between  the  plaintiff  or  the  assignee  of  these  receipts 
and  the  warehouseman,  that  case  would  be  applicable.  In 
that  case  it  was  held,  that  such  a  receipt  might  be  assigned, 
8D  38  to  authorize  the  assignee  to  sue  in  his  own  name,  but 
that  the  assignee  took  the  same,  subject  to  all  the  equities 
existing  between  the  maker  and  assignor,  before  notice  to 
the  maker  of  the  assignment.  Here  the  question,  however, 
is  whether  the  assignment  and  delivery  of  the  receipts,  aad 
thr  goods  thrrrin  nnnifiiii  is  a  sufficient  delivery  of  the  goods, 
as  agsdnst  creditors,  there  being  no  notice  prior  to  said  levy, 
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of  such  assignment,  cith  t  to  the  warehousemen  or  the  credi- 
tors. Appellants  rely  upon  Gibson  v.  Stevens^  8  McLean, 
651.  Th3  opinion  of  Judge  McLean,  in  that  case,  recognizes 
a  different  rule  from  that  laid  down  by  the  District  Court  in 
thi:^.  That  was  taken,  however,  to  the  Supreme  Court  of 
the  United  States,  and  reversed,  and  this  second  instruction 
accords  with  the  unanimous  opinion  of  that  tribunal.  8  How- 
aiii,  384.  See  also  Conard  v.  The  Atlantic  Insurance  Ch.,  1 
Peters,  445;  2  Kent,  500;  Wilkes  <t  Fontaine  v.  Ferris^  6 
Johns.  835 ;  Story  on  Sales,  §  811 ;  Gardner  v.  Hbwland^  2 
Pick.  599. 

The  third  eYror  assigned,  relates  to  the  refusal  of  the  court, 
to  allow  defendants  to  propound  the  following  questions  to 
Atherton :  **  While  Boyd,  Marsh  &  Wright,  were  in  posses- 
sion of  the  goods,  and  on  or  about  the  1st  of  January,  1864, 
did  they  or  not  agree  to  send  the  goods  in  question,  over  the 
river  to  Sabula,  in  Iowa,  to  be  out  of  the  way  of  their  credi- 
tors, or  the  creditors  of  Boyd  ?"  The  plaintiff  insists,  that 
the 'interrogatory  was  leading,  and  for  that  reason,  was  cor- 
rectly held  to  be  improper  by  the  court  below.  It  does  not 
appear,  however,  that  any  such  objection  was  made  in  the 
court  below,  and  we  are  unwilling  to  allow  such  an  objec- 
tion to  be  valid,  unless  it  was  made  at  the  time  the  question 
was  asked,  and  an  opportunity  given  to  the  party  putting 
the  question,  to  propound  it  in  the  proper  form.  The  ob- 
jection is,  at  most,  but  a  technical  one,  and  when  made,  is  so 
easily  obviated,  that  it  cannot  avail  in  this  court,  unless  it 
appears  to  have  been  made  in  the  court  below.  The  ques- 
tion is,  then,  whether  the  testimony  sought  to  be  elicited  was 
proper.  For  the  purpose  of  proving  fraud  in  the  alleged  sale 
by  Marsh  to  plaintiff,  the  testimony  was,  of  course,  improper, 
unless  it  was  shown  that  plaintiff  had  knowledge  of  such 
agreement,  and  of  the  purpose  of  the  partners  in  thus  send- 
ing the  goods  into  Iowa.  A  fraudulent  intention  on  the  part 
of  these  partners,  or  on  the  part  of  Marsh,  (of  whom  plaintiff 
claims  to  have  purchased,)  would  not  make  the  sale  void, 
unless  it  was  further  shown  that  plaintiff  participated  in  suck 
firaud. 
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For  Other  purpos3s,  however,  we  think  the  testimony  was 
proper.  It  is  evident  from  all  the  testimony,  that  it  was 
claimed  on  the  one  hand,  that  the  partnership  of  Boyd, 
Marsh  &  Wright,  was  dissolved  long  before  the  sale  to  plain- 
tiff, and  that  at  the  time  of  the  sale.  Marsh  owned  the  entire 
stock;  while  on  the  other  hand,  it  is  insisted  that  Marsh  was 
natj  at  the  time,  the  sole  owner.  The  plaintiff  al>^o  insists 
that  these  goods  were  sent  over  the  river  after  he  had  bought 
from  Marsh,  to  be  deposited  in  certain  warehouses,  until  the 
draft  was  accepted,  as  heretofore  stated.  Now,  if  it  could 
be  shown,  that  after  the  alleged  dissolution  of  this  partner- 
ship, and  after  the  alleged  sale  to  plaintiff,  th^  three  partners 
were  together,  and  treated  these  goods  as  their  own,  it  would 
certainly  tend  to  rebut  the  idea  that  they  had  previously 
dissolved,  or  that  Marsh  alone  owned,  or  had  a  right  to  sell 
the  goods.  So,  al&o,  if  the  goods  were  sent  into  this  state 
under  this  agreement,  it  would  certainly  tend  to  negative  the 
claim  that  they  were  forwarded  as  Marsh's,  under  the  arrange- 
ment set  up  by  plaintiff.  .  We,  therefore,  think  this  question 
should  have  been  allowed  to  be  put  and  answered.  How  &r 
the  answer  to  it,  if  in  the  affirmative,  might  tend  to  satisfy 
the  jury  that  the  goods  were  not  the  property  of  the  plaintiff^ 
it  is  not  for  us  to  inquire.  It  is  sufficient  to  say,  that  if  an- 
swered in  the  affirmative,  it  would  tend  to  show  that  the 
partnership  still  continued,  and  that  the  goods  were  sent 
over  the  river,  and  left  with  the  warehousemen,  for  a  pur- 
pose other  and  different  from  that  relied  upon  by  plaintiff 

Judgment  reversed. 


J 
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Hunt  v.  Collins. 

An  amendment  of  a  petition,  showing  the  character  in  which  the  plaintiff  suee, 
but  not  changing  the  plaintiff,  is  pennissible. 

After  the  filing  of  a  plea  in  abatement,  alleging  that  the  plamtiff  held  the  oaape 
of  action  in  a  representative  capacity,  and  not  in  his  own  right,  and  after  a 
finding  for  the  defendant  on  such  plea  in  abatement,  and  before  judgment  is 
rendered  on  the  finding,  the  plaintiff  may  amend  his  petition,  so  as  to  show 
tho  representative  capacity  in  which  he  sues^  upon  such  terms  as  the  conit 
may  impose. 

The  allegations  in  a  petition  whidi  are  intended  as  a  basis  for  a  writ  of  attach- 
ment, do  not  touch  the  cause  or  right  of  action ;  and  if  insufficient,  cannot  be 
reached  by  demurrer. 

Where  the  allegations  in  a  petition  for  an  attachment,  are  insufficient^  or  where 
they  are  improperly  alleged,  they  are  to  be  reached  by  a  motion  directed  at 
the  writ  of  attachment 

Where  an  action  was  brought  on  three  promissory  notes,  and  a  book  account, 
to  which  the  defendant  answered,  alleging  that  he  did  not  owe  the  account; 
that  tlio  promissory  notes  were  signed  by  him  as  accommodation  notes  onl^, 
for  tbe  benefit  of  8t  M.,  who  was  the  real  debtor,  and  who  put  them  in  cir- 
culation ;  that  the  larger  of  said  notes  was  afterwards  taken  up  and  paid  by 
St.  M. ;  that  the  other  two  notes  came  into  tho  hands  of  T.  and  H.,  who  ob- 
tained payment  of  them,  by  suit,  judgment,  and  execution ;  and  that  the  plain- 
tiff did  not  hold  the  notes  in  his  own  right,  but  as  assignee  of  St.  M.,  for  the 
benefit  of  his  creditors ;  to  which  the  plaintiff  replied,  denying  that  the  notes 
were  given  for  the  accommodation  of  St.  M.,  and  that  he  was  the  real  debtor; 
dcnyhig  that  the  two  notes  were  paid  by  suit,  &c. ;  and  averring  that  no  suit 
was  ever  commenced  or  judgment  recovered  against  the  defendant,  prior  to 
the  Commencement  of  this  suit ;  and  where  it  appeared  that  the  plamtiO^  SC 
M.  and  T.  &  H.  rasided  in  St.  Louis ;  that  St.  M.  had  indorsed  the  two  notes 
to  T.  &  U.,  who  commenced  an  action  against  the  present  defendant^  aa 
maker,  and  St  M.  as  indorser ;  that  no  service  was  had  upon  C,  who  was 
then  residing  at  Dubuque ;  that  T.  ft  H.  discontinued  the  action  as  against 
C ,  and  took  judgment  against  St.  M. ;  and  that  execution  issued  on  this  judge- 
ment, which  was  returned  satisfied ;  and  where  C.  offered  in  evidence  the 
transcript  of  the  judgment  against  St.  M.,  which  was  objected  to,  and  the  ob- 
jection sustained ;  Held^  That  the  judgment  against  St  M.,  constituted  no 
defence  for  C,  and  was  properly  ruled  from  the  jury. 

Where  in  an  action  on  three  promissory  notes,  the  defendant  pleaded  that  the 
plaintiff  held  the  notes  as  assignee  of  St  M.,  for  the  benefit  of  his  creditors^ 
and  that  the  notes  were  accommodation  notes  for  the  benefit  of  St.  "hL ;  and 
whore  the  defendant  gave  the  plaintiff  notice  to  produce  the  original  assign- 
ment from  St  M.,  which  not  being  produced,  the  defendant  claimed  that  sudi 
refhsal  raised  the  presumption  that  the  assignment  contamed  something  thai 
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would  defeat  the  pbintiff's  right  to  reoover,  whidi  view  of  the  law,  the  ooori. 
oremiled ;  Bleld^  That  the  neglect  or  reftisal  of  the  plaintiff  to  produce  the 
original  assignment,  only  had  the  effect  to  admit  secondary  proof;  and  that 
lliere  was  no  error  in  the  ruling  of  the  court 

Appeal  from  the  Dvbuque  District  Court. 

The  plaintiff  sued  on  two  promissory  notes  of  five  htm- 
died  dollars  each,  and  one  of  nine  hundred  and  lorty  two 
dollars,  payable  to  Edward  St.  Michael,  or  order,  and  upon 
an  open  account  for  merchandise  sold  to  defendant,  by  St. 
Michael,  all  which  demands  are  alleged  to  be  duly  assigned 
to  Hunt,  the  plaintiff.  The  defendant  contends,  that  Hunt 
cannoi  sue  on  these  demands  as  in  his  own  right,  for  that  he 
holds  them  only  as  the  assignee  of  St.  Michael,  for  the  bene- 
fit of  creditors.  And  then  he  pleads  that  he  does  not  owe 
the  account,  and  that  the  notes  are  (as  to  him)  accommoda- 
tion notes,  signed  at  the  request  of  St.  Michael,  who  is  the 
leal  debtor.  The  remaining  facts  will  appear  in  the  opinion 
of  the  court,  in  connection  with  the  questions  made.  Judg- 
ment was  rendered  for  the  plaintiff,  and  the  defendant  appeals. 

Smithy  McKinlay  A  Poor^  and  Wm.  Vandever^  for  the 
appellant 

The  general  rule  laid  down  in  1  Chitty  PL  1,  is  that  "  the 
action  should  be  brought  in  the  name  of  the  party  whose 
l^al  right  has  been  affected,  or  by  or  against  his  personal 
representative."  This  is  also  the  rule  of  the  Code,  §  1676. 
'^  In  actions  brought  by  or  against  particular  persons,  as  as* 
mgnees,  executors,  &c.,  the  special  character  in  which  they 
sue  should  be  stated  in  the  commencement,  though  it  would 
be  sufficient,  if  it  appeared  in  other  parts  of  the  declaration." 
1  Tidd's  Prac.  432 ;  1  ChUty's  Plead.  284 ;  1  Saund.  Plead. 
k  Ev.  418. 

A  cause  of  action  which  arises  subsequent  to  an  assignment, 
or  subsequent  to  a  decree  of  bankruptcy,  it  seems,  may  be 
prosecuted  by  the  assignee  in  his  own  right,  and  so  as  to 
oontracta  made  by  an  executot ;  but  where  the  cause  of  ac- 
tion arose  prior  to  the  assignment,  or  to  the  issuing  of  a  de- 
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cree  in  bankruptcy,  the  assignee  must  be  described  in  the 
declaration  in  his  representative  character.  Owen  on  Bank- 
ruptcy, 258 ;  Evans  v.  Mann^  Cowper's  Rep.  569.  In  the 
latter  case.  Lord  Mansfield  says :  "  On  consideration,  there 
Beems  to  be  this  distinction.  If  the  assignees  bring  an  ac- 
tion on  a  contract  made  by  the  bankrupt  before  his  bank- 
ruptcy, they  must  state  themselves  in  the  declaration  to  be 
assignees.''  In  the  case  at  bar,  the  cause  of  action  arose 
prior  to  the  assignment 

The  plaintiff  relies  upon  the  case  of  Roop  v.  Clark^  gucar- 
dian  of  SeetaUy  decided  by  the  Supreme  Court  of  Iowa,  at 
June  term,  1854.  That  is  not  a  parallel  case.  In  that  case, 
the  action  was  brought  in  the  name  of  Seeton,  an  insane 
person ;  and  the  court,  under  sections  1698  and  1699  of  the 
Code,  allowed  the  name  of  the  guardian  to  be  substituted 
and  the  suit  went  on  without  abatement.  There  was  no 
change  of  parties  in  interest.  The  same  legal  right  was  af- 
fected both  before  and  after  the  substitution.  But  in  the 
case  at  bar,  there  is  no  question  but  that  Hunt,  who  sues  in 
his  own  right,  should  only  occupy  a  representative  position. 
He  denies  lus  representative  character ;  we  have  proved  it, 
and  the  issue  being  found  against  him,  it  is  respectfully  sub- 
mitted that  the  suit  must  fail.  The  Supreme  Court  at  the 
same  term  that  they  decided  the  case  of  Hoop  v.  Clark,  just 
referred  to,  also  decided,  in  the  case  of  Taylor ,  adm\  ike.  v. 
Tlie  Stage  Company,  that  a  person  suing  in  a  representative 
capacity  cannot  blend  in  the  same  action,  matters  which  per- 
tain to  them  in  an  individual  capacity.  To  permit  Hunt  to 
bring  this  suit  in  his  own  right,  would  be  to  permit  such  a 
mixture  of  individual  rights  and  of  rights  in  a  representative 
capacity ;  although  such  might  not  be  the  case  in  the  pres- 
ent  suit.  To  permit  a  representative  to  sue  in  his  ovm  right, 
would  also  prevent  a  defendant  fix>m  pleading  any  proper 
matter  of  set-off  he  might  have  against  the  real  owner  of  the 
claim  sued  on. 

Burt  Jk  Barker,  for  the  appellee.     [No  brief  of  the  counsel 
for  the  appellee,  was  found  among  the  papers.] 
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Woodward,  J. — ^The  plaintiffs  petition  was  drawn  as  if  he 
claimed  to  recover  on  the  demand,  sued  in  his  own  right,  as 
he  is  not  alleged  to  be  an  assignee,  nor  as  claiming  in  any 
other  representative  character.  The  facts,  it  is  apparent, 
would  materially  affect  defendant's  right  of  defence  on  the 
notes.  But  no  question  is  made  as  to  the  manner  of  getting 
at  this.  The  defendant  pleaded  in  abatement  to  the  petition, 
that  plaintiff  had  no  right  to  recover  in  bis  own  name  alone, 
and  as  for  his  own  benefit,  but  that  he  held  in  a  representa- 
tive character,  aud  must  sue  as  such.  The  plaintiff  took  issue 
on  this  plea.  The  issue  was  found  for  the  defendant,  and 
then  before  judgment,  the  plaintiff  asked  leave  to  amend, 
which  was  granted ;  and  to  this  the  defendant  excepted.  The 
propriety  of  aUowing  this  amendment  at  that  stage  of  the 
suit,  is  the  first  question  for  our  determination.  In  the  case 
of  Bdb  V.  Preston^  as  garnishee^  8  Iowa,  825,  this  court  held, 
that  an  amendment  may  be  made  after  the  trial  of  an  issue, 
and  the  cause  has  been  taken  to  the  Supreme  Court  and  re- 
versed, and  sent  back  for  a  new  trial.  It  is  here  that  this 
militates  against  the  common  law  ideas,  but  it  is  within  the 
letter,  and  we  believe  within  the  spirit  too,  of  the  Code, 
§  1758.  Our  present  system  aims  to  get  at  the  essentials  of 
pleadings,  and  to  allow  amendments,  rather  than  send  a  party 
out  of  court,  subject,  of  course,  to  the  terms  which  may  be 
put  upon  bim,  which  terms  are  entirely  within  the  control  of 
the  court. 

A  party  asking  an  amendment  at  so  late  a  stage  as  in  the 
present  case,  would  naturally  expect  to  pay  the  whole  ex- 
pense caused  by  the  issue ;  and  what  is  the  substantial  dif- 
ference between  this  and  his  taking  a  nonsuit  and  commenc- 
ing again,  except  that  by  taking  an  amendment,  rather  than 
a  nonsuit,  time  is  spared,  and  an  action  or  a  cause  of  action 
is  sometimes  saved,  which  would  otherwise  be  lost,  as  by  a 
limitation,  or  by  other  cause ;  and  this  is  the  precise  effect 
which  we  understand  our  present  system  of  statute  law,  in 
relation  to  pleading,  to  aim  at.  It  is  to  save  the  rights  of 
persons,  and  not  to  have  them  sacrificed  to  the  mere  rules  of 
pleadings,  if  they  can  be  placed  in  a  correct  attitude,  the 
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party  himself  bearing  the  expense  of  setting  his  case  right 
It  is  not  intended  to  intimate  that  there  may  not  be  cases 
where  the  amendment  could  not  be  made  on  any  terms,  but 
these  remarks  apply  to  those  cases  which  come  within  the 
reach  of  amendments.  We  think,  that  an  amendment  show 
ing  the  character  in  which  the  plaintiff  soes,  but  not  chang<> 
ing  the  plaintLS)  is  admissible. 

The  plaintiff  having  amended,  so  as  to  show  his  trust  or 
representative  character,  the  defendant  demurred  to  the  peti* 
tion  as  amended,  on  the  ground  that  it  did  make  a  case  which 
warranted  the  issuance  of  the  writ  of  attachment  This  de- 
murrer then  goes  to  the  facts  forming  the  basis  for  the  attach* 
ment  These  are  not  demurrable,  for  they  do  not  touch  the 
cause,  or  right  of  action.  Our  attachment  law  seems  to  re- 
cognize the  praying  for  an  attachment^  either  by  separate 
petition  or  in  the  principal  petition ;  but,  in  the  latter  case, 
these  allegations  no  more  form  a  ground  for  demurrer  to  tiie 
action,  than  in  the  former.  In  either  case,  if  sufficient  be  not 
alleged,  or  if  it  be  badly  alleged^  it  is  reached  by  a  motion 
directed  at  the  attachment  The  demurrer  was  properly 
overruled. 

The  defendant  then  answered  the  amended  petition,  alleg- 
ing that  he  did  not  owe  the  account ;  that  the  promissory 
notes  were  signed  by  him  as  accommodation  notes  only,  for 
the  benefit  of  St  Michael,  who  was  the  real  debtor,  and  who 
put  them  in  circulation ;  that  the  larger  of  said  notes  for  $942, 
was  afterwards  taken  up  and  paid  by  St  Michael ;  that  the 
two  notes  for  five  hundred  dollars  each,  came  into  the  hands 
of  Thomas  &  Hudson,  who  obtained  payment  of  them  by 
said  judgment,  and  execution ;  and  that  the  plaintiff  did  not 
hold  these  demands  in  his  own  right,  but  as  assignee  of  St 
Michael,  for  the  benefit  of  his  creditors.  To  this  the  plaintiff 
replies,  denying  that  the  notes  were  given  for  the  accommo- 
dation of  St  Michael,  and  that  he  was  the  real  debtor.  HJe 
£ftrther  denies,  that  the  two  notes  of  five  hundred  dollars  were 
paid  by  suit,  &c.,  against  this  defendant,  (CoUins,)  and  he 
avers  that  no  suit  or  judgment,  was  ever  commenced  or  re- 
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coveted  upon  said  notes,  against  this  defendant,  prior  to  the 
commencement  of  this  action. 

Under  these  pleadings,  on  the  trial  the  defendant  offered 
in  evidence  the  transcript  of  a  judgment,  rendered  in  Mis- 
soori,  in  relation  to  which,  it  is  necessary  to  state  the  facts. 
The  plaintiff,  Hunt^  St.  Michael,  with  lliomafl  &  Iludson, 
resided  in  St.  Louis.  St.  Michael  had  indorsed  the  two  notes 
of  five  hundred  dollars,  to  Thomas  &  Hudson^  who  com- 
menced an  action  against  Collins  as  maker,  and  St.  Michael 
as  indorser.  No  service  on  Collins  was  procured,  he  residing 
in  Dubuque.  Those  plaintiff  discontinued  the  action  as 
against  him,  and  took  judgment  against  St.  Michael.  Exe 
cation  issued,  which  is  returned  satisfied.  On  the  trial  of 
this  action  in  Dubuque  county,  the  transcript  showing  the 
above  matters,  was  offered  in  evidence  by  Collins,  the  de- 
fendant. Being  objected  to  by  the  plaintiff.  Hunt,  the  court 
ruled  it  out  To  this  the  defendant  excepts.  It  was  impor- 
tant to  the  defendant,  that  it  should  appear  in  some  manner, 
either  by  his  own  pleading  or  by  the  plaintiff,  (and  might  it 
not  be  made  to  appear  in  either  way  ?)  that  the  plaintiff  held 
as  assignee,  and  not  in  his  own  right,  for  then  he  had  only 
the  rights  of  St.  Michael,  and  defendant  could  show  that  they 
were  accommodation  notes ;  but  for  what  does  he  wish  to  in- 
troduce the  transcript  of  the  judgment  from  Missouri  ?  It  is 
to  show  that  St  Michael  had  paid  the  notes.  And  of  what 
consequence  is  this  feet  to  the  defendant  ?  The  only  impor- 
tant issue  was,  whether  the  notes  were  signed  by  him  for  the 
accommodation  of  St  Michael.  If  they  were  accommodation 
notes,  then  neither  St  Michael,  nor  his  assignee.  Hunt,  could 
recover  against  Collins,  whether  the  former  had  paid  them 
or  not  It  was  immaterial  to  Collins,  whether  they  were 
paid  or  not,  and  whether  judgment  had  been  recovered  on 
them  against  St  Michael,  so  far  as  regards  the  relations  be- 
tween them,  the  maker  and  payee. 

On  the  other  hand,  if  they  were  not  acconmiodation  notes^ 
then  St  Michael  or  his  assignee,  have  a  right  to  recover  on 
them,  whether  paid  to  the  indorsees  of  the  latter  or  not  In 
other  words,  in  the  one  case  St  Michael  could  not  recover 
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of  Collins,  whether  the  former  had  paid  or  not,  and  in  the 
other,  he  could  recover  with  the  same  IndifTerence  in  respect 
to  his  paying.  The  same  train  of  thought  shows  that  the 
judgment  offered  in  evidence,  formed  no  defence  for  Collins. 
He  needed  only  to  show  that  the  notes  were  an  accommoda- 
tion transaction,  and  that  being  done,  there  was  an  end  of 
the  plaintiff's  case ;  and  failing  to  make  this  showing,  there 
was  equally  an  end  to  his  own  case,  so  far  aai  it  depended  on 
this  issue.  The  refusal  to  admit  the  transcript  was  not 
error. 

Another  error  is  assigned  on  the  following  circumstances. 
The  defendant  gave  notice  to  the  plaintiff  to  produce  the 
original  assignment  from  St.  Michael.  This  not  being  pro- 
duced on  the  trial,  the  defendant  insisted,  that  such  neglect 
or  refusal,  raised  the  presumption  that  the  assignment  con- 
tained something  which  would  defeat  the  plaintiff's  right  to 
recover,  which  point  the  court  ruled  against  him,  and  he  ex- 
cepted. We  are  not  prepared  to  say,  that  the  court  erred 
here.  It  is  very  probable  that  such  a  refusal  would,  under 
circumstances,  constitute  an  item  to  be  considered,  with 
others,  by  a  jury,  and  from  which  they  might  make  an  in- 
ference, but  we  are  not  aware  that  there  is  such  a  definite  and 
absolute  inference  of  law,  as  is  impliedly  claimed.  The  neg- 
lect to  produce,  opened  the  door  to  secondary  proof,  but  it  is 
apprehended,  that  this  was  all  the  effect  of  it  in  the  present 
case,  when  that  circumstance  stood  alone,  and  that  it  did  not 
of  itself  warrant  the  conclusion  demanded  by  the  defendant. 

The  foregoing  thoughts  cover  the  essence  of  the  cause. 
As  the  issues  formed,  embraced  the  question  of  the  accom- 
modation character  of  the  notes,  and  as  that  issue  was  found 
for  the  plaintiJS^  there  is  nothing  of  substance  left,  and  the 
judgment  of  the  District  Court  is  affirmed. 
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IS 


4      ^ 

the  fact  that  the  words  "  ten  per  cent,"  in  a  promissoiy  note,  are  written  in  i  85  S8S 

a  different  ink  from  the  body  of  the  instrument,  and  fh)m  the  signature  of  the 
maker,  does  not  cast  upon  the  note  such  suspicion,  that  the  plaintiff,  before 
be  can  offer  it  in  evidence,  is  bound  to  show  that  the  words  were  made  Xxf 
authority  of  the  maker,  or  before  the  execution  of  the  note. 
Whether  a  promissory  note  has  been  altered  or  not,  is  a  question  of  &ct  for  the 

jury,  and  not  for  the  court  "• 

By  demurring  to  the  evidence,  a  party  cannot  withdraw  a  question  of  fact  from 

the  jury,  and  submit  its  decision  to  the  court 
The  fiicts  must  be  first  ascertained  and  found,  and  admitted  on  the  record,  be- 
fore a  party  can  demur  to  the  evidence. 
By  demurring  to  the  evidence,  the  demurrant  admits  the  truth  of  the  facts  found, 
and  every  conclusion  in  favor  of  the  other  party,  which*  the  evidence  con- 
duces to  prove,  or  which  the  jury  might  have  inferred  from  it,  in  favor  of  his 
opponent. 
The  object  of  a  demurrer  to  evidence,  is  to  obtain  the  opinion  of  the  court  upon 

tile  sufflciency  of  the  evidence  in  law,  to  maintain  the  issue  in  fact 
An  offer  to  demur  to  evidence,  is  not  stridi  juris. 
U  ftiere  be  no  colorable  cause  of  demurrer  to  evidence,  the  court  should  not 

allow  it 
Before  joining  in  a  demurrer  to  evidence,  the  plaintiff  has  the  right  to  require 
an  admission  on  the  record,  of  the  truth  of  all  the  facts  that  the  evidence  of- 
fered by  him,  tended  to  prove,  or  that  the  juiy  might  infer  from  it  in  his 
ftivor. 
Without  such  an  admission  upon  the  record,  the  plaintiff  is  not  bound  to  join 

in  the  demurrer. 
And  if  the  plaintiff  does  join  in  a  demurrer  to  evidence,  without  such  an  ad- 
mission upon  the  record,  the  court  can  pronounce  no  judgment  on  the  de- 
murrer. 
Whore  in  a  proceeding  to  foreclose  a  mortgage,  the  petition  alleged,  that  M. 
sold  to  the  defendant,  certain  lands  for  $1,800,  and  to  secure  the  payment  of 
the  purchase  money,  and  ten  per  cent  interest,  defendant  mortgaged  the 
lands  back  to  M. ;  and  that  three  promissory  notes  were  given,  which  the 
mortgage  was  intended  to  describe,  one  of  which  had  been  assigned  to  pUun- 
tifl^  and  was  due  and  unpaid;  and  where  the  answer  of  the  defendant  ad- 
mitted the  purchase  of  the  land,  but  denied  that  the  notes  were  executed  to 
bear  ten  per  cent  interest ;  and  where,  after  oyer  of  the  note,  the  defendant 
denied  its  execution,  under  oath,  and  that  it  was  his  deed,  upon  which  issue 
was  taken  by  the  plaintiff;  and  a  jury  was  impanneled  to  try  the  issue  of 
lact ;  aud  where  the  words  **  ten  per  cent,"  in  the  note,  were  written  in 
pale  blue  ink,  while  the  body  of  the  note,  was  written  in  pale  black  ink,  and 
the  signature  of  the  maker  in  black  ink  of  a  different  color  from  that  of  the 
body  of  the  note,  but  there  was  no  erasure  or  interlineation  on  the  face  of  the 
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note ;  and  where  the  defendant  olq'ected  to  the  note  being  given  in  evidenoe^ 
and  the  court  thereupon  ruled,  after  an  inspection  of  the  note  and  mortgage^ 
that  there  was  sufficient  on  the  fiioe  of  the  note,  to  cast  a  doud  upon  il^ 
which  plaintiff  must  explain,  before  he  could  reoorer,  and  that  the  note  might 
be  given  in  evidence^  bj  oompljing  with  this  rule ;  and  where  the  note  and 
mortgage  were  then  given  in  evidence,  and  read  to  the  juiy,  and  the  defendr 
ant  rested  his  case,  without  any  attempt  to  oomplj  with  the  rule  laid  down 
by  the  court,  and  thereupon  the  defendant  demurred  to  the  evidence,  which 
demurrer  was  sustained,  because  the  ruling  of  the  court  had  not  been  com-* 
plied  with,  and  judgment  rendered  for  the  defendant ;  Hdd^  1.  That  there 
vnis  nothing  on  the  &ce  of  the  note,  requiring  explanation  by  the  plaintifl^  in 
order  to  maintain  his  action :  2.  That  the  demurrer  to  the  evidouce  admitted 
the  fact  in  issue,  that  the  note  was  the  deed  of  the  defendant,  and  mui^  be  so 
treated ;  and  3.  That  the  court  erred  in  sustaining  the  demurrer,  and  render- 
ing judgment  for  the  defendant 

Appeal  from  the  Jones  District  Court. 

Petition  to  foreclose  a  mortgage.  The  plaintiff  claims  as 
assignee  and  holder  of  a  note  given  by  defendant,  dated  Au- 
gast  29th,  1868,  payable  eighteen  months  after  date,  to  J.  H. 
Merritt,  or  bearer,  for  five  hundred  dollars,  with  ten^Ter  cent 
interest  from  date.  He  alleges,  that  Merritt  sold  to  defend* 
ant  certain  lands,  for  eighteen  hundred  dollars,  and  that  to 
secure  the  payment  of  the  purchase  money  and  ten  per  cent 
interest,  defendant  mortgaged  the  land  back  to  Merritt ;  and 
that  three  promissory  notes  were  given,  which  the  condition 
of  the  mortgage  was  intended  to  describe,  one  of  which  is 
the  note  sued  on,  which  had  been  assigned  to  plaintiff  and 
was  due  and  unpaid.  He  asks  judgment  for  the  note  and 
ten  per  cent,  interest,  and  a  decree  of  foreclosure  against  the 
mortgaged  premises,  to  satisfy  the  same.  The  note  and  mort- 
gage are  exhibited^  and  made  part  of  the  petition. 

The  answer  of  defendant,  admits  the  purchase  of  the  land, 
but  denies  that  the  notes  were  given,  bearing  ten  per  cent,  in- 
terest ;  and  having  prayed  oyer  of  the  note  sued  on,  and  the 
same  being  read  and  shown  to  him,  he  says  that  the  ''  same 
is  not  his  deed,  and  denies  the  execution  of  the  same,  and 
that  the  note  is  a  forgery."  The  answer  was  sworn  to.  The 
plaintiff's  replication  takes  issue  on  the  fact  of  the  note  being 
the  deed  of  the  defendant ;  and  a  jury  were  impaimeled  to 
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try  the  question  of  fact  The  defendant  objected  to  the  note 
being  given  in  evidence.  And  thereupon  the  court  ruled, 
that  from  an  inspection  of  the  note,  coupled  with  the  mort- 
gagie,  there  was  sufficient  on  its  face,  to  cast  a  cloud  upon  it, 
which  plaintiff  must  explain  and  clear  away,  before  he  could 
recover ;  and  that  the  note  might  be  given  in  evidence,  by 
complying  with  this  rule.  The  note  and  the  mortgage  were 
then  given  in  evidence,  and  without  further  objection,  read 
to  the  jury,  and  plaintiff  rested.  The  defendant  demurred 
to  the  evidence.  The  note  had  the  words  "  ten  per  cent," 
written  in  it,  in  different  ink  from  the  body  of  the  instrument, 
and  from  the  signature  of  the  maker,  and  this  was  all  the 
evidence.  It  was  claimed,  that  the  evidence  was  not  suffi- 
cient to  entitle  the  plaintiff  to  recover,  without  some  expla- 
nation on  his  part  of  the  alleged  alteration  of  the  note.  The 
demurrer  was  sustained,  because  the  ruling  of  the  court  had 
not  been  complied  with,  and  judgment  rendered  for  the  de- 
fendant. Plaintiff  excepts,  and  on  appeal  to  this  court,  as* 
signs  the  following  errors:  1.  The  court  erred  in  sustaining 
the  demurrer  to  the  evidence  offered  by  the  plaintiff;  2.  In 
taking  the  case  from  the  jury,  and  deciding  a  question  of 
fact. 

Smt'thj  McKinhyJt  Poor^  for  the  appellant 

1.  For  the  effect  of  a  demurrer  to  evidence,  see  4  Phillipps 
on  £v.  784,  and  authorities  there  cited. 

2.  If  blank  spaces  be  left  to  be  filled  after  execution,  the 
consent  of  the  party  executing,  that  they  shall  be  afterwards 
filled,  is  to  be  implied.  Byles  on  Bills,  254,  referring  to 
Wiley  v.  Mom,  17  S.  &  R.  438 ;  SmWi  v.  GrooJcer,  5  Mass. 
688 ;  Jordan  v.  NeUson,  2  Wash.  161 ;  Boardman  v.  Gore,  1 
Stewart,  617 ;  Bank  v.  Oury,  2  Dana,  142 ;  Stahl  v.  Berger, 
10  S.  &  E.  170 ;  Commonwealth  v.  McOord,  4  Dana,  191  j 
DougkL98  V.  Scott,  8  Leigh,  48  ;  Richmond  Manufactunng  Go. 
V.  Davis,  7  Blackf.  412.  We  refer  also  to  Cumberland  Bunk 
V.  Halt,  1  Halst.  216 ;  2  Greenl.  147 ;  Cdrvias  v.  Tattersal,  2 
M.  &  G.  890.  The  fair  inference  firom  the  &ce  of  the  note 
ig^  that  it  was  drawn  before  the  rate  per  cent  was  agreed  on, 
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and  that  it  was  filled  after  it  was  agreed  on,  and  before  the 
execution  of  the  note. 


Whitdker  &  Orant,  for  the  appellee,  cited  the  following  au- 
thorities: Bouv.  Law  Die.  title  Blank;  Byles  on  Bills,  259; 
Knight  v.  Clementa,  8  Adolph.  &  E.  215-85,  Eng.Com.  Law, 
878 ;  Clifford  v.  Parker,  2  Mor.  &  Q.  909-40 ;  Eng.  Com. 
Law,  917 ;  Carviss  v.  Tattersal,  2  lb.  888 ;  Heriman  v.  Dich- 
erson,  5  Brig.  183  ;  15  Eng.  Com.  Law,  409 ;  2  Parsons  on 
Cont.  229,  note ;  Greenleaf s  Ev.  §  564,  note  1 ;  Jackson  v. 
Jacoby,  9  Cow.  125 ;  Warring  v.  Smith,  2  Barr.  1.19 ;  18  N. 
Hamp.  885 ;  Horrich  v.  Afalen,  22  Wend.  888 ;  Warren  v. 
Layton,  8  Harrington,  404 ;  TCUou  v.  Clinton  Jc  E.  M.  Ins, 
Co.,  7  Barb.  564 ;  Walters  v.  Sliort,  5  Gilm.  252 ;  Simpson 
r.  Stackhouse,  9  Barr.  186 ;  Paine  v.  JBdsell,  19  Penn.  178 ; 
Wilde  V.  Ormsby,  6  Cnsh.  814 ;  Warrington  v.  Early,  22  E. 
&  E.  208. 

Stockton,  J. — The  issue  to  be  tried  was,  whether  the  note 
sued  on  was  the  note  of  the  defendant.  The  affirmation  of 
this  issue,  lay  on  the  plaintiff,  and  to  establish  it,  he  gave  in 
evidence  to  the  jury,  the  note  and  mortgage  sued  on.  The 
defendant  thereupon  demurred  to  the  evidence,  and  the 
cause  of  demurrer  alleged  is,  "  that  the  note  given  in  evi- 
dence, had  the  words  ten  per  cent,  written  in  it,  in  different 
ink  from  the  body  of  the  instrument,  and  the  signature  of 
the  maker."  The  demurrer  was  sustained  by  the  court,  be- 
cause the  plaintiff,  being  ruled  by  the  court  so  to  do,  offered 
no  evidence  to  clear  away  the  cloud  adjudged  to  exist  on  the 
face  of  the  note,  and  judgment  was  rendered  for  defendant. 
Our  first  inquiry  is,  what  were  tfee  fiacte  proved  ?  The  ori- 
ginal note  and  mortgage  are,  by  agreement,  produced  for  in. 
spection  in  this  court  The  mortgage,  dated  August  29th, 
1858,  is  given  to  secure  the  payment  of  "  the  following  sums 
of  money,  at  the  times  hereinafter  stated,  that  is  to  say,  the 
sum  of  $800,  to  be  paid  on  or  before  the  1st  day  of  January, 
1854  ;  $500,  to  be  paid  within  eighteen  months  from,  this  date; 
and  $500,  to  be  paid  in  thirty-six  months  from  this  date — aU 
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$aid  sums  to  bear  interest  from  this  date — ^being  three  several 
promissory  notes,  bearing  date  with  this  indenture."  The 
note  sued  on,  is  in  the  following  words :  "  $500.  Eighteen 
months  after  date,  we  or  either  of  us,  promise  to  pay  Joseph 
BL  Merritt,  or  bearer,  the  sum  of  five  hundred  dollars,  for 
value  received,  with  ten  per  cent  interest  from  date.  Au- 
gust 29th,  1853.    James  W.  Ireland." 

The  words  ten  per  cenLy  are  written  in  pale  blue  ink,  ap- 
parently in  the  same  handwriting  as  the  remainder  of  the 
note,  which  is  written  in  pale  black  ink.  The  signature  of 
the  defendant,  is  in  a  difierent  handwriting,  and  in  black  ink, 
of  a  different  color  from  that  of  the  body  of  the  note.  There 
is  no  erasure,  and  no  interlineation  on  the  face  of  the  note. 
The  defendant  claims,  that  taking  the  note  and  the  mortgage 
together,  the  words  in  blue  ink,  cast  upon  the  note  such  sus- 
picion, that  the  plaintiff  was  bound  to  show  that  they  were 
made  by  authority  of  defendant,  or  before  the  execution  of 
the  note ;  and  that  otherwise  the  plaintiff  could  not  recover. 
Of  this  opinion  was  the  District  Court,  in  sustaining  the  de- 
murrer, and  rendering  judgment  for  defendant.  We  think, 
the  judgment  of  the  District  Court  is  erroneous,  and  that  the 
errors  assigned  by  the  appellant  are  well  taken. 

First  There  was  no  suflScient  evidence  of  any  alteration 
of  the  note.  Nothing  appears  upon  the  face  of  the  note,  to 
<»iginate  a  suspicion,  except  Ihe  words  written  in  blue  ink, 
"  (en  per  cenV^  There  is.  no  erasure  or  interlineation,  to  insert 
these  words,  but  they  appear  in  their  natural  order  and  po- 
sition, as  if  written  when  the  remainder  of  the  note  was  writ- 
ten, or  inserted  in  a  space  left  to  receive  them.  It  would  be 
carrying  the  doctrine  of  presumption  very  far,  indeed,  to 
hold,  that  because  these  words  appear  written  with  ink  of  a 
somewhat  different  color,  they  throw  such  suspicion  on  the 
instrument,  as  to  require  that  the  party  claiming  under  it^ 
should  explain  it  away,  before  he  can  recover.  Admitting 
the  rule  to  be,  that  as  to  negotiable  instruments,  the  burden 
is  upon  the  party  claiming  under  it,  to  show  that  any  obvious 
and  material  alterations  had  been  lawfully  made,  we  find  no 
authority  in  America  or  England,  which  holds,  that  if  words 
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in  the  body  of  a  note,  appear  to  be  written  in  different  colored 
ink  from  the  remainder  of  the  note,  the  fact  is  of  itself  suffi- 
cient to  establish  an  alteration,  which  the  party  must  explain 
before  he  can  recover.  An  interlineation,  particularly  if  ac- 
companied by  an  erasure,  in  different  handwriting,  and  dif- 
ferent colored  ink  from  that  of  the  body  of  the  instrument, 
and  the  signature  of  the  maker,  has  been  held  to  throw  sus- 
picion on  it,  as  showing  an  alteration ;  and  the  burden  of 
explanation  is  upon  the  party  offering  it  Wilde  v.  Ormsby^ 
6  Cushing,  814.  This  is  as  far,  we  think,  as  any  of  the 
American  authorities  have  gone.  The  note  sued  on  in  this 
instance,  being  produced  for  inspection  in  this  court,  we  are 
of  opinion,  that  there  is  nothing  upon  its  face,  requiring 
guch  explanation  by  the  plaintiff,  in  order  to  maintain  his 
action. 

Nor  do  we  think  that  the  case  for  the  defendant,  is  in  any 
essential  degree  strengthened  by  reference  to,  and  inspection 
of,  the  mortgage  given  to  secure  the  payment  of  the  notes. 
If  the  note  sued  on  had  been  described  therein,  as  bearing^ 
"  SIX  per  cent"  interest,  we  should  have  been  disposed  to  re- 
gard it  with  suspicion.  But  it  will  be  perceived,  that  the 
mortgage  does  not  purport  to  set  out  or  describe  the  notes 
with  accuracy  and  precision.  It  gives  their  dates,  amounts, 
and  maturity,  each  sum  "to  bear  interest  from  this  date.'* 
This  would  mean  six  per  cent  interest,  of  course,  if  no  other 
rate  were  agreed  upon  and  expressed  in  the  note.  But  the 
words,  "to  bear  interest  from  date,"  may  apply  to  a  note 
bearing  a  greater  rate  of  interest,  and  do  not,  ex  vi  tei-mim 
and  necessarily,  mean  to  refer  to  and  describe  a  note  bearing 
six  per  cent,  interest  only.  It  will  also  be  perceived,  that 
there  are  other  particulars  in  which  the  mongage  does  not 
purport  to  set  forth  the  note  according  to  its  very  tenor. 
It  does  not  describe  the  note  as  drawn  to  be  signed  by  more 
than  one  person ;  nor  as  drawn  payable  to  Merritt,  or  be  rer. 
The  note  reads :  "  We,  or  either  of  us,  promise  to  pay  Jos. 
^H.  Merritt^  or  hearer ^  Now,  would  it  not  be  quil«  as  rea- 
sonable to  argue  from  these  circumstances,  that  there  had 
been  an  alteration  of  the  note  ? 
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Secondly,  We  think,  that  whether  there  had  been  such  an 
alteration  of  the  note  or  not,  is  a  question  of  fact  for  the  jury, 
and  not  for  the  court  The  defendant  could  not,  by  demur- 
ring to  the  evidence,  withdraw  this  question  from  the  jury, 
and  submit  its  decision  to  the  court  The  facts  must  be  first 
ascertained  and  found,  and  admitted  on  the  record,  before 
the  party  can  demur  to  the  evidence.  By  demurring,  he  not 
only  admits  the  truth  of  the  facts  found,  but  he  admits  every 
&ct  and  every  conclusion  in  favor  of  the  other  party,  which 
the  evidence  conduces  to  prove,  or  which  the  jury  might 
have  inferred  from  it  in  his  favor.  Without  such  admission, 
the  weight,  as  well  as  the  relevancy  of  the  testimony,  would 
be  referred  to  the  court,  which  is  not  the  object  of  the  de- 
murrer  to  evidence — such  ol:]ject  being  to  obtain  the  opin- 
ion of  the  court  upon  the  sufficiency  of  the  evidence  in  law, 
to  maintain  the  issue  in  &ct  Gould  on  Pleading,  480.  But 
the  office  of  the  jury,  is  superseded  only  by  admitting  on  the 
record,  all  the  facts  which  they  could  fiad  from  the  evidence 
in  fiiTor  of  the  plaintiff,  and  denying  their  sufficiency  in  law 
to  entitle  him  to  recover.  lb.  482.  Admitting,  then,  every 
fict  and  every  conclusion  in  favor  of  the  plaintiff  which  the 
evidence  offered  by  him  conduced  to  prove,  and  every  fact 
which  the  jury  might  have  inferred  from  it  in  his  favor — ^for 
such  is  the  effect  of  the  demurrer — we  do  not  see  how  there 
diould  have  been  judgment  against  the  plaintiff,  and  in  favor 
of  the  defendant.  The  fact  found  is  not  that  there  had  been 
an  iteration  of  the  note,  or  that  it  was  different  from  ite  ori- 
ginal foruL  This  would  not  be  the  legitimate  inference 
which  the  jury  might  draw  from  the  evidence  in  favor  of  the 
plaintiff.  The  issue  of  fact  imposed  upon  the  plaintiff  the 
duty  of  proving  that  the  note  was  the  deedof  thed^endaot 
We  can  give  no  other  consequence  to  the  demurrer,  than  an 
admission  on  the  record  of  this  ^t  The  plaintiff  had  the 
right  to  require  it,  before  joining  in  demurrer*  He  does  not 
thereby  admit  anything  against  his  own  case,  but  he  has  the 
right  to  require  an  admission  on  the  record,  of  the  truth  of 
all  the  &cts  that  the  evidence  offered  by  him,  tended  to  prove, 
or  that  the  jury  might  infer  &om  it  in  his  tkvoT.    The  infer- 
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ence  that  he  had  the  right  to  require  to  be  made  in  bis  &vor, 
was  that  the  note  was  without  alteration. 

We  do  not  think  we  are  going  too  far,  in  suggesting  that 
in  our  opinion,  this  was  not  a  case  in  which  a  demuirer  to 
evidence,  was  the  proper  mode  of  proceeding;  It  is  rather 
unusual  in  our  practice,  and  is  allowable  oiily  in  the  discre- 
tion of  the  court.  An  offer  to  demur,  is  not  siricti  juris.  If 
there  be  no  colorable  cause  of  demurrer,  the  conrt  should  not 
allow  it.  The  plaintiff  relied  on  the  note  and  mortgage,  as 
sufficient  to  establish  the  affirmative  of  the  issue.  Confessing 
this  evidence  to  be  true,  by  the  demurrer,  is  not  the  confes- 
sion of  any  fact,  on  which  the  proper  question  of  law  can 
arise,  and  oiiglit  to  be  presented  for  the  adjudication  of  the 
court.  The  plaintiff  does  not  admit  the  alteration  of  the  note, 
but  seeks  by  giving  it  in  evidence  and  presenting  it  for  in- 
spection, to  raise  a  presumption  in  its  favor,  and  to  rebut  any 
suspicion  of  its  alteration.  He  has  the  right  to  require  that 
this  presumption  be  admitted  on  the  record,  before  he  joins 
in  demurrer.  Without  it,  he  is  not  bound  so  to  join;  and 
if  he  does,  the  court  can  pronounce  no  judgment  on  the  de- 
murrer.    Gould  on  Pleading,  487. 

Neither  is  thefact  of  the  alteration  found.  This  could 
only  be  found  by  the  jury.  The  court  had  no  right  to  infer 
it.  The  execution  of  the  note  being  denied  under  oath,  the 
plaintiff  was  bound  to  prove  the  execution.  The  note  was, 
however,  read  to  the  jury,  subject  to  the  ruling  of  the  court^ 
that  the  words  ^^  ten  per  cenV^  should  be  explained  by  the 
plaintiff,  before  he  could  recover.  On  the  usual  iproof  of  the 
execution  of  the  instrument,  it  should,  without  reference  to 
any  suspicion  of  its  alteration,  have  been  admitted  in  evi- 
dence, leaving  all  testimony  in  relation  to  such  alleged  alter* 
ation  to  be  given  to  the  jury.  The  whole  inquiry,  whether 
there  had  been  an  alteration,  and  if  so,  whether  in  fi^ud  of 
the  defendant  or  otherwise,  to  be  determined  by  the  appear- 
ance of  the  instrument  itself,  or  from  that  and  other  evidence 
in  the  case,  should  have  been  left  for  the  jury.  The  whole 
is  a  matter  of  fact^  and  they  must  determine  it,  from  the  evi^ 
dence  before  them.    This  is  the  rule  establi^ed  by  the  Sn- 
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preme  Court  of  Vermont,  in  Beaman  v.  RusaeUj  20  Vermont, 
216.  And  is  more  in  accordance  with  our  ideas  of  right, 
than  any  other  decision  coming  under  our  notice,  whether 
English  or  American.  It  is  there  said :  "  It  will  doubtless 
be  the  duty  of  the  court,  to  give  the  jury  proper  instructions 
upon  any  given  state  of  facts.  But  any  instructions  in  re- 
gard  to  the  burden  of  proof,  should  be  founded  upon  a 
supposed  finding  of  the  jury  in  regard  to  the  alteration, 
rather  than  upon  any  assumption  o^  the  court  in  regard  to 
it,  because  the  character  of  the  alteration,  whether  suspicious 
or  otherwise,  is  matter  of  "fact  for  the  jury,  and  not  of  law  for 
the  court*'  So  in  Oooch  v.  Bryant^  13  Maine,  S86,  the  ques- 
tion was,  when  the  alteration  was  made.  The  court  heldi 
that  it  was  not  of  itself  proof  that  it  was  done  after  sig* 
nature.  It  might  have  been  before.  To  hold  that  the  pre- 
sumption of  law  was,  that  the  alteration  was  prima  fcune 
evidence  that  it  was  done  afler,  would  be  a  harsh  construe* 
tkm.  It  would  be  exposing  the  holder  to  a  conviction  of 
forgery,  unless  he  could  prove  that  it  was  done  before  the 
signature.  It  would  be  to  establish  guilt  by  a  rule  of  law, 
when  there  would  be  at  least,  an  equal  probability  of  inno- 
oenoe.  Such  cannot  be  the  law.  It  is  a  question  of  evidence 
to  be  submitted  to  the  jury.  18  Maine,  888.  See  also,  Clark 
V.  Rogers^  2  Greenleaf,  147 ;  Oumherland  Bank  v.  Hally  1 
Halsted,  215 ;  Baily  v.  TayloTj  11  Conn.  531.  Such  is  the 
authority  of  Greenleaf  §  564 :  "  K  any  ground  of  suspicion 
is  apparent  on  the  &ce  of  the  instrument,  the  law  presumes 
nothing,  but  leaves  the  question  of  the  time  when  it  was 
'  done,  as  well  .as  of  the  person  by  whom,  and  the  intent  with 
which  the  alteration  was  made,  as  matters  of  fact  to  be  ulti- 
mately found  by  the  jury,  upon  proof  to  be  adduced  by  the 
party  offering  the  instrument  in  evidence."  We  conclude, 
therefore,  that  the  court  erred  in  sustaining  the  demurrer  to 
the  evidence,  and  in  rendering  judgment  thereon  for  defend- 
ant. 

The  judgment  will  be  reversed  and  set  aside,  and  a  venire 
de  novo  awarded. 
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i      li  Where  it  appeared  fh>in  the  record  of  a  cause,  *'tbat  defendant  filed  an' affida- 

vit and  motion  to  set  aside  the  de&ult  heretofore  granted,  which  motion  com- 
ing on  to  be  heard,  the  oourt  oyerruled  the  same,  and  refused  to  set  aside  said 
default,  and  permit  said  defendant  to  answer,  to  which  ruling  the  defendants 
at  the  time,  excepted;"  and  where  it  was  contended  in  the  appellate  court, 
that  no  judgment  by  default  .was  entered  against  the  defendant,  as  contem- 
plated by  section  1824  of  the  Code ;  Bdd^  That  it  appeared  sufficiently  ftom 
the  record,  that  the  defendant  was  in  default. 

Under  section  1831  of  the  Code,  a  defendant  in  default,  for  want  of  an  answer^ 
in  a  case  where  the  damages  axe  assessed  either  by  the  oourt  or  a  jury,  has 
no  right  to  introduce  evidence,  for  the  purpose  of  reducing  the  damages,  nor 
to  address  the  jury,  and  comment  on  the  eyidence,  ncH*  to  ask  instructions; 

Where  a  defendant  in  an  action,  who  was  in  de&ult  tbr  want  of  an  answer,  <m 
the  assessment  of  damages  by  a  jiuy,  askM  leave  to  introduce  evidence,  fox 
the  purpose  of  reducing  the  amount  of  damages  -shown  by  the  plaintiff- 
claimed  the  privilege  of  addressing  the  jury,  and  commenting  on  the  evi- 
dence— and  asked  certain  instructions — all  of  which,  being  objected  to,  were 
refused  by  the  court,  on  the  ground  that  the  defendant  had  no  right  to-do 
anything  more  than  cross-examine  the  plaintiff's  witnesses ;  Held,  That  the 
decision  of  the  court  was  correct. 

Section  1781  of  the  Code,  which  provides  that  after  a  cause  is  submitted  to  a 
jury,  they  must  be  kept  together,  without  drink,  except  water,  and  without 
food,  except  when  otherwise  directed  by  the  court,  as  to  the  rights  of  parties, 
is  direotoiy  in  its  character,  and  has  referenoe  more  particularly  to  keeping 
them  together  uniiH  they  have  agreed,  and  to  what  shall  be  provided  for  them 
during  their  deliberations. 

If  a  jury  separate  after  agreement,  without  the  consent  of  the  court,  it  may 
amount  to  misconduct  on  thdr  part,  for  which  they  may  be  liable ;  but 
such  separation  does  not  jxecossarily  make  the  verdict  void^  or  so  taint  it,  as 
to  prevent  its  reception  by  the  court 

Where  the  court,  soon  after  the  jury  retired  to  consider  of  their  verdict,  ad- 
journed fbr  dinner,  and  before  the  court  convened  agafn,  the  jury  agreed  upon 
their  verdict,  sealed  the  same  up,  and  separate^  without  leave  of  the  oonrty 
and  without  an  agreement  of  the  parties,  that  they  might  so  separate ;  and 
where  the  jury  having  been  called  into  the  box,  and  being  inquired  of  by  the 
court,  if  they  had  agreed  upon  their  verdict,  responded  that  they  had,  and 
passed  the  same  to  the  clerk,  sealed  up  in  an  envelope,  to  the  reception 
ef  which  verdiet  the  defendant  objected,  but  the  objection  was  overruled; 
ffeldj  That  the  verdict  was  properly  received. 

Appeal  from  ffie  Marion  District  Courts 
The  plaintifk  brought  this  actioa  to  recover  damages,  sua- 
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tained  by  the  failure  of  defendant  to  inmish  a  quantity  of 
com,  and  perform  other  parts  of  a  certain  contract  in  writing, 
which  is  set  out  in  the  pleadings.  Judgment  was  rendered 
in  their  favor.  Defendant  appeals,  and  the  material  facts  of 
die  case  will  sufficiently  appear  from  the  opinion  of  the 
court. 

W,  H.  A  J.  A.  Seevers  and  J.  M  Neal,  for  the  appellant. 

Kho]^  &  OaldweUj  for  the  appellees. 

Wright,  C.  J. — Various  errors  are  assigned  in  this  case, 
but  they  may  be  appropriately,  considered  under  two  heads : 

First  Did  the  court  err  in  rejecting  defendant's  evidence, 
in  refusing  to  permit  his  counsel  to  address  the  jury,  and  in 
lefasing  the  instructions  asked  by  him  7 

Second.  Was  there  error  in  receiving  the  verdict  of  the.  ^ 
jury,  under  the  circumstances  disclosed  in  the  record  ? 

These  questions  we  shall  proceed  to  dispose  of  as  briefly 
as  possible,  in  the  order  presented.  The  defendant  failed  to 
answer  the  plaintiff's  petition,  and  when  the  cause  went  to 
the  jury,  was  in  default.  He  says,  however,  that  no  judg- 
ment by  default  was  entered  against  him,  as  contemplated  by 
section  1824  of  the  Code.  But  the  record  shows,  '^  that  de- 
fendant filed  an  affidavit  and  motion  to  set  aside  the  de&ult 
hei^tofore  granted,  which  said  motion  coming  on  to  be  heard,  - 
the  court  overruled  the  same,  and  refused  to  set  aside  said  de- 
&ult,  and  permit  said  defendant  to  answer,  to  which  ruling 
the  defendant  at  the  time  excepted."  We  think  this  is  suffi- 
cient to  show,  with  reasonable  certainty,  that  defendant  was 
in  default,  as  much  so  as  if  the  record  had  said,  in  so  many 
words,  that  judgment  by  default  was  entered  against  him. 
It  does  not  stand  upon  his  mere  failure  to  answer,  without 
any  step  taken  as  a  consequence  thereof  by  plaintiff,  but  it 
appears  affirmatively,  that  he  moved  to  set  aside  the  default 
heretofore  granted  ;  that  this  motion  was  overruled ;  and  that 
the  court  refused  to  set  aside  said  default.  A  default  had, 
therefore,  been  granted^  and  of  course,  by  the  order  and  di* 
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rection  of  the  court,  on  the  plaintiff's  motion.  Being  thus  in 
de&ult,  what  were  his  rights  under  the  law  ? 

By  the  Code,  (§  1831,)  it  is  provided  that,  in  cases  of  de- 
&ult,  where  the  damages  are  assessed  either  by  the  court  oar 
jury,  the  defendant  may  appear  at  the  time  of  the  assessment^ 
and  cross-examine  the  plaintiff's  witnesses,  hut  for  no  otker 
purpo^.  This  language  is  clear,  and  we  think  can- admit  of 
but  one  construction.  In  this  case,  the  defendant  asked  leave 
to  introduce  evidence,  for  the  purpose  of  reducing  the  amount 
of  damages  proven  by  plaintiff;  claimed  the  privilege  of  ad- 
dressing* the  jury,  and  commenting  on  the  evidence;  and 
finally  asked  certain  instructions,  all  of  which  being  objected 
to  by  plaintiff,  were  refused  by  the  court,  upon  the  ground 
that  defendant  was  in  de&ult,  and  had  no  right,  to  do  more 
than  cross-examine  the  plaintiflfe'  witnesses.  Now,  we  think 
it  has  been  well  said  in  argument,  that  i^  under  this  statute^ 
a  defendant,  when  in  default,  may  introduce  evidence,  ad- 
dress the  jury,  and  ask  instruction,  then  he  loses  compara- 
tively nothing  by  his  laches,  and  the  words  of  the  law  would 
be  meaningless.  I^  when  the  Code  says,  that  he  may  ap- 
pear for  a  certain  purpose,  and  for  none  other,  he  may  be 
allowed  all  the  privileges  here  claimed^  then  why  not  intro- 
duce evidence  to  sustain  a  distinctive  defence?  why  not  let 
him  in  for  all  purposes  ?  To  permit  him  to  appear  for  all 
purposes,  and  to  the  same  extent,  as  if  he  had  fiilly  answered, 
would  no  more  violate  the  letter  or  spirit  of  the  law,  than  to 
allow  him  to  do  one  thing,  or  take  onfi  step,  which  the  law 
says  he  may  not  do  or  take. 

The  case  of  Hutchinson  v.  Sangstery  June  term,  1854,  can* 
not  be  said  to  be  in  point  In  that  case,  the  defendant  did 
answer,  but  it  was  held  bad  on  demurrer.  He,  therefore, 
rested  upon  the  sufficiency  of  his  answer,  and  after  the  con- 
clusion of  the  plaintiff's  testimony,  asked  leave  to  address  the 
jury,  and  for  certain  instructions.  It  was  held,  in  thatiuise, 
that  the  leave  should  have  been  granted,  and  that  he  had  a 
right  to  ask  instructions,  upon  the  ground  that  he  did  not 
faU  to  file  his  answer,  nor  withdraw  his  pleadings,  and  was 
not,  therefore,  in  de&ult  within  the  meaning  of  the  Code.  It 
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k  said  in  that  case,  that  ''  the  judgment  was  rendered  as  the 
result  of  a  drfective  answer,  and  not  ^n  default  of  an  ansm&rJ^ 
Without  committing  ourselves  to  the  correctness  of  the  dis- 
tinction there  made,  it  is  sufficient  to  saj,  that  that  case  clearl  j 
recognizes  the  construction  given  by  us  to  the  Code,  when 
there  is,  in  fact,  a  judgment  in  default  of  an  answer. 

We  next  inquire,  whether  there  was  error  in  receiving  the 
verdict  of  the  jury,  and  rendering  judgment  thereon.  The 
bill  of  exceptions  states,  that  soon  after  the  jury  retired  to 
consider  of  their  verdict,  the  court  adjourned  for  dinner;  and 
before  the  court  convened  again,  the  said  jury  agreed  upon 
their  verdict,  sealed  the  same  up,  and  separated,  without 
leave  of  the  court ;  nor  did  the  parties  agree  that  said  jury 
might  so  separate.  The  jury  having  been*  called  into  th« 
box,  and  being  inquired  of  by  the  court,  if  they  had  agreed 
upon  their  verdict,  responded  that  they  had',  and  passed 
the  same  to  the  clerk,  sealed  up  in  an  envelope,  to  the  recep^ 
tion  of  which  verdict  the  defendant  objected,  but  the  object 
tion  was  overruled,  and  he  excepted*  To  sustain  the  object 
tion,  appellant's  counsel  have  referred  us  to  several  sections 
of  the  Code,  and  particularly  to  §§  1780-81.  By  these  sec- 
tions, it  is  provided,  that  **at  any  time  before  a  cause  is 
submitted  to  the  jury,  they  may  be  permitted  to  separate, 
under  the  prq)er  instructions  of  the  court ;"  and  that  "after 
the  cause  is  submitted,  they  must  be  kept  together,  without 
drink,  except  water,  and  without  food,  except  when  others 
wise  directed  by  the  court."  And  in  §  1785,  it  is  further 
provided,  that  "  when,  by  consent,  the  jury  have  been  per* 
mitted  to  seal  their  verdict  and  separate  before  it  isrende!^, 
such  sealing  is  equivalent  to  a  rendition  and  recording  there* 
of  in  open  court.  The  jury  shall  not  be  polled,  nor  shall 
tiiey  be  permitted  to  disagree  thereto,  unless  such  a  course 
has  been  agreed  upon  between  the  parties." 

From  these  sections,  as  well  as  upon  general  principles,  it 
is  claimed  that  the  jury,  after  agreeing  upon  their  verdict^ 
had  no  right  to  separate,  there  being  no  agreement  of  the 
parties  to  that  effect ;  and  that  to  receive  their  verdict  undeft 
such  circumstances,  was  error.    In  this  view,  we  cannot  con- 
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cur.  It  is  doubtless  true,  that  it  would  be  more  regular,  and 
there  would  be  less  liability  of  prejudice  to  parties,  if  jurors 
should  be  required  in  all  cases,  to  deliver  their  verdict  before 
separation.  We  think,  that  §  1781,  however,  is,  as  to  the 
parties'  rights,  directory  in  its  character,  and  has  reference 
more  particularly  to  keeping  the  jury  together  until  they 
have  agreed,  and  to  what  shall  be  provided  for  them  during 
their  deliberations.  K  they  separate  after  agreement,  it  may 
amount  to  misconduct  on  their  parts,  for  which  they  may  be 
liable ;  but  such  separation,  would  not  necessarily  make  the 
verdict  void,  or  so  taint  it,  as  to  prevent  its  reception.  We 
say  not  necessarily.  There  might  be  cases,  where  after  the  sep- 
aration,  the  verdict  had  been  changed — or  where,  during  the 
recess,  some  of  the  jurors  had  been  tampered  with,  and  in- 
duced to  re-assemble  and  make  another  and  different  verdict ; 
and  under  such  circumstances,  their  action  would  be  clearly 
irregular  and  improper,  and  their  finding  should  be  at  once 
set  aside ;  but  this  would  be  a  consequence,  not  of  the  sepa- 
ration, but  of  their  improper  Conduct  during  and  after  their 
separation.  In  this  case,  however,  they  were  kept  together 
until  they  had  agreed ;  during  their  retirement,  court  ad- 
journed ;  having  agreed  and  carefully  sealed  their  verdict, 
they  separated ;  at  the  coming  in  of  the  court,  all  being  pres- 
ent, thus  sealed  up,  it  was  delivered  by  them  to  the  clerk, 
and  by  them  there  acknowledged  to  be  their  verdict ;  and  as 
such,  it  was  opened  and  read  in  their  presence.  There  is  not 
the  least  ground  for  an  intimation,  that  the  verdict  had  been 
changed ;  that  they  had  been  tampered  with ;  nor  that  the 
verdict  was  different  from  what  it  would  have  been  had  the 
jury  continued  together.  The  objection  would  have  more 
weight,  if  the  separation  had  taken  place  before  agreement. 
But  even  then,  we  do  not  believe  that  tact  alone  would  ren- 
der it  bad.  Where  the  separation  is  after  the  agreement, 
however,  we  have  no  he^tation  in  holding  that  it  may  be 
received ;  and  if  not  otherwise  attacked,  will  be  good.  See 
upon  this  subject  generally,  Bagland  v.  Wdls,  6  Leigh,  1 ; 
Bbzke  V.  Slossorriy  8  Shep.  894 ;  Harrison  v.  RowaSj  4  Wash. 
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C.  C.  82;  Ex  parte  Hill,  8  Cow.  855;  Ertmn  v.  Saunders,  1 
lb.  243 ;  Smith  v,  Thompson,  lb.  221 ;  Oram  v.  Bishop,  7 
Halst  158  ;  Hcrrton  v.  Horton,  2  Cow.  589 ;  Wright  v.  Burch- 
fidd,  3  Ham.  852. 

Judgment  affirmed. 


Morrow  iK  Weed.[1] 

Ab  to  courts  sQperior  and  of  general  jnriBdiction,  every  presumption  is  in  favor, 
not  only  of  their  proceedings,  but  of  their  Jurisdiction. 

Hiis  presumptionr  does  not  prevail,  however,  in  relation  to  the  jurisdiction  of  a 
court  inferior  and  of  limited  jurisdiction,  but  such  jurisdiction  must  be  shown. 

When  Xhe  juriadicHon  of  an  inferior  court  is  shown,  then  the  same  presumption 
prevails  in  favor  of  its  proceedings,  that  does  in  &vor  of  those  of  a  superior 
co<art. 

Whatever  intendment  may  be  made  in  fiivor  of  the  decision  of  an  inferior  court, 
there  can  be  none  in  aid  of  its  right  to  decide. 

When  inferior  courts  have  not  transcended  their  powers,  and  their  jurisdiction 
has  actually  attached,  such  jurisdiction  will  not  be  lost  by  an  irreg^arity  in 
the  mode  of  exercising  it ;  and  every  intendment  will  be  made  in  aid  of  the 
Talidity  of  the  proceedings  under  it,  which  will  be  regarded  as  equally  con- 
clusive with  those  of  courts  of  superior  and  general  jurisdiction. 

A  superior  court  is  presumed  to  act  rightly,  and  within  its  jurisdiction. 

An  inferior  court  should  set  out  the  requisite  facts  on  the  face  of  its  proceed- 
ings :  and  when  the  jurisdictional  facts  are  thus  stated,  such  statement  is 
taken  Bsptima  facie  evidence,  or  they  are  presumed  to  be  as  stated. 

When  a  court  has  jurisdiction,  it  has  a  right  to  decide  every  question  which 
occurs  in  the  cause ;  and  whether  its  decision  be  correct  or  otherwise,  its 
judgment^  until  reversed,  is  regarded  as  binding  in  every  other  court.    , 

Jurisdiction  is  conferred :  1.  By  ttie  law ;  2.  By  a  petition,  or  whatever  stands 
in  its  place ;  3.  By  notice,  when  such  is  required. 

If  there  be  a  petition,  or  the  proper  matter  of  that  nature,  to  call  into  action  the 
power  or  jurisdiction  of  the  court,  its  sufficiency  cannot  be  called  in  question 
in  a  collateral  proceeding. 

If  there  be  a  notice  or  publication,  or  whatever  of  this  nature  the  law  requires^ 
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[I]  This  cause  was  argued  and  determined  at  the  June  term,  1866^  at  which 
term,  a  rehea«nng  was  granted,  and  the  cause  continued  until  the  December 
term,  1856,  when  the  opinion  on  the  rehearing,  and  affirming  the  former  deci- 
sion, was  delivered. 
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in  reference  to  persons  or  other  matters,  its  suffictencj  cannot  be  questioned 
collaterallj. 

Where  in  an  action  of  right)  the  defendant  claimed  title  to  the  land  in  oontro- 
versj,  under  an  administrator's  sale,  made  under  the  statute  of  wills,  ap- 
proved Februaiy  13th,  1843,  and  it  appeared  from  the  proceediDgs  of  the 
Probate  Court,  that  on  the  30th  of  July,  1846,  the  administrator  filed  his  pe- 
tition in  said  court,  praying  for  a  license  to  sell  the  said  real  estate,  which 
petition  alleged,  that  the  indebtedness  of  the  estate  amounted  to  about  ^1,500, 
and  the  charges  of  administration  to  between  $150  and  $200,  and  that  the 
personal  estate  was  insufficient  to  discbarge  that  amount — upon  the  hearing 
of  which  petition,  the  said  court  held  the  sale  to  be  necessary,  and  made  an 
order  aooordingly ;  and  where  it  was  objected  in  the  action  of  right,  that  the 
petition  was  insuificient,  for  the  reason  that  it  did  not  Mate  the  value  of  the 
personal  property,  and  that  no  specific  account  of  the  debts  due  by  the  de- 
fendant^ was  filed  with  the  petition ;  Held,  1.  Tliat  the  petition  was  sufficient, 
under  the  third  section  of  chapter  ten  of  the  act  of  1843;  and  that  it  was 
within  the  jurisdiction  of  the  Probate  Court,  to  decide  upoq  the  sufficiency  of 
the  petition;  2.  That  the  statute  did  not  require  a  specific  account  of  the 
debts  due  fh>m  the  deceased  to  be  set  out 

Where  in  an  action  of  right,  the  defendant,  to  prove  title  in  himself,  ofiercd  in 
evidence  the  record  of  the  proceedings  in  the  Probate  Court,  on  an  applica- 
tion of  an  administrator,  for  a  license  to  sell  the  real  estate  in  controversy, 
for  the  payment  of  the  debts  of  the  intestate,  under  the  statute  of  wills,  ap- 
proved February  13th,  1843,  from  which  it  appeared  that  the  said  court,  or- 
dered the  sale  of  said  real  estate,  after  giving  public  notice  thereof  for  three 
successive  weeks,  in  a  specified  newspaper ;  and  where  •  it  was  agreed  be- 
tween the  said  parties,  that  tiie  said  notice  of  said  sale  was  published  in  the 
newspaper  specified  by  the  Probate  Court,  on  tbe  3l8t  of  July,  and  the  7th 
and  14th  of  August,  1846,  and  that  the  sale  took  place  on  the  Ibih  of  Au- 
gust, 1846 ;  and  where  in  said  action  of  right,  it  was  objected  that  the  publi- 
cation of  the  notice  of  sale  was  insufficient,  for  the  reason  that  it  was  not 
published  three  full  weeks;  Hdd^  \.  That  the  publication  was  sufficient :  2. 
That  the  sufficiency  of  the  notice  of  sale,  was  a  question  for  the  adjudication 
of  the  Probate  Court,  cuid  that  if  its  decision  was  erroneous,  an  appeal  waa 
the  proper  method  for  correcting  the  error. 

Appeal  from  the  Muscat  in  f  District  Court, 

The  plaintiff,  tlie  daughter  and  heir  at  law,  of  James  G. 
Morrow,  deceased,  brings  her  action  to  recover  lot  10,  ia 
block  55,  in  Muscatine,  Iowa.  The  tide  to  the  lot  was  in 
the  deceased,  and  is  in  the  plaintiff,  unless  it  was  divested  by 
a  sale  thereof,  by  J.  L.  Parmer,  as  administrator  on  the  es- 
tate of  J.  G.  Morrow.    Brooks  bouglit  iit  the  sale,  and  con- 
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veyed  to  Weed.  The  only  questions  made,  are  upon  the 
proceedings  of  the  Probate  Court,  granting  the  license,  and 
upon  those  of  the  administrator. 

On  the  80th  July,  1846,  the  administrator  filed  his  peti- 
tion in  the  Probate  Court,  praying  for  leave  to  sell  certain 
real  estate,  of  which  the  lot  in  question  was  part,  and  repre- 
senting that  the  indebtedness  of  the  estate,  amounted  to 
about  $1,600,  and  charges  of  administration  to  between  $160 
and  $200,  and  that  the  personal  estate  was  insufficient  to 
discharge  that  amount.  The  court  ordered  notice  ''of  the 
pendency  of  the  petition,  to  all  interested,  by  advertising  for 
three  successive  weeks  in  the  Bloomington  Herald."  An 
affidavit  of  such  publication  was  filed.  The  records  of  the 
Probate  Court  of  the  26th  of  July,  recite  that,  "the  court 
being  satisfied,  that  all  interested. have  been  duly  notified  of 
the  hearing  of  said  petition,  and  of  the  necessity  of  said  sale/' 
thereupon  orders  the  administrator  to  sell,  ''  first  giving  pub- 
lic notice  thereof,*  by  publishing  the  same  for  three  successive 
weeks,  in  the  Bloomington  Herald,  and  taking  the  oath  re- 
quired by  law."  No  bond  is  required.  The  adininistrator 
took  the  oath  prescribed  by  the  statute,  and  fnade  sale.  On 
the  10th  of  October,  1846,  he  made  a  report,  setting  forth  the 
specific  property  sold,  to  whom,  acd  for  what  sums.  His 
jcport  says,  that,  ''  legal  notice  of  said  sale,  was  published  in 
the  Bloomington  Herald,  an  affidavit  of  which  fact,  you  have 
filed  in  your  office."  Upon  this,  the  court  passed  an  order 
which  recites,  that  the  "  foregoing  report  of  the  sale,  &c.,  has 
been  duly  examined  and  approved."  And  the  administrator 
is  ordered  to  execute  deeds  to  the  purchasers.  The  notice  of 
sale,  is  not  found  among  the  papers  and  records  of  the  court ; 
but  it  is  agreed,  that  it  was  published  in  the  said  paper,  on 
the  81st  of  July,  and  the  7th  and  14th  of  August,  and  that 
the  sale  took  place  on  the  15th  of  August.  A  verdict  was 
Tendered  for  the  plaintiff,  by  agreement,  subject  to  the  opin- 
ion of  the  court  on  the  law.,  as  applicable  to  the  above  facts; 
and  subsequently  a  judgment  was  rendered  in  favor  of  the 
plaintiff,  fipom  which  the  defendant  appeals. 
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Richman  A  Brother^  for  the  appellant. 

1.  Where  notice  was  not  served  on  minor  heirs^  and  the 
sale  purported  to  have  been  made  by  one  of  two  administra- 
tors, the  sale  was  held  not  void.  Doe  v.  Harvey^  6  Black£ 
487  ;  RM  v.  Lessee  oflrwirty  16  Ohio,  6?9 ;  Lessee  of  Snevely 
V.  Lowe^  18  Ohio,  868.  Where  land  was  sold  at  private  sale, 
contrary  to  the  statute,  the  ^le  .was  held  erroneous,  but  not 
void,  and  the  purchase  under  it  was  valid.  Thompson  y. 
Doe,  8  Blackf.  836.  An  administrator's  sale  may  be  voida- 
ble as  to  first  purchaser,  yet  valid  as  to  second  purchaser. 
Appellant  is  a  second  purchaser.  PiaU  v-  Heirs  of  Si,  Clair 
et  aL,  6-7  Ohio,  490.  As  to  presumptions  in  favor  of  admin- 
istrator's sales,  see  Heirs  of  Ludlow  v.  Johnson,  1-4  Ohio,  686 ; 
Lessee  of  Qoforth  v.  Long  worth,  1-4  Ohio,  760 ;  Lessee  of  Ea> 
ing  V.  Higby,  6-7  Ohio,  342.  The  proceedings  cannot  be  im- 
peached collaterally.  Lessee  of  Adams  v.  Jeffries,  12  Ohio, 
271.  And  the  rule  is  the  same  in  attachment  cases.  Lessee 
of  Paine  v.  Mooreland,  15  Ohio,  435, 

2.  That  the  judgment  of  a  court  having  general-  jurisdic- 
tion, cannot  be  collaterally  impeached^  see.  Newham^s  Lessee 
V,  CUy  of  Cincinnati,  18  Ohio,  323 ;  and  that  a  probate 
court  is  one  of  general  jurisdiction,  see  Doe  v.  Smith,  1  Car- 
ter, 456  ;  Doe  v.  Haumal,  3  Harrison,  79  ;  Ongnon^s  Lessee 
v.  Astor,  2  Howard,  319 ;  Propsty,  Meadows,  13  Illinois,  169L 

Oeorge  S,  Hebb,  for  the  appellee. 

'1  he  first  question  presented  for  examination  is,  can  the 
judgments  of  courts  of  superior  or  of  limited  and  inferior 
jurisdiction,  be  impeached  in  a  collateral  proceeding ;  and  if 
the  judgments  of  either  of  such  courts  can  be  thus  questioned, 
to  what  extent  can  they  be  thus  attacked?  While  the  pro- 
ceedings of  courts  of  superior  jurisdiction  must  be  presumed 
to  be  correct,  the  acts  of  courts  of  limited  and  inferior  juris- 
diction catmot  be  so  pi-esumed ;  but  it  must  appear  aliirma- 
tively,  that  all  the  acts  requisite  to  confer  jurisdiction  were 
performed  ;  and  that  when  such  acts  do  not  so  appear  upon 
the  face  of  the  proceedings,  and  are  not  proved  aliunJe,  the 
whole  proceedings,  when  examined  collaterally,  will  be  set 
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aside  and  declared  null  and  void.  To  sustain  this  point,  we 
rite  the  following  authorities :  Fordy.  Babcock,  1  Denio,  158 ;  ^ 
Bloom  V.  Burdtck,  1  Hill,  180 ;  Dakin  v.  Hudson,  6  Cowen, 
221 ;  Sherman  v.  Ballou,  8  Cowen,  304 ;  Bigelow  v.  Stearns^ 
19  Johnson,  89 ;  Borden  v.  Fiich,  15  Johnson,  121 ;  In  the 
matter  of  Underwood,  3  Cowen,  59 ;  Jenning  v.  Corvnn,  11 
Wendell,  647;  Smith  v.  Rice,  ll^Mass.  507 ;  Proctor  v.  New- 
haU,  17  Mass'.  91 ;  T/iaicker  v.  Powell,  6  Wheaton,  119 ; 
Jackson  V.  Msty,  7  Wheaton,  148 ;  Rea  v.  McEachron,  18 
Wheaton,  465 ;  Atkins  v.  Rinnan,  20  Wend.  241 ;  Parker 
T.  Rulers  Lessee,  9  Cranch,  64 ;  Williams  et  al,  v.  Peyton^s 
Lessee,  4  Wheat.  77 ;  Stephens  v.  Fly,  6  Hill,  607 ;  CbnneU 
et  al.  V.  Barnes,  7  Hill,  86,  and  note  e  ;  The  People  v.  Koeber, 

7  Hill,  40 ;  Sharp  v.  Spier,  4  Hill,  76 ;  Gorwin  v.  MerriU,  8 
Barbour,  841 ;  Reed  v.  Wright,  2  Greene,  15.  Indeed  the 
courts  in  America,  have  gone  so  far  as  to  give  color  to  the 
assertion,  that  the  acts  of  courts  of  superior,  as  well  as  of  lim- 
ited and  inferior  jurisdiction,  may  be  attacked  and  declared 
null  and  void  in  collateral  proceedings.   Williamson  v.  Berjy^ 

8  Howard,  497 ;  6  Howard's  (Miss.)  106 ;  1  Smedes  &  Mar- 
shall, 861 ;  7  lb.  85 ;  2  B.  Monroe,  458 ;  4  Peters,  466 ;  1 
Peters,  840 ;  18  Peters,  498 ;  Skinner's  Lessee  v.  Lynn  etoL^ 
2  Howard,  48 ;  8  Howard,  566.  We  only  claim  as  the  extent 
of  these  decisions :  1.  That  the  acts  of  courts  of  superior  j  uris- 
diction  are  void,  when  manifestly  beyond  their  jurisdiction ; 
and  2.  That  the  acts  of  courts  of  inferior  and  limited jurisdic- 
tion,  are  not  valid,  \xn\ess  prima fiicie  within  their  jurisdiction. 

The  statute  under  which  these  proceedings  were  had,  is 
chapter  162  of  Revised  Statutes,  approved  February  13th, 
1848.  Sections  one,  two  and  three  of  sub-chapter  10,  of 
diapter  162,  provide  as  follows :  "  When  the  goods  and 
chattels  of  any  deceased  person,  in  the  hands  <^  his  adminis* 
trator,  shall  be  insufficient  to  pay  all  his  debts,  with  the 
charges  of  administration,  his  administrator  may  sell  his  real 
estate  for  the  purpose,  upon  obtaining  a  licsnse  therefor,  and 
proceeding  therein  in  the  manner  hereinafter  provided." 
"Such  license  may  be  granted  by  the  District  Court, 
oar  by  the    Court  of   Probate,  in  the  county  in    which 
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the  letters  of  administration  were  granted."  *'  In  order 
to  obtain  such  license,  the  administrator  shall  present, 
to  the  court  a  petition,  setting  forth  the  amount  of  tho 
debts  due  from  the  deceased,  as  nearly  as  they  can  be 
ascertained,  and  the  amount  of  the  charges  of  administra- 
tion, and  the  value  of  the  personal  estate ;  and  if  it  shall  be 
necessary  to  sell  only  a  gart  of  the  real  estate,  he  may 
also  set  forth  the  value,  description  and  condition  of  the  es- 
tate, or  of  such  part  thereof  as  he  shall  propose  to  sell ;  and 
the  court  may,  in  all  cases  where  it  is  not  necessary  to  sell 
the  whole,  decide  and  direct  what  part  of  the  estate  shall 
be  sold." 

Section  9  of  the  same  sub-chapter  10,  provides:  '^If  the 
fifiuits  set  forth  in  the  petition  shall  be  proved  to  the  satis&c* 
tion  of  the  court,  and  if  no  sufficient  cause  be  shown  to  the 
contrary,  the  court  shall  grant  the  license."  And  section  86 
provides,  that  if  any  one  shall  contest  the  validity  of  the 
Bale,  (authorized  under  the  chapter,)  it  shall  not  be  avoided 
on  account  of  any  irregularity  in  the  proceedings,  provided 
it  shall  appear :  1.  That  the  administrator  was  licensed  to 
make  the  sale  by  a  court  of  competent  jurisdiction.  2.  That 
he  gave  bond,  which  was  approved  by  the  judge  of  prob.ite, 
(in  case  any  bond  was  required.)  8.  That  he  took  the  oath 
prescribed  in  this  chapter.  4:  That  he  gave  notice  of  the  time 
and  place  of  sale,  as  prescribed  herein.  And  5.  That  the 
premises  were  sold  accordingly,  by  public  auction,  and  are 
held  by  one  who  purchased  them  in  good  faith. 

It  was  absolutely  necessary  that  the  a^lmiuistrator  should 
{present  to  the  court  a  petition,  setting  forth  the  amount  of 
ihe  debts  of  the  deceased,  the  charges  of  administration,  and 
the  value  of  the  personal  estate,  in  order  to  confer  jurisdic- 
tion. It  is  true  that  the  petition  in  this  case,  states  the  ag* 
gregate  indebtedness,  and  the  costs  of  administration  ;  but 
it  is  wholly  silent  as  to  the  value  of  pei*sonal  estate,  and 
fimply  alleges  that  the  personal  estate  is  insufficient  to  pay 
the  debts  of  the  deceased.  The  administrator  sliould  have 
filed,  as  part  of  his  petition,  an  account  specifically  stating 
the  indebtedness  of  the  deceased,  the  coats  of  administration,. 
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afl  also  the  value,  description  and  condition  of  the  real  es- 
tate, agreeably  to  the  requirements  of  the  statute,  in  order 
that  the  court  should  determine  whether  an  order  of  sale 
should  be  passed,  and  whether  the  whole,  or  only  a  part^ 
(and  if  only  a  part,  then  what  part,)  of  the  real  estate  should 
be  sold.  It  is  not  for  the  administrator  simply  to  allege  the 
inaofficieney  of  the  personal  estate,  but  under  the  statute, 
the  court  must  determine  whether  the  personal  estate  is  in- 
sufficient to  pay  the  debts  of  the  deceased.  How,  then,  gan 
the  court  decide  such  question,  unless  the  facts  showing  the 
insufficiency  were  presented  to  the  court?  The  statute  pre* 
scribes  that  such  &cts  shall  be  presented  by  petition ;  and 
ludess  it  appears  that  such  facts  were  so  shown  to  the  courts 
the  court  was  not  a  court  of  competent  jurisdiction,  and  all 
the  subsequent  proceedings  were  coram  nonjudice,  and  void. 
Upon  this  point  the  following  cases  cited,  supra^  are  very 
clear  and  positive :  Ford  v.  WaUworth,  15  Wendell,  449 ; 
Bloom  V.  Burdick,  1  Hill,  ISO ;  Corwin  v.  MerriUj  3  Bar- 
bour, 340 ;  Aikins  v.  Kinnan^  20  Wendell,  241 ;  Ford  y. 
Wabworth,  19  Wendell,  884. 

Again:  section  18  of  the  same  sub-chapter,  providesi 
<<  that  the  court  which  licenses  the  sale,  may  order  the  pub* 
lie  notice  of  the  time  and  place  of  sale  to  be  published  three 
weeks  successively  in  any  newspaper,"  (instead  of  the  first 
notice,  in  the  first  part  of  the  section.)  The  court  ordered 
that  notice  should  be  published  for  three  weeks  successively 
before  the  day  of  sale,  in  the  "  Bloomington  Herald."  It 
nowhere  appears,  in  the  proceedings  before  the  Probate 
Court,  that  the  administrator  gave  the  notice  as  proscribed 
by  the  statute,  and  directed  by  the  court.  It  was  admitted 
below,  that  notice  was  published  three  times  in  the  '^  Bloom* 
ington  Herald;"  that  the  first  publication  was  on  the  31st 
of  July,  the  second  on  August  7th,  and  the  third  on  Au« 
gust  14th,  and  the  sale  on  August  15th.  It  is  therefore 
manifest,  that  the  administrator  did  not  give  the  notice  of 
the  time  and  place  of  sale,  as  prescribed  by  the  statute,  and 
directed  by  the  court  The  cases  cited,  dupra^  fully  sustaia 
the  doctrine,  that  where  a  statute  prescribed  that  an  aol 
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shall  be  done  in  a  specific  mode,  that  mode  mast  be  strictly 
complied  with ;  and  upon  fisiilare  of  compliance  with  the  re- 
quirements of  the  statute,  the  court  assuming  jurisdiction 
acquired  no  jurisdiction,  and  its  subsequent  proceedings  are 
a  nullity.  Vide,  particularly,  In  the  Matter  of  Underwood^ 
8  Cowen,  59 ;  Kennedy  v.  Griery  13  Illinois,  482 ;  Oonvin 
T.  Merrittj  3  Barbour,  841.  The  statute  enacts,  that  no  sale 
shall  be  avoided  on  account  of  irregularity  in  the  proceed- 
ings, provided  five  certain  facts  appear.  Now,  we  take  it> 
that  all  those  fisicts  must  appear  affirmatively  to  have  been 
done ;  and  upon  failure  to  establish  any  one  of  the  five  re- 
quired facts,  the  sale  is  irregular  and  invalid. 

We  have  already  shown,  that  the  first  requisite,  jurisdic- 
tion, was  never  obtained  by  the  Probate  Court.  This  is,  of 
course,  conclusive  as  regards  the  other  requisites ;  for  if  the 
court  had  no  jurisdiction,  a  compliance,  however  strict,  with 
the  other  requirements  of  the  statute,  could  not  cure  the  de- 
fect But  assuming,  for  the  sake  of  the  argument,  that  the 
eourt  had  jurisdiction,  we  have  shown  that  the  administra- 
tor did  not  give  public  notice  of  the  time  and  place  of  sale, 
as  prescribed  by  the  statute,  and  directed  by  the  court — 
which  defect  is  fatal  to  those  claiming  under  the  administra- 
tor's sale.  The  five  requirements  of  the  statute,  are  the 
links  of  a  chain,  connecting  the  deed  or  title  of  the  intestate 
with  the  deed  of  the  purchaser.  The  removal  or  absence 
of  a  single  link,  breaks  the  chain  of  title,  and  the  sale  is  ir- 
regular, and  the  purchaser  takes  no  title. 

The  question  is  often  asked,  whether  a  court  is  to  be 
deemed  ^  court  of  superior  or  of  inferior  and  limited  juris- 
diction ?  In  this  case,  there  can  be  no  question.  The  Pro- 
bate Court  was  one  of  inferior  and  limited  jurisdiction ;  for 
it  was  the  mere  creature  of  the  statute,  deriving  all  its  pow- 
ers and  duties — all  its  energies  and  life — from  the  statute. 
"  The  courts  which,  under  the  names  of  orphans'  courtSi 
courts  of  probate,  and  other  appellations,  are  intrusted  with 
the  settlement  of  the  personal  estate  of  decedents,  and  in 
subordination  to  this,  with  the  power  to  sell  real  estate^ 
when  the  personal  is  insufficient  to  meet  the  charges  upon 
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it^  are  treated  in  some  of  the  states,  as  inferior  tribunals^ 
and  their  decrees  held  to  be  voidable  collaterally,  by  show- 
ing a  want  of  jurisdictioD,  either  in  the  cause  itself,  or  over 
the  parties.  Vide  1  Smith's  Leading  Gases,  (6th  American 
edition,)  846,  and  the  twenty-six  cases  there  cited  as  sus- 
taining the  doctrine. 

To  recapitulate,  we  contend:  1.  That  while  the  jurisdic- 
tion of  superior  eourts  will  be  presumed,  the  judgments  of 
such  courts  are  void,  in  the  absence  of  jurisdiction.  2.  That 
the  judgments  of  inferior  and  limited  courts  are  nullities, 
unless  such  courts  show  affirmatively,  that  they  had  juris- 
diction. 8.  That  the  Probate  Court  in  this  cause,  being  the 
ereature  of  the  statute,  is  a  court  of  special,  inferior,  and 
limited  jurisdiction ;  that  its  proceedings,  unless  strictly  con- 
formable to  the  requirements  of  the  statute,  are  invalid,  and 
must  be  set  aside  in  this  collateral  proceeding.  4.  That  the 
Probate  Court  was  not  a  court  of  competent  jurisdiction,  in- 
asmuch as  the  petition  praying  for  license  to  sell  the  real 
estate  of  the  intestate,  did  not  comply  with,  or  contain  the 
specific  requirements  of  the  statute,  so  as  to  confer  jurisdic- 
tion. 6.  That  assuming  that  the  court  had  jurisdiction,  the 
administrator  did  not  give  public  notice  of  the  time  and 
place  of  ^ale,  as  prescribed  by  the  statute,  and  directed  by 
the  court  6.  That  the  proceedings  before  the  Probate  Court 
were  irregular  and  invalid,  and  that  the  sale  made  by  the 
administrator,  under  the  order  of  sale,  passed  no  title  to  the 
vendee. 

Henry  O*  Conor ^  on  the  same  side. 

The  appellee  submits  the  following  propositions :  1.  That 
the  sale  of  the  property  by  Palmer,  as  administrator,  is  void, 
for  the  reason  that  he  has  not  complied  with  the  require- 
ments of  the  statute  regulating  sales  of  real  estate  by  admin- 
istrators. 2.  That  the  purchaser  at  the  administrator's  sale, 
took  no  title,  and  could  not  pass  any  title  to  subsequent  pur- 
chasers. 3.  That  the  statute  confers  the  only  power  the 
administrator  has,  to  sell  and  convey  the  real  estate  of  the 
decedent)  and  that  unless  the  substantial  requisites  of  tba 
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statute  are  complied  with,  the  heir  cannot  be,  and  is  not, 
divested  of  title.  In  support  of  these  propositions,  the  court 
is  referred  to  the  following  authorities :  Revised  Statutes  of 
1848,  706,  706,  §§  8,  4,  6,  8,  18,  14,  33,  36,  88,  and  chapter 
10  of  the  Revised  Statutes  generally ;  Bloom  v.  Burdick,  1 
Hill,  180 ;  Corwin  et  oL  v.  Merntt,  8  Barbour,  841 ;  J?«y* 
nolds  V.  Wilson,  15  Illinois,  894 ;  Ooforth  v.  Longworth,  1-4 
Hammond,  (Ohio  condensed,)  750 ;  Ford  v.  Walsivorih,  19 
Wendell,  884 ;  1  Smith's  Leading  Cases,  828,  and  especially 
882,  and  the  authorities  there  cited;  Hay  hew  v.  Davis,  4  Mo* 
Lean,  218.  These  authorities  are  directly  in  point ;  and 
although  authorities  sustaining  the  principle  for  which  we 
contend,  might  be  multiplied  almost  indefinitely,  we  chose 
to  cite  those  decisions  which  bear  directly  on  cases  of  this 
character. 

No  rule  of  law,  we  think,  is  better  settled,  or  more  clearly 
established,  than  this,  viz:  that  inferior  courts,  with  limited 
or  special  jurisdiction,  must,  in  the  record  of  their  proceed- 
ings, show  affirmatively,  that  the  law  which  confers  the  ju- 
risdiction, has  been  substantially  complied  with  ;  and  that, 
if  the  record  fail  to  show  jurisdiction,  the  whole  proceed- 
ings are  void.  Bowman  v.  Boss,  6  Co  wen,  284;  Broadhead 
V.  JfcConnell,  8  Barbour,  175 ;  Holmes  v.  Mason,  12  Illinois, 
424 ;  KiJboum  v.  Woodworth,  5  Johnson,  87 ;  HoUingsworlh 
v.  Barbour,  4  Peters,  467 ;  ifoorey.  !^rk,  1  Ohio  (N.  S.)  86^; 
Homer  v.  Slaie  Bank,  1  Carter,  131 ;  Kinney  v.  Qreer,  18 
Illinois,  482 ;  Jackson  v.  Shepperd,  7  Cowen,  88 ;  Smith  v^ 
Bice,  11  Mass.  50t),  507 ;  Elliott  v.  PiersoU,  1  Peters,  828. 
See,  also,  2  Peters,  157 ;  8  Peters,  198 ;  6  Peters,  691. 

Those  authorities  sustain  the  proposition  we  contend  for, 
in  its  length  and  breadth,  and  would  be,  we  think,  in  them- 
selves, amply  sufficient  for  the  purposes  of  this  case.  But 
the  principle  is  extended  much  further ;  and  in  a  vast  num- 
ber of  decisions,  where  the  question  is  considered  more  es- 
pecially with  reference  to  the  subject  matter,  we  find  this 
wholesome  and  sound  doctrine,  viz :  that  in  the  proceedings 
of  a  court  of  superior  and  general  jurisdiction,  while  all  pre- 
sumptions are  in  favor  of  the  validity  of  its  proceedings, 


SUPREME  COURT  CASES.— 1856.  87 

m  ~     -    ■  I  I        I    ■  ■     ■        I.  .     .1 1  .  I    1 1  I      I 

Morrow  ▼.  Weed. 

aod  the  final  record  conclasive,  not  only  of  what  it  expresEh 
eB,  bnt  also  of  all  fair  and  legal  implications,  yet  those  conrtii^ 
when  invested  by  statute  with  particular  and  spedal  pow- 
ers, are,  with  regard  to  the  exercise  of  those  special  powers, 
placed  on  precisely  the  same  footing  with  inferior  courts, 
or  courts  of  limited  jurisdiction ;  and  especially  is  this  true 
where  superior  courts  are  invested  with  probate  and  surro* 
gate  powers.  In  such  oases,  the  record  of  a  superior,  as  well 
as  that  of  an  inferior  court,  must  show  that  the  require- 
ments of  the  statute  have  been  substantially  complied  with, 
and  that  unless  the  record  shows  this,  the  proceedings  aresim- 
ply  void,  and  may  be  disregarded  or  set  aside  in  any  proceed- 
ing, either  collateral  or  direct,  where  their  validity  is  called 
in  question.  Without  enumerating  the  particular  authorities 
sustaining  iihis  position,  we  refer  the  court  to  1  Smithes  Lead- 
ing Case^  685,  and  the  authorities  there  cited. 

Now  we  ask  the  court  to  examine  the  transcript  from  the 
Probate  Court,  which  is  the  only  evidence  in  this  case,  and 
then  examine  page  713  of  the  Revised  Statutes  of  1843, 
under  the  provisions  of  which  this  sale  was  made,  and  se« 
i^  by  any  view  that  can  be  taken  of  the  matter,  the  tnjani 
heir  in  this  case  should  be  divested  of  the  title  to  her  inher-< 
itanoe. 

Woodwaud,  J. — ^The  subject  matter  of  this  cause,  namely, 
the  law  relating  to  the  collateral  impeachment  of  the  pro> 
ceedings  of  courts,  has  received  quite  a  iVee  investigation  by 
ibis  court,  in  the  case  of  Cooper  v.  Sunderland,  8  Iowa,  114. 
Many  questions  arise — the  cases  are  exceedingly  numer- 
ous—and great  confusion,  and  but  little  rule,  prevails  among 
them.  In  the  case  of  Cooper  v.  Sunderland^  we  endeavored 
to  ascertain  some  rules  which  should  serve  as  guides  in 
the  decision  of  all  similar  cases ;  and  to  that,  we  refer  for 
ihe  principal  part  of  our  discussion  of  the  subject 

In  regard  to  courts  superior,  and  of  general  jurisdiction, 
every  presumption  is  made  in  favor,  not  only  of  their  pro- 
ceedings, but  of  their  jurisdiction.  1  Smith's  Lead.  Ca. 
(5ih  ed.,)  note^  820,  848,  where  the  subject  is  considered, 
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and  the  authorities  cited.  This  presumption  is  not  exer- 
cised, however,  in  relation  to  the  jurisdiction  of  a  court 
inferior  and  limited,  but  this  must  be  shown.  Note,  supra^ 
816,  with  the  authorities  there  cited.  But  when  the  juris- 
diction of  an  inferior  court  is  shown,  then  the  same  presump- 
tion prevails  in  favor  of  lia  proceedings,  that  does  in  fisivor  of 
those  of  a  superior  court.  Note,  supra,  817,  848 ;  Reeves  v. 
Townsend,  2  Zabris.  396 ;  Wilson  v.  Wilson,  18  Ala.  176  ? 
Clark  V.  Blacker,  1  Cart.  215 ;  Paul  v.  Htissey,  85  Maine, 
97  ;  Wright  v.  Warner,  1  Doug.  384 ;  Fox  v.  Hoyt,  12  Oonn^ 
491 ;  Raymond  v.  Bell,  18  Conn.  81 ;  Sheldon  v.  Newton,  3 
Ohio,  (N.  S.)  495.  "Whatever  intendment  may  be  made  in 
favor  of  the  decision,  there  can  be  none  in  aid  of  the  right 
to  decide."  Perrine  v.  Farr,  2  Zabris.  356 ;  Bridge  v.  Brac- 
ken, 3  Chand.  75  ;  Supero  Crawford  Co.  v.  Le  Clerc,  4  Chand. 
56;  Dempster  v.  PurneU  3  M.  &  G,  375 ;  Rowland  v.  Vecd^ 
7  Cowp.  19.  When  inferior  courts  have  not  transcended 
their  powers,  "  and  their  jurisdiction  has  actually  attached, 
it  will  not  be  lost  by  an  irregularity  in  the  mode  of  exercis- 
ing it,  and  every  intendment  will  be  made  in  aid  of  the 
validity  of  the  proceedings  under  it,  which  will  be  regarded 
as  equally  conclusive  with  those  of  courts  of  superior  and 
general  jurisdiction."  Note,  supra,  847 ;  citing  OrignorCs 
Lessee  v.  Astor,  2  IIow.  319 ;  McPherson  v.  Cimliff,  11  S.  & 
R.  422  ;  Reeves  v.  Townsend,  2  Zabris.  396  ;  Clark  v.  Holmes^ 
1  Doug,  890,  and  many  other  cases.  It  is  admitted  that  the 
jurisdictional  facts  must  appear,  but  much  of  the  obscurity 
among  the  cases,  arises  from  their  looking  into  matters 
which  are  not  of  this  character ;  and  a  little  reflection  will 
show  us,  that  if  we  undertake  to  look  into  the  details  of  the 
proceedings  of  a  court,  there  will  be  no  end  to  the  cases,  and 
no  rule  to  guide  them. 

The  next  inquiry  is :  how  shall  the  necessary  facts  con- 
ferring jurisdiction  "  be  shown,"  or  •*  appear?"  A  good  deal 
of  ambiguity  seems  to  have  arisen  fix)m  the  answer  to  this 
question,  as  made  in  practice.  A  superior  court  is  presumed 
to  act  rightly  and  within  its  jurisdiction,  but  an  inferior 
court  should  set  out  the  requisite  &cts,  on  the  £EU2e  of  ita 
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proceedings.  See  note,  mpra,  818,  and  many  authorities. 
When  the  jurisdictional  facts  are  stated  on  the  face  of  the 
proceedings  of  an  inferior  court,  this  is  taken  as  prima  facte 
evidence,  or  they  are  presumed  to  be  as  stated.  Note,  ati- 
ffra^  816,  817-82,  with  numerous  cases,  for  which  we  refer 
to  Cooper  v.  Sunderland,  The  case  does  not  require  us  to 
consider  what  is  a  superior  and  what  an  inferior  court.  But 
see  the  above  note,  heretofore  cited,  824-846.  "  When  a 
court  has  jurisdiction,  it  has  a  right  to  decide  every  question 
which  occurs  in  the  cause ;  and  whether  its  decision  be  cor- 
rect or  otherwise,  its  judgment,  until  reversed,  is  regarded 
as  binding  in  every  other  court."  EllioU  v.  PiersoU,  1  Pet. 
828,  841 ;  Thompson  v.  Tolmie,  2  lb.  167 ;  Voor?ies  v.  Bank 
of  U.  aS,  10  lb.  473;  Orignon^e  Lessee  v.  Astor^  2  How. 
319;  Wright  v.  Marsh  et  al.j  2  G.  Greene,  111,  and  other 
cases.  The  question,  then,  is,  when  does  jurisdiction  arise, 
or  whcU  glides  jurisdiction  f  The  answer  is :  first,  the  law  ; 
second,  a  petition,  (or  whatever  stands  in  its  place ; )  third, 
notice,  (when  such  is  required.)  But  the  essentiallity  of 
notice,  in  proceedings  so  &r  in  rem  as  administrators'  and 
guardians'  sales,  is  left  doubtful. 

But  laying  aside  minor  questions,  we  come  to  the  points 
which  will  enable  us  to  decide  the  case  before  us  upon  rule^ 
and  not  merely  upon  detached  cases.  We  think  the  cases 
will  support  the  following  two  rules :  If  there  be  a  petition, 
or  the  proper  matter  of  that  nature,  to  call  into  action  the 
power  or  jurisdiction  of  the  court,  the  sufficiency  of  it  canr 
not  be  called  in  question  collaterally.  This  is  for  the  appel- 
late  power  only.  If  there  be  a  notice  or  publication,  or 
whatever  of  this  nature  the  law  requires  in  reference  to  per- 
sons or  other  matters,  its  sufficiency  cannot  be  questioned 
collaterally.  Of  course,  this  means  a  notice  coming  within 
the  legal  idea  and  range  of  such  a  matter.  An  absurdity 
could  not  be  permitted  to  pass.  Smith's  Cases,  supra,  837, 
848 ;  Wight  v.  Sheldon,  1  Seld.  497 ;  Borden  v.  The  State, 
6  Eng.  519 ;  Muing  v.  Higby,  6-7  Ohio,  343 ;  Paine  v.  Moore^ 
landj  16  Ohio,  435;  Wright  v.  Marsh  et  al.,  2  G.  Greene, 
109,  112. 
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Tbe  oaae  at  bar  arises  under  the  same  act  with  the  case 
of  Cooper  v.  Sunderlandj  namely,  that  of  18th  February, 
1848.  Rev.  Stat,  of  1843,  chap.  162,  sub^shapter  10,  706, 
The  objections  made  to  the  sale  in  this  case,  are :  First  That 
the  administrator's  petition  does  not  show  the  value  of  the 
personal  estate.  SsconcL  That  no  specific  account  of  debts 
is  set  forth.  Third.  That  the  notice  of  the  sale  was  not  pub* 
lished  for  a  period  of  three  weeks,  although  it  was  pub- 
lished on  three  several  and  successive  weeks.  The  above 
sub-chapter  10,  (§  86,)  provides  as  follows : 

In  case  of  an  action  relating  to  any  estate  sold  by  an  ad* 
ministrator,  in  which  an  heir,  or  other  person  claiming  un- 
der the  deceased,  shall  contest  the  validity  of  the  sale,  it 
shall  not  be  avoided  on  account  of  any  irregularity  in  the 
proceedings,  provided  it  shall  appear : 

First  Tliat  the  administrator  was  licensed  to  make  the 
sale  by  a  court  of  competent  jurisdiction. 

Second.  That  he  gave  bond,  in  case  any  was  required  by 
the  court. 

Third.  That  he  took  the  oath  prescribed  in  that  chapter. 

Fourth.  That  he  gave  notice  of  the  time  and  place  of  sale, 
as  prescribed  therein. 

Fifth.  That  the  premises  were  sold  accordingly  at  public 
auction,  and  are  held  by  one  who  purchased  them  in  good 
fidth. 

The  objections  made  are  to  be  tried  by  these  tests,  and 
the  somewhat  ample  examination  made  in  the  other  case, 
served  mainly  to  determine  what  constituted  or  gave  juris- 
diction, and  how  matters  might  legally  ''  appear,"  in  the 
sense  of  the  statute. 

Firstj  Then,  the  court  was  one  of  competent  jurisdiction. 
The  law  and  the  petition  gave  jurisdiction  of  the  subject 
matter,  and  the  notice,  of  the  person.  The  objection  that 
the  petition  was  not  a  sufficient  one,  comes  under  one  of  the 
rules  before  stated.  It  was  for  the  court  to  decide.  It  is 
matter  of  appeal  or  error,  but  cannot  be  brought  up  in  this 
manner.  This  must  be  so ;  for  if  such  questions  can  be 
raised  in  a  collateral  action,  questions  would  be  intermina- 
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ble — ^a  collateral  action  would  become  another  mode  of  try- 
ifig  errors.  Every  justice  of  the  peace  could  try  the  decis- 
ions of  every  other,  and  the  highest  tribunal,  and  no  one 
eoald  know  when  he  had  a  conclusive  judgment 

Second.  No  bond  was  required  by  tlie  court. 

Third.  The  administrator  took  the  oath  prescribed  by  the 
act 

Fourth.  As  to  the  notice  of  the  time  and  place  of  sale. 
The  act  (chap.  10,  §  11)  authorizes  the  court  to  order  notice 
to  be  published  "  three  weeks  successively."  The  court  or- 
dered it  ^'  for  three  successive  weeks."  The  publication  was 
on  July  81st,  and  August  7th  and  14th,  and  the  sale  on  the 
16th  of  August.  The  terms  of  the  act  admit  of  the  ques- 
tion, whether  three  full  weeks  were  required,  or  only  a  pub- 
lication on  some  day  in  each  of  three  weeks,  so  as  to  give 
at  least  two  full  weeks'  notice.  This  would  not  be  unrea- 
sonable, for  that  is  a  longer  time  than  is  required  to  put  a 
party  to  answer  to  a  suit^  however  great  the  magnitude  of 
the  matter  involved.  According  to  the  rule  before  stated, 
this,  also,  was  a  question  for  the  adjudication  of  the  court ; 
aad  if  its  decision  was  erroneous,  an  appeal  was  the  method 
tot  correcting  it,  and  the  error  cannot  be  tried  in  this  col* 
lateral  action.  If  this  were  admissible,  then  every  question 
relating  to  the  sufficiency  of  a  notice,  and  of  its  service,  too, 
in  any  of  the  courts,  could  be  brought  up  and  reviewed  in 
the  same  manner. 

Ffyih.  No  question  is  made  relative  to  the  bona  fides  of 
the  sale  and  the  purchase. 

The  objection  to  the  sale  must  be  overruled,  atid  the  sale 
held  good.    Therefore  the  judgment  of  the  District  Court 

is  reversed,  and  tkproeedendo  ordered. 

« 

Upon  the  delivery  of  the  foregoing  opinion,  the  appellee 
filed  a  petition  for  a  rehearing,  which  having  been  granted, 
the  cause  was  continued.  At  the  December  term,  1856,  the 
cause  was  re-argued,  by  David  0,  Ohud^  for  the  appellant, 
and  JRichman  Jk  Brother^  for  the  appellee. 
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David  C.  Olaud,  for  the  appellee. 

First.  As  to  powers  of  courts  created  by  atatute.  I  start 
out  with  this  proposition :  A  court  acting  under  a  naked 
power,  derived  fh)m  the  statute,  mast  comply  with  the  re» 
quirements  of  the  statute  in  every  particular ;  nothing  can 
be  omitted,  and  no  presumptions  can  be  made  in  &vor  of 
its  action  in  any  particular.  Not  only  must  it  observe  and 
perform  what  tiie  statute  says  it  must  observe  and  perform, 
but  all  its  acts  must  be  as  the  statute  prescribes,  and  no 
other  mode  will  do.  Nothing  can  be  omitted,  else  the  acts 
of  such  a  court  will  be  void.  When  the  statute  says  that 
a  <3ertain  act  must  be  performed  in  a  certain  manner,  it  must 
be  performed  in  that  manner,  and  no  other  will  render  the 
acts  of  a  court  of  this  character  valid,  in  law  or  equity.  In 
Blackwell  on  Tax  Titles,  on  page  61,  the  author,  in  treatr 
ing  upon  this  class  of  powers,  says :  There  is  still  another 
class  of  powers,  more  closely  resembling  the  powers  in  ques- 
tion, and  depending  upon  the  statute  for  the  mode  and  man- 
ner of  their  execution,  and  may  therefore  be  properly  termed 
statutory  powers ;  such  as  the  sales  of  land  by  administra* 
tors  to  pay  the  debts  of  an  intestate,  by  guardians  for  the 
maintenance  and  education  of  their  wards,  proceedings  for 
the  condemnation  of  land  for  public  use,  and  others  of  a  like 
nature.  ''  In  all  these  cases,  the  power  is  special,  and  the 
proceedings  are  summary.''  If  this  special  authority  is  con- 
ferred upon  a  superior  court  of  general  jurisdiction,  which 
usually  proceeds  according  to  the  course  of  the  common  law, 
the  tribunal  is  regarded  quo  ad  hoc,  as  an  inferior  court  with 
special  jurisdiction.  The  rule  applicable  to  such  a  power, 
is  thus  laid  down  by  Justice  Caton,  in  reviewing  a  guar- 
dian's sale,  {Young  v.  Lorrain,  11  111.  686,  637) :  "  This  is  a 
proceeding  not  according  to  the  course  of  common  law,  but 
a  special  jurisdiction  conferred  by  the  statute,  and  although 
in  a  court  of  general  common  law  and  chancery  jurisdiction, 
yet  when  a  court  undertakes  to  exercise  this  extraordinary 
jurisdiction,  which  is  not  in  conformity  with  either,  it  must 
appear  upon  the  &ce  of  the  record  or  proceeding  itself)  that 
the   contingency  existed,  or  ^t  least  was  alleged,  which  au- 
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ihorized  it  to  proceed  under  the  statute,  and  make  the  order." 
The  language  of  Chief  Justice  Marshall  is  similar ;  see 
Thaicher  v.  Powell^  6  Wheat.  119.  He  says :  In  summary 
proceedings,  where  a  court  exercises  an  extraordinary  power, 
under  a  special  statute  prescribing  its  course,  we  think  that 
course  ought  to  be  exactly  observed,  and  those  facts  espe- 
cially which  gave  jurisdiction,  ought  to  appear,  in  order  to 
show  that  tne  proceedings  are  coram  judice.  In  other  words, 
all  of  the  &ct8  which  ^are  essential  to  the  exercise  of  the 
power,  must  aflirmatively  appear  upon  the  face  of  the 
record — ^they  cannot  be  supplied  by  proof  or  made  out  by 
intendment.    The  authorities  upon  this  point  are  uniform. 

"  I^  on  the  other  hand,  this  special  authority  is  conferred 
upon  an  inferior  tribunal  of  limited  jurisdiction,  &c.,  the 
rule  is  still  more  strict.  It  is  thus  laid  down.  Where  a 
special  authority  is  delegated  by  statute  to  particular  per- 
sons, or  to  any  inf^or  tribunal,  affecting  the  property  of 
individuals  against  their  will,  the  course  prescribed  by  law 
must  be  strictly  pursued,  and  appear  to  be  so  upon  the  &ce 
of  the  proceedings,  or  the  power  is  not  well  executed; 
and  it  makes  no  difference  in  the  application  of  this  principle, 
whether  the  question  comes  before  the  superior  courts  by 
certiorari  or  collaterally.  If  the  law  has  not  been  strictly 
complied  with,  the  proceeding  is  a  nullity,  and  the  adjudi- 
cation gives  it  no  additionitl  validity."  See  Smith  v.  IJile* 
man^  1  Scam.  823 ;  Sharp  v.  Spier,  4  Hill,  86,  and  the 
authorities  therein  cited.  See  also  Blackwell  on  Tax  Titles, 
pages  ^  55,  56, 57  and  58.  In  the  case  of  Smith  v.  HilemaUy 
above  cited,  which  was  an  action  of  ejectment  to  recover  a 
parcel  of  land,  which  the  defendant  claimed,  under  a  sale 
made  by  the  administrator,  to  pay  debts,  in  pursuance  to  the 
order  of  the  Circuit  Court,  the  statute  required  the  adminis- 
trator to  set  forth,  in  his  deed  of  conveyance,  "  the  order  of 
the  court  at  large." 

The  deed  omitted  to  set  forth  the  order  at  large,  but  recited 
it  substantially.  The  court  held  that  no  title  passed  by  the 
deed.  Smith,  J.,  in  delivering  the  opinion  says :  ''  The 
reason  of  this  provision,  we  are  not  at  liberty  to  inquire  into,^ 
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nor  what  the  supposed  necessity  may  have  been,  in  the  opin- 
ion of  the  legislature,  for  its  adoption.  It  is  sufficient  to 
perceive,  that  the  recital  of  the  substance  of  the  order  is  not 
a  compliance  with,  nor  an  observance  of  the  act.  A  special 
power  granted  by  statute,  afifecting  the  rights  of  individaala, 
and  which  divests  the  title  of  real  estate,  ought  to  be  strictly 
pursued,  and  should  appear  to  be  so,  on  the  face  of  the  pro- 
ceeding." The  court  will  perceive  that  these  were  collat- 
eral proceedings,  and  that  in  each  case  they  were  treated  as 
nullities. 

In  the  following  cited  cases,  the  doctrine  is  fully  recog- 
nized ;  indeed,  a  general  principle  is  established,  subject  to 
no  exceptions,  that  the  validity  of  every  involuntary  aliena- 
tion of  land,  depends  upon  a  strict  compliance  with  all  the 
requirements  of  the  law  by  which  they  are  authorized — such 
as  the  taking  of  private  property  for  public  use,  the  extend- 
ing of  an  execution  upon  land  in  the  New  Englanl  states, 
the  sale  of  laud  by  guardians,  under  an  order  of  court,  and 
also  sales  made  by  administrators  of  the  real  estate  of  their 
intestate,  viz :  Wellinfjton  v.  Gale^  18  Mass.  483 ;  Young  v. 
Keowjh,  11  111.  642 ;  Smith  v.  Hileman,  1  Scam.  323 ;  4<- 
kins  V.  Kinnan^  20  Wend.  241. 

In  support  of  the  proposition  that  all  proceedings,  which 
are  had  under,  and  by  virtue  of  positive  statuary  enactments, 
must  be  conducted  in  the  prescribed  mode,  and  no  other, 
see  Blackwell  on  Tax  Titles,  pages  78,  79, 80  and  81.  Judge 
HuBBAUD,  in  15  Vermont,  pago  72,  says:  *'I  am  not  very 
well  satisfied  with  the  summary  mode  of  getting  rid  of  sfotu* 
tory  provisions,  by  calling  it  directory.  If  on;3  po.*itive  re- 
quirement and  provision  of  a  statute,  may  be  avoided  in 
that  wav,  I  see  no  reason  why  another  may  not."  Mr. 
Justice  MouTON,  in  22  Pick.  887,  says :  **  Equifcible  con- 
gtructions,  though  they  may  be  tolerated  in  remedied  and, 
perhaps,  some  other  statutes,  should  always  be  resorted  to 
with  great  c  lution,  and  never  extended  to  penal  st  itutes,  or 
mere  arbitrary  regulations  of  matters  of  public  ^^olicy .  The 
power  of  extending  the  morning  of  a  statute  bjyond  ita 
words,  and  deciding  by  equity,  and  not  by  language,  ap* 
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pioaches  so  near  the  power  of  legislation,  that  a  wise  judici- 
ary will  exercise  it  with  reluctaDce,  and  only  in  extraordi* 
nary  cases.  This  doctrine  is  daily  gaining  ground,  and  it  is 
to  be  hoped  that  the  day  is  not  far  distant  when  our  courts 
will  adopt  the  maxim  of  the  Missouri  court."  Thus  the 
law  is  written,  and  we  do  not  feel  called  upon  to  give 
reasons  why  it  is  so.  9  Missouri,  878.  See  also  Eoarly  y. 
Doe^  16  How.  610 ;  Doughty  v.  Hope^  8  Denio,  596 ;  Var- 
nick  V.  Tallman^  2  Barb.  118 ;  Parker  v.  iZufe,  9  Cranch, 
64 ;  EonkendorfY.  Tayhr^  4  Pet.  849 ;  Foreman  y.Buffum^  4 
Cush.  267 ;  Lea&ee  of  Perkins  v.  Dribble,  10  Ohio,  488 ;  J^iteA 
V.  Casey,  2  G.  Greene,  800 ;  Mason  v.  Pearson,  9  How.  248  ; 
Jackson  v.  Esty,  7  Wend.  148 ;  Atwood  v.  GoUin,  20  Pick. 
418 ;  WiUifims  v.  Peyton,  4  Wheat.  77 ;  Jackson  v.  Shephard^ 
7  Cowen,  88 ;  Taylor  v.  Galloway,  1  Ohio,  282. 

All  these  authorities  go  to  establish  the  position,  that  in 
all  special  proceedings,  under  a  statute,  the  mode  of  pro- 
cedure prescribed  by  the  statute,  must  be  strictly  pursued, 
and  that  in  this  class  of  cases  the  records  nmst  show  that 
the  statute  requisites  have  been  complied  with.  Under  our 
statutes,  the  proceedings  of  adminstrators  and  probate  courts, 
in  the  settlement  of  estates,  are  special  acts,  depending  upon 
the  statute  for  all  their  power.  All  their  acts  must  appear 
of  record.    See  chap.  12,  Rev.  Stat  718. 

The  Probate  Court  cannot  adjudicate  or  decide  upon  the 
question  of  its  own  jurisdiction.  It  has  jurisdiction,  if  cer- 
tain facts  appear.  Those  facts  shall  appear  by  the  petition. 
See  chap.  10,  §  4,  page  706.  The  Probate  Court  cannot 
say  that  the  facts  do  appear,  if  the  petition  omits  any  one 
of  the  statute  requisites.  Tiiis  statute  is  not  directory,  and 
cannot  be  evaded  or  omitted ;  all  that  the  statute  says,  shall 
appear,  must  appear,  and  if  a  probate  court  improperly 
decides  that  it  has  jurisdiction,  when  one  of  the  matters 
which  the  statute  says  shall  be  contained  in  the  petition,  is 
omitteJ,  its  decision  is  without  authority  of  law,  and  there* 
fore  void«  It  cannot,  by  that  improper  decision,  acquire 
jurisdiction,  and  make  its  own  acts  of  such  validity  that  they 
cannot  be  inquired  into,  in  a  collateral  proceeding.    The 
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court  has  said  in  its  opinion,  that  tbe  fact  that  the  Probate 
Court  was  satisfied  that  it  had  jurisdiction,  was  conclusive 
as  to  that  fact,  and  that  the  only  way  to  inquire  into  that 
fiict,  was  by  appeal,  or  writ  of  error.  Such  was  the  sub- 
stance of  the  opinion  of  the  court  upon  this  point  With 
all  deference  to  the  court,  permit  me  to  say,  that  if  the  author- 
ities I  have  quoted  and  cited  above  are  law,  then  the  opin- 
ion of  this  court  is  not  law ;  for  the  reason  that  the  same  is 
in  conflict  with  all  the  authorities  I  have  found,  and  appears 
to  me  to  be  in  conflict  with  the  statute  itself.  The  statute 
says,  thr)t  the  administrator  in  his  petition  must  state,  (with 
other  things,)  "  the  value  of  the  personal  property."  This 
LB  not  director}',  but  a  positive  conjmand.  For  what  purpose 
is  he  to  make  this  statement  ?  Why,  in  order  that  the  Pro- 
bate Court  can  determine  whether  it  is  necessary  to  sell 
any  part  of  the  realty.  The  Probate  Court  cannot  assume 
jurisdiction  so  far  as  to  order  a  sale  of  the  realty,  unless  it  is 
shown  by  the  petition  that  the  personalty  is  insufficient  to 
pay  the  debt^of  the  estate.  The  fact  that  the  personalty  is 
insufficient,  is  the  fact  that  gives  jurisdiction  to  proceed 
against  the  realty.  If  this  fact  does  not  appear,  how  is  a 
probate  court  to  acquire  jurisdiction?  Not  by  an  assump- 
tion of  it,  in  violation  of  the  statute  requirements.  If  this 
is  so,  then  there  is  no  use  of  any  statute,  but  all  you  have 
to  do  is  to  elect  a  probate  judge,  and  let  him  in  his  discretion 
dispose  of  all  the  estates  that  come  under  his  notice,  and 
thus  get  rid  of  useless  statute  provisions.  If  the  decision 
of  the  court  upon  this  question,  is  correct,  then  the  judge 
can  disregard  one  provision  of  the  law,  and  if  one,  why  not 
another,  and  why  not  friU/er  the  statute  all  away,  and  act  as 
a  court  of  conscience  ? 

The  rule  by  which  we  are  to  determine  whether  a  court 
is  to  be  judge  of  its  own  jurisdiction,  is  this  :  All  courts 
which  are  not  required  to  place  upon  their  records,  all  the 
£EU^ts  which  are  essential  to  the  exercise  of  a  power,  but 
whose  adjudications  and  records  are  presumed  to  be  coriect, 
can  determine  their  own  jurisdiction.  On  the  other  hand, 
all  courts  acting  under  a  special  statute,  who  are  required 
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to  place  all  the  fiicts,  essential  to  the  exercise  of  a  power, 
upon  their  records,  are  not 'competent  to  pass  upon  the 
qaestion  of  their  own  jurisdiction;  but  this  question  ia 
determined  by  an  inspection  of  their  record,  and  if  this  rec- 
ord does  not  show  a  compliance  with  the  statute  require- 
ments in  every  particular,  their  acts  are  coram  non  judice^ 
and  absolutely  void. 

Of  this  latter  class  are  the  probate  courts,  and  nothing  can 
be  presumed  in  their  fiavor.  Their  record  must  show  that 
the  facts  existed,  which  would  give  them  jurisdiction.  It 
must  be  shown,  not  by  the  conclusion  at  which  they  arrive 
from  a  hearing  of  the  petition  alone,  but  from  the  petition 
itself.  If  the  petition  does  not  contain  the  statute  requisites, 
then  no  adjudication  upon  that  petition — ^no  matter  how  fall, 
or  how  distinctly  it  is  spread  upon  the  records — can  give  juris- 
diction ;  neither  is  ^  it  the  fact  that  a  petition  is  filed,  which 
gives  jurisdiction,  but  the  fact  that  the  proper  matter  is 
contained  in  that  petition.  The  case  cited  by  the  court  in 
their  opinion,  from  15  Ohio,  goes  no  farther.  The  language 
in  that  case  is :  "  The  filing  the  proper  affidavit,  &c.,  gives 
jurisdiction,"  Suppose  that  the  affidavit  had  omitted  to 
state  one  of  the  essential  facts  necessary  u>  authorize  the 
issue  of  an  attachment,  would  the  court  still  have  had  juris- 
diction so  fer  as  to  bind  the  property  attached  ?  Certainly 
not ;  for  the  reason,  that  the  issue  of  an  attachment,  is  an 
independent  summary  proceeding — h,  proceeding  which  can 
only  be  exercised  in  the  mode  prescribed  by  statute ;  and 
any  attempt  to  omit  any  one  of  the  requirements  of  the 
statute,  would  render  all  acts- void ;  for  the  reason,  that  a 
court  exercising  this  power  in  any  other  mode,  would  destroy 
its  validity.  No  court  could  cure  a  defective  affidavit,  by 
entering  upon  its  records  that  the  proper  affidavit  had  been 
filed,  when  the  affidavit  itself  showed  the  defect.  The  con- 
tents of  the  affidavit  is  one  of  the  things  that  must  appear  in 
order  to  render  the  attachment  valid.  The  reason  is  obvious. 
It  is  a  summary  proceeding,  and  cannot  be  performed  in  any 
other  manner;  and  while  a  judgment  recovered  against  a 
person  upon  constructive  notice,  is  voidable  only,  for  the 
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reason  that  it  is  in  the  ordinary  course  of  procedure  of  courts 
of  general  jurisdiction — ^yet  an  attachment  irregularly  issued, 
or  issued  upon  an  improper  affidavit,  in  the.  same  case,  would 
be  absolutely  void,  for  the  reasons  above  stated. 

The  case  of  Orignon^s  Lessee  v.  Astor^  cited  by  the  court, 
is  of  a  character  similar  to  our  probate  courts.  Yet  the 
county  court  in  that  case  acquired  jurisdiction  by  the  filing 
of  the  petition,  (which  in  this  case  contained  the  proper  mat- 
ter,) and  by  the  certificate  of  the  judge  of  probate.  This 
case  does  not  warrant  the  conclusion  that  because  a  petition 
was  filed,  no  matter  how  irregular,  the  county  court  had 
jurisdiction.  The  test  of  jurisdiction  in  this  case  is,  was  the 
petition  such  an  one  that  on  a  demurrer,  judgment  would 
have  been  rendered  for  the  petitioner  ? 

By  reference  to  the  statement  made  of  the  contents  of  the 
petition,'  it  will  be  seen  that  it  contained  all  the  statute 
requisites — and  it  was  this  £BU3t  that  gave  jurisdiction.  This 
petition  contained  the  proper  matter,  and  the  certificate  of 
the  probate  judge,  gave  the  county  court  jurisdiction,  and 
having  thus  acquired  jurisdiction,  its  records,  so  far  as  its 
own  acts  are  concerned,  import  absolute  verity,  and  cannot 
be  questioned  collaterally.  The  law  conferred  no  power  upon 
the  county  court  in  this  case  to  render  any  other  judgment 
than  that  defined  by  statute.  It  could  adjudicate  no  case 
except  the  case  made  by  the  presentation  of  the  proper 
matter.  Any  acts  of  this  county  court,  without  this  proper 
matter  upon  which  to  base  its  proceeding,  would  be  void, 
and  could  pass  no  title  to  real  estate.  The  line  of  distinction 
between  the  county  courts  of-  the  territory  of  Michigan  and 
the  Probate  Court  of  the  territory  of  Iowa,  is  this :  In  the 
former,  the  court  was  not  required  by  the  statute  to  record 
the  facts  giving  it  jurisdiction,  whilst  in  the  latter,  all  its 
acts  and  doings  must  be  recorded. 

In  the  case  above  cited  by  the  court,  (2  Howard,  441,)  the 
court  says :  "  The  true  line  of  distinction,  between  courts 
whose  decisions  are  conclusive,  if  not  removed  to  an  appel* 
late  court,  and  those  whose  proceedings  are  nullities,  if  their 
jurisdiction  does  not  appear  upon  their  &ce,  is  this :    A  court 
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wliich  is  competent  by  its  constitution,  to  decide  on  its  own 
jurisdiction,  without  setting  forth  in  these  proceedings  the 
&ct8  and  evidence  on  which  it  is  rendered — ^whose  record  is 
absolute  verity,  not  to  be  impugned  by  averment  or  proof  to 
the  contrary — ^is  of  the  first  description ;  there  can  be  no 
judicial  inspection  behind  the  judgment,  save  by  appellate 
powers.  A  court  which  is  so  constituted  that  its  judgments 
can  be  looked  through  for  the  facts  and  evidence  necessary 
to  sustain  it — ^whose  decision  is  not  evidence  of  itself  to  show 
jurisdiction  and  its  lawful  exercise — ^is  of  the  latter  descrip- 
tion ;  every  requisite  for  either  must  appear  on  the  fiwe  of 
their  proceedings,  or  they  are  nullities." 

If  our  probate  courts  are  of  this  latter  description,  (and  of 
tiiiis,  I  have  no  doubt,)  then  the  petition  filed  by  the  admin- 
istrator, not  being  as  prescribed  by  statute,  the  Probate  Court 
did  not  get  jurisdiction,  and  all  subsequent  acts,  under  its 
orders,  are  void,  and  may  be  so  declared  in  a  collateral  pro- 
ceeding. The  court,  in  its  opinion,  has  said  that  a  defective 
petition  can  only  be  reviewed  upon  appeal,  &c.  The  reasons 
given  by  the  court  for  this  mode  of  review,  and  this  only, 
can  have  no  weight,  if  my  position  is  correct.  It  does  not 
follow  that  because  the  proceeding  of  probate  courts  and 
administrators,  concerning  the  sale  of  real  estate,  can  be 
questioned  collaterally,  that  "  questions  would  be  intermin* 
able." 

This  class  of  cases  is  as  distinct  from  cases  adjudicated  by 
courts  of  general,  superior,  or  inferior  jurisdiction,  as  day 
firom  night.  No  courts  except  those  made  appellate  courts, 
could  try  appeals  or  review  matters  on  error.  Justices  of 
the  peace  would  not  possess  this  power,  for  the  reason  that 
they,  being  courts  of  general  jurisdiction  to  a  certain  amount, 
or  inferior  courts  of  common  law  jurisdiction,  it  is  not 
necessary  that  their  records  shall  contain  the  &cts  upon 
which  they  decide,  except  when  their  proceedings  are  sum- 
mary nnder  statutory  powers;  consequently,  their  adjudi- 
cations are  just  as  binding  until  reversed,  as  the  proceedings 
of  courts  of  general  common  law  and  chancery  jurisdiction. 
But  in  all  cases  in  which  any  court  of  any  character,  acts 
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under  a  positive  statutory  power,  tbat  power  must  be  strictly 
pursued,  or  their  acts  may  be  collaterally  impeached.  This 
rule  will  not  render  judgments  imcertain,  nor  create  con- 
fusion. I^  on  the  other  hand,  the  position  assumed  by  the 
«ourt  is  to  be  law,  then  statutory  provisions  are  mere  nul- 
Uties,  and  may  be  regarded,  or  not,  with  impunity ;  and 
statute  law,  instead  of  being  what  it  was  intended  to  be,  a 
certain  fixed  rule  of  action,  affecting  all  alike,  becomes  a 
means  in  the  hands  of  ignorant  and  dishonest  persons,  of 
taking  from  the  infant  heirs  of  a  deceased  person  all  they 
possess,  in  a  summary  proceeding;  with  only  constructive 
notice. 

I  shall  present  nothing  fiirther  upon  the  question  of  the 
sufiBiciency  of  the  notice  to  those  interested  in  the  estate, 
only  to  re-affirm  the  position  assumed,  that  it  is  absurd,  and 
in  no  important  particular,  complies  with  the  requirements 
of  the  statute,  and  those  interested  in  the  estate,  are  in  the 
same  position  they  would  be  if  no  notice  had  been  issued. 
For  additional  authorities  upon  statutory  powers,  see  the 
following  cases :  11  Ills.  637 ;  Blackwell  on  Tax  Titles, 
51,  52,  58,  54,  55,  56,  72  to  74,  119,  120,  121 ;  2  Scam. 
23;  4Hill,86;  lScam.S23;  13  Mass.  453;  11  Bis.  642; 
1  Pick.  482 ;  22  Pick.  387 ;  2  Ohio,  281 ;  4  Pet  249 ;  16 
Wend.  554 ;  14  Pet  822 ;  4  Hill,  96 ;  1  Barb.  848 ;  20 
Wend.  249 ;  11  How.  414 ;  1  Hill,  100.  I  would  crave 
the  particular  attention  of  the  court  to  the  case  of  WiUiam" 
son  ei  al  v.  Perry,  8  How.  495,  540,  650 ;  8  Dal.  7 ;  1  Pet 
828 ;  15  Pet  699 ;  8  How.  750 ;  6  HUl,  415 ;  9  Conn.  227. 

Secondly,  Admitting,  for  the  sake  of  the  argument,  that 
there  is  no  defect  in  the  proceedings,  up  to  the  time  that  the 
administrator  was  licensed  to  sell,  stUl  his  sale  was  void,  for 
reason  that  he  did  not  comply  with  the  order  of  the  court, 
as  set  forth  in  his  license  to  sell.  And  here  permit  me  to 
say,  without  intending  any  disrespect  to  the  opinion  of  the 
court,  that  in  that  opinion,  as  written,  the  court  has  mistaken 
either  the  law  or  the  fsicts  of  the  case.  The  administrator's 
power  to  sell  is  a  special  statutory  power,  and  can  only  be 
executed  in  the  mode  prescribed  by  the  statute,  and  no 
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Other  mode  will  pass  any  title  to  a  purchaser.  No  adjudi* 
cation  by  any  court,  affirming  a  sale  made  under  a  statutory 
power,  can  cure  a  defectiTe  sale  made  under  that  power. 
I  state  this  proposition,  and  will  sustain  it  by  the  adjudicated 
cases  of  the  courts  of  different  states,  and  of  the  United 
States,  and  defy  contradiction  from  any  reported  cases,  viz : 
That  a  sale  made  under  and  by  virtue  of  a  statutory  power, 
if  not  made  in  the  exact  mode  prescribed  by  the  statute,  is 
absolutely  void,  and  even  after  it  has  been  affirmed  by  a 
court  of  competent  jurisdiction  to  order  and  direct  the  sale, 
may  be  impeached  collaterally.  Why  7  Because  the  admin- 
istrator has  no  power  to  act  in  any  other  mode,  nor  has 
the  court  any  power  to  supply  any  omissions  in  the  pro- 
ceedings of  the  administrator.  If  the  Probate  Court,  by  its 
a^udications  and  affirmations  of  a  sale  made  under  a  defec- 
tiye  notice,  can  supply  that  defect  by  such  adjudication, 
and  thus  render  an  invalid  sale  valid,  then  why  is  it  neces- 
sary to  have  any  statute  at  all? — or  why  regard  the  require* 
ments  of  the  statute  ?  The  sale  is  valid  if  made  as  prescribed 
by  statute,  for  reason  that  he  has  complied  with  its  require- 
ments ;  and  it  is  valid  if  he  has  not  complied  with  them,  by 
virtue  of  the  affirmation  of  the  court ;  and  in  either  case, 
those  claiming  adversely  are  concluded  by  the  sale.  All 
that  would  be  necessary  to  pass  the  title,  would  be  to  make 
a  sale,  no  matter  how  irregular.  Only  get  a  deed  from  the 
administrator  and  an  affirmation  by  the  court,  and  the  title 
is  perfect 

The  statute  requires  that  the  administrator  shall  give  thirty 
days'  notice,  by  posting,  &c.,  or  the  court  granting  the  license 
"may  order  such  notice  to  be  published  three  weeks  succes* 
sively  in  any  newspaper,  instead  of  such  posting  up  of  no- 
tLfications,  and  the  executor  or  administrator,  shall  publish 
the  same  accordingly."  Bev.  Stat  708,  §  18.  This  is  a 
positive  requirement  of  the  statute.  '^The  administrator 
shall  publish  the  same  accordingly."  There  is  no  discre* 
tion  with  him — ^he  must  do  this  act  in  the  exact  mode  pre- 
scribed by  statute.  In  this  case,  it  is  conceded  that  the 
AOtice  of  sale  was  dated  on  the  81st  of  July ;  that  the  first 
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publication  was  on  that  day,  the  second  on  tiie  7th  of 
August,  and  the  third  on  the  14th  of  August ;  and  that  the 
sale  was  on  the  15th  of  August — ^thus  giving  but  fifteen  days' 
notice  of  the  time  of  sale.  The  record  shows  that  the  order 
of  court,  as  expressed  in  the  license  to  sell,  required  him  to 
give  twenty -one  days'  notice  of  the  time  and  place  of  sale,  by 
publishing  three  weeks,  &c.  Then  the  order  required  three 
full  weeks,  the  law  required  the  same  time,  and  he  must  give 
three  full,  weeks'  notice,  before  he  could  legally  sell.  Any 
sale  made  by  him  upon  a  shorter  notice  than  required  by  the 
order  of  the  court  and  the  statute,  is  void,  and  no  subse* 
quent  act  of  the  administrator  or  the  court,  can  make  it 
binding  upon  those  claiming  under  the  decedent.  For  au- 
thority upon  this  point,  see  Williainson  ei  dL  v.  Perry ^  8  How, 
586,  538,  542,  543,  544,  546,  547,  548,  549.  On  page  644^ 
the  court  says :  "  No  departure  from  the  manner  in  which 
the  sale  is  directed  to  be  made,  either  under  a  judgment  at 
law,  or  a  decree  in  equity,  is  permitted."  On  page  548: 
"  Looking  to  the  conveyance,  it  is  void  for  want  of  the  per- 
formance of  that  condition  precedent,  which  was  made 
essential,  not  merely  to  the  commencement  of  the  estate^ 
but  to  the  very  creation  of  the  power  of  sale.  See  also, 
C.  &  H.'s  Notes  to  Phillipps  on  Ev.,  946,  987,  988, 989, 1016, 
1289;  6  Wheat.  49;  6  Mass.  40;  14  Mass.  286;  10  Wend. 
These  authorities  are  offered  to  show  that  the  administrator 
must  act  as  directed  by  statute ;  for  he  has  no  authority  or 
power  for  acting  in  any  other  manner.  See  also  4  Wheat  77 ; 

6  Wheat.  199 ;  3  Denio,  555 ;  14  Mass.  222 ;  16  Ills.  386 ; 
15  John.  537 ;  15  Wend.  374 ;  10  Ohio,  139,  278 ;  1  Mass. 
254 ;  15  Mass.  829  ;  17  Mass.  162,  201 ;  7  Wheat  69,  115 ; 

7  Pick.  554 ;  16  How.  317.  To  the  last  case  cited,  I  would 
ask  the  particular  attention  of  the  court.  The  only  question 
in  this  case,  was  whether  a  notice  of  sale  for  taxes,  was 
regularly  advertised,  and  the  sale  regularly  made,  if  it  was 
sold  before  the  expiration  of  twelve  full  weeks — ^the  time 
prescribed  by  statute.  The  court  held  that  the  term  "  twelve 
successive  weeks,"  is  as  definite  a  designation  of  time,  ac- 
cording to  our  division  of  it,  as  can  be  made.    When  we 
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say  a  thing  may  be  done  in  twelve  weeks,  or  that  it  shall 
not  be  done  for  twelve  weeks,  after  the  happening  of  a  fact 
which  shaU  precede  it,  we  mean  that  it  may  be  done  in 
twelve  weeks,  or  eighty -four  days;  or  as  the  case  may  be, 
that  it  shall  not  be  done  before." 

K  the  authorities  above  cited  and  quoted,  are  law,  then  is 
the  notice,  given  by  the  administrator,  of  the  time  and  place 
of  sale,  defective,  and  consequently,  his  sale  is  void.  No 
adjudication  upon  this  sale,  or  affirmation  of  it,  can  make  it 
valid,  for  reason  that  this  special  court,  although  it  may 
have  jurisdiction  of  the  case,  so  far  as  to  order  the  sale,  yet 
the  affirmation  of  the  sale  is  a  subsequent  act,  indepen- 
dent of  the  granting  of  license ;  and  before  the  court  could 
take  jurisdiction  of  this  &ct,  it  must  find  that  the  notice  was 
given  as  prescribed;  if  not  so  given,  it  could  no  more 
legally  affirtn  the  sale,  than  it  could  grant  a  license  to  sell 
without  a  petition.  This  power  to  affirm,  where  it  exists, 
exists  by  virtue  of  the  statute,  being  a  special  statutory 
power.  The  facts,  upon  which  the  affirmation  of  the  sale  is 
based,  must  appear  of  record ;  a  statement  made  by  the 
administrator,  that  he  had  observed  the  requirements  of  the 
law,  will  not  warrant  an  affirmation  of  the  sale.  The  notice 
itself,  must  be  placed  of  record,  and  then  if  defective,  not- 
withstanding the  court  may  have  affirmed,  the  sale  would 
not  be  valid,  for  reason  that  the  £icts  did  not  warrant  the 
conclusions  of  the  court.  See  the  case  cited  above  from  8 
Howard. 

This,  I  apprehend,  is  the  true  rule  of  distinction,  between 
courts  of  general  and  limited  jurisdiction  on  the  one  hand, 
and  those  acting  under  a  special  power,  on  the  other,  viz : 
Those  of  the  first  class,  when  they  acquire  jurisdiction,  can 
proceed  to  final  judgment,  and  these  judgments,  until  re- 
versed, will  be  binding  upon  all  persons,  regardless  of  irregu- 
larities ;  while  those  courts  who  act  under  a  statutory  power, 
must  show  affirmatively  by  their  records,  that  they  have 
complied  with  the  requirements  of  the  statute,  in  every 
particular,  or  their  proceedings  may  be  impeached  collater- 
ally.   The  same  rule  marks  the  line  of  distinction  between 
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sales  made  by  sheriff  and  other  ministerial  officers  act- 
ing ns  such,  and  those  made  by  persons  acting  under  a 
special  power.  The  former  act  by  virtue  of  precepts  issued 
upon  judgments  prima  facie  right,  and  their  sales  conclude 
third  persons,  notwithstanding  their  proceedings  are  irregu- 
lar ;  for  reason  that  the  power  under  which  they  act,  is  gen- 
eral, whilst  the  latter,  acting  under  a  special  power,  con- 
ferred for  a  special  purpose,  must  strictly  comply  with  the 
statute  requisites,  for  reason  that  nothing  is  presumed  in 
their  favor ;  and  if  the  record  does  not  show  a  compliance 
with  the  statute  on  their  part,  their  sale  will  be  void. 

The  notice  of  sale  not  having  been  given  as  prescribed 
by  statute,  the  next  inquiry  is,  is  there  any  provision  made 
by  statute,  for  curing  the  defect  ?  I  claim  that  there  is  none. 
No  court  has  power,  under  the  statute,  to  affirm  the  sale, 
'  nor  does  the  statute  require  that  it  should  be  affirmed.  An 
affirmance  by  the  Probate  Court,  of  a  sale  made  by  an  ad- 
ministrator, is  void  of  power,  being  made  without  authority 
of  law.  The  last  act  concerning  the  sale  of  real  estate  of 
intestates,  by  administrators,  requiring  adjudication  under 
the  statute,  is  to  ascertain  whether  the  &cts  exist  which  war- 
rant a  sale.  If  the  court  is  of  opinion  that  they  do  exist,  it 
grants  the  license ;  and  here  all  adjudication  ends.  All  that 
the  probate  judge  can  do,  after  the  license  is  issued  to  the 
administrator,  is  to  receive,  file  and  record  the  copy  of  no- 
tice, and  proof  of  the  manner  of  giving  it,  with  the  fiicts  of 
sale,  &c. ;  but  he  has  no  power  to  affirm  the  sale,  or  to  dis- 
affirm it,  and  if  he  does  either,  his  acts  are  beyond  his  power, 
and  void. 

On  page  708  Eevised  Statutes,  (§  10,)  we  find  in  what 
manner  title  is  to  pass  to  a  purchaser.  It  reads  as  follows, 
viz :  "  If  the  facts  set  forth  in  the  petition,  shall  be  proved 
to  the  satisfaction  of  the  court,  and  no  sufficient  cause  be 
shown  to  the  contrary,  the  court  shall  grant  the  license,  and 
the  executor  or  administrator  shall  be  thereupon  authorized 
to  execute,  in  due  form  of  law,  conveyances  of  such  real  es- 
tate as  he  shall  sell,  which  conveyances  shall  be  effectual  to 
pass  to  the  purchaser,  all  the  estate,  right,  title,  and  interest 
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in  the  granted  premises,  whicli  the  testator  or  intestate  had 
therein  at  the  time  of  his  decease,  or  which  was  then  in  any 
way  chargeable,  with  the  payment  of  his  debts." 

I  think  that  this  section,  shows  the  necessity  of  a  strict 
compliance  with  the  law,  not  only  on  the  part  of  the  admin- 
istrator, but  the  conrt  also.  The  acts  of  the  two  seem 
to  blend  somewhat  in  this  section.  The  court  grants  the 
license  upon  an  inspection  of  the  matters  contained  in  the 
petition.  Here  let  me  ask,  if  the  courts  can  inspect  the 
matters  contained  in  the  petition,  and  by  that  act  acquire 
jurisdiction,  when  that  petition  does  not  contain  what  the 
statute  says  it  shall  contain  ?  Is  a  petition  not  in  conform- 
ity with  the  statute,  such  a  petition  as  the  court  could  act 
upon,  when  the  &cts  which  it  should  contain,  are  omitted  ? 
But  as  I  have  presented  this  point  at  length  in  a  former  part 
of  this  argument,  I  will  now  leave  it,  and  return  to  the  ques- 
tion of  notice. 

The  court  will  perceive  that  it  is  the  sale  made  in  accord- 
ance with  the  requirements  of  the  statute,  that  gives  validity 
to  the  deed,  and  not  the  confirmation  of  the  sale  by  the 
court  As  the  power  to  sell,  is  one  derived  entirely  from 
the  statute,  will  a  notice,  published  less  than  three  success- 
ive weeks,  stating  the  time  and  place  of  sale,  be  such  a  com- 
pliance with  the  statute,  as  to  vest  in  the  purchaser  an  ab- 
solute title  ?  Is  not  the  purchaser  bound  to  know  the  law, 
and  to  know  that  the  administrator  has  complied  with  it? 
The  Probate  Court  is  required  to  keep  a  record,  containing 
alL  its  own  decisions,  and  copies  of  all  petitions,  notices,  war- 
rants, &c.  The  purchaser  is  bound  to  know  that  the  law 
has  been  strictly  complied  with,  and  he  cannot  be  protected 
in  his  purchase,  if  he  is  ignorant  of  what  he  might  know, 
and  what  the  law  presumes  every  man  does  know.  The 
court  will  recollect,  that  this  is  a  proceeding  in  rem ;  that 
there  are  no  adversary  parties ;  that  nothing  but  a  construc- 
tive notice  was  given  to  those  interested ;  that  there  was  no 
appearance  for  the  minor  heirs ;  and  that  the  power  of  trans- 
ferring the  title,  is  left  by  the  statute,  in  the  hands  of  one 
who  has  no  personal  interest  at  stake,  and  acts  independently 
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of  all  restraint,  except  that  imposed  by  the  statute.  Then, 
to  say  that  he  can  disregard  the  requirements  of  statute,  is 
to  say  that  he  possesses  greater  power  than  his  creator;  all 
that  would  be  necessary  to  absorb  the  estate,  and  rob  the 
heirs,  is  to  obtain  license  to  sell,  and  then  do  as  he  pleases. 
This  is  not  the  law,  and  I  hope  it  never  will  be.  I  hope 
this  court  will  administer  the  law  in  the  manner  contem- 
plated by  its  framers,  and  as  it  has  always  been  adminis- 
tered, under  similar  laws  in  other  states.  If  a  diflferent  rule 
is  adopted,  then  is  the  estate  of  a  deceased  person,  lawful 
plunder  for  all  who,  under  pretence  of  legal  process,  can 
seize  upon  it ;  and  better  would  it  be,  for  men  to  leave  no 
estates  to  be  settled  after  their  death. 

Not  only  must  the  administrator  give  the  notice  in  the 
mode  prescribed,  and  for  the  length  of  time  prescribed,  but 
these  facts  must  appear  of  record.  I^ot  the  conclusion  of 
the  Probate  Court,  as  to  whether  the  proper  notice  has  been 
given,  but  "  an  affidavit  of  the  executor  or  administrator,  or 
of  the  person  employed  by  him  to  give  such  notice,  being 
made  before  the  judge  of  probate,  or  before  some  justice  of 
the  peace,  and  filed  and  recorded,  together  with  a  copy  of 
the  notice,  in  the  probate  office,  within  one  year  after  the 
sale,  shall  be  admitted  as  evidence  of  the  time,  place  and 
manner  of  giving  the  notice."  Eev.  Stat.  709,  §  14.  Thus 
it  is  seen  what  must  be  done  after  the  sale  by  the  adminis- 
trator, and  clearly  the  law  does  not  contemplate  an  affirma- 
tion of  the  sale  by  the  Probate  Court. 

It  is  not  pretended,  that  there  is  any  evidence  of  the  no- 
tice, placed  of  record ;  nor  is  there  any  evidence  of  any 
kind,  to  show  a  legal  notice.  True,  there  is  a  copy  of  no- 
tice taken  from  an  old  file  of  the  papers,  giving  notice  of  the 
sale ;  but  it  is  not  pretended,  that  this  notice  was  given  more 
than  fifteen  days ;  and  how  a  court  can  for  a  moment,  allow 
that  it  admits  of  a  question,  that  such  a  notice  is  not 
a  compliance  with  the  statute,  is  a  matter  of  surprise  to  me. 
K  the  court  assumes  the  province  of  the  legislature,  and 
makes  its  decisions  a  healing  act  to  cure  the  defective  pro- 
ceedinga  of  the  administrator,  perhaps  it  can  legalize  the 
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sale ;  but  in  no  other  way  can  it  cure  the  defect.  If  the 
statute  means  what  it  says,  then  is  the  sale  made  by  the  ad* 
ministrator,  of  the  premises  in  dispute  in  this  case,  abso- 
lutely void. 

I  have  thus  &r  treated  this  case  as  though  it  stood  inde- 
pendently of  any  other  statute  restriction  than  those  already 
cited ;  and  have  tried  to  demonstrate,  from  the  facts  in  the 
case — from  the  statutes,  and  from  the  decisions  uniformly 
made  in  other  courts  upon  like  questions — ^that  the  whole 
proceeding  in  this  case,  is  a  nullity,  for  reason  that  there 
was  not  a  Compliance  with  the  statute.  I  now  wish  to  apply 
the  test  fixed  by  statute  in  this  case,  and  in  all  like  cases. 
Section  86,  on  page  718,  Bevised  Statutes,  reads  as  follows : 
"In  case  of  an  action  relating  to  any  estate  sold  by  an  ex« 
ecutor,  administrator,  or  guardian,  in  which  an  heir,  or  other 
person  claiming  under  the  deceased,  or  in  which  the  ward, 
or  any  other  person  claiming  under  him,  shall  contest  the 
validity  of  the  sale,  it  shall  not  be  avoided  on  account  of 
any  irregularity  in  the  proceedings,  provided  it  shall  appear : 

"  First.  That  the  executor,  administrator,  or  guardian,  was 
licensed  to  make  the  sale  by  a  court  of  competent  jurisdic- 
tion. 

"  Second,  That  he  gave  bond,  &c. 

"  Third.  That  he  took  the  oath  prescribed  in  this  statute. 

"  Fourth.  That  he  gave  notice  of  the  time  and  place  of 
sale,  as  prescribed  herein ;  and, 

"  F'^ih.  That  the  premises  were  sold  accordingly,  by  pub^ 
lie  auction,  and  are  held  by  one  who  purchased  them  in  good 
fiutk" 

The  court  has  said,  that  if  the  above  provisions  are  not 
complied  with,  the  sale  may  be  questioned.  See  Cooper  v. 
Sunderland,  8  Iowa,  114.  In  the  same  case,  a  sale  made  by 
guardian,  was  held  void,  for  reason  that  it  did  not  appear 
that  the  guardian  took  the  oath,  as  prescribed  in  the  chapter 
from  which  the  last  quotation  is  made. 

Now,  if  this  section  thirty -dx  means  what  it  says,  it  means 
that  any  person  claiming  under  the  intestate,  will  not  be 
precluded  by  any  sale  made  by  an  administrator,  unless  he 
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has  complied  with  the  statute  requirements.  It  must  ap- 
pear  that  he  was  licensed  by  a  court  of  competent  jurisdic- 
tion ;  not  by  a  court  who  has  jurisdiction  under  the  statute 
to  order  sales  of  the  estates  of  deceased  persons  generally ; 
but,  that  in  the  particular  case,  he  possessed  competent  ju- 
risdiction, by  the  presentation,  on  the  part  of  the  adminis- 
trator, of  a  petition ;  not  a  paper  that  the  administrator  calls 
a  petition,  but  a  petition  containing  the  proper  matter. 

This  proper  matter  must  be  just  what  the  statute  pre- 
scribes, and  nothing  less  will  comply  with  this  section  of  the 
statute.  Nor  can  a  probate  court  acquire  competent  juris- 
diction, unless  the  notice  is  given  to  those  interested,  of  the 
time  and  place  of  hearing  the  petition.  This  notice  must 
be  as  prescribed  by  statute,  or  the  court  is  not  one  of  com- 
petent jurisdiction.  If  these  fSuits  of  a  petition  and  notice 
containing  the  proper  matter,  do  not  appear  of  record,  the 
court  is  not  one  of  competent  jurisdiction.  It  cannot  give 
itself  jurisdiction  by  its  adjudication,  and  therefore  its  order 
allowing  the  sale,  and  its  giving  the  license  to  the  adminis- 
trator to  sell,  are  void ;  and  the  validity  of  the  sale  may  be 
inquired  into  in  a  collateral  proceeding,  and  the  sale  may  be 
declared  void.  This  section  provides,  that  the  sale  shall  not 
be  questioned,  if  he  gave  notice  of  the  time  and  place  of  sale, 
as  prescribed  in  chapter  10  of  this  act    Rev.  Stat.  706. 

The  &ct  of  the  notice  having  been  published  as  prescribed, 
must  appear.  How  ?  By  an  inspection  of  the  records  of 
the  Probate  Court,  not  by  its  adjudications ;  for  the  reason, 
that  when  it  has  issued  the  license  to  sell,  it  has  performed 
its  last  act  of  adjudication — its  power  is  spent — and  all  its 
subsequent  acts  are  only  those  necessary  to  make  and  pre- 
serve a  record  of  its  own  proceedings,  and  those  of  the  ad- 
ministrator. K  the  notice  is  not  given  as  prescribed  by 
statute,  the  administrator  has  no  authority  to  sell,  and  his 
sale  can  pass  no  title.  Those  interested  in  the  estate  have 
the  right  to  give  hoods  for  the  payment  of  the  debts  of  the 
estate,  and  thus  prevent  a  sale ;  and  for  this  reason,  the  no- 
tice must  be  published  the  full  time.  They  are  entitled  to 
the  full  twenly-one  days,  to  the  last  hour  of  the  last  day,  and 
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to  the  last  minute  of  the  last  hour ;  and  the  administrator  can- 
not, by  carelessness,  ignorance,  or  design,  abridge  that  time ; 
and  whenever  it  is  shown  by  the  record,  or  aliunde,  that  the 
notice  has  not  been  published  the  full  time  required,  the  sale 
is  void,  and  may  be  so  declared  on  a  collateral  proceeding. 
In  what  manner  must  the  fact  of  the  jurisdiction  of  the  court^ 
and  the  &ct  that  the  requisite  notice  was  given,  appear  ?  I 
answer,  by  the  record,  and  in  no  other  way  can  it  legally 
appear.  By  a  careful  inspection  of  chapter  12,  page  781, 
Bevised  Statutes,  it  will  be  seen  that  all  the  proceedings  in 
cases  before  the  Probate  Court,  must  be  recorded.  Section 
6,  page  781,  reads:  ^' All  his  decrees  and  orders  shall  be 
noade  in  writing,  and  the  judge  of  probate  shall  record  in 
books  to  be  kept  for  that  purpose,  all  such  decrees  and  or- 
ders, and  also  all  wills  proved  in  court,  with  the  probate 
thereof,  all  letters  testamentary,  and  of  the  administratioUi 
all  warrants,  reports,  returns,  accounts,  and  bonds,  and  all 
such  other  acts  and  proceedings  as  ought  to  be  recorded." 
This  section,  I  apprehend,  clearly  establishes  the  &ct  that 
the  Probate  Court  is  one  of  special  statutory  power,  not  com- 
petent to  pass  upon  the  question  of  its  own  jurisdiction,  but 
whose  records  must  show  the  facts  which  give  jurisdiction. 

It  also  shows,  that  the  record  is  the  only  proof  admissible, 
of  the  time  and  place  of  sale.  This  must  also  "  appear  "  of 
record.  Let  us  take  section  11,  page  719,  Bevised  Statutes, 
in  connection  with  section  5,  and  there  can  be  no  doubt  of 
this  fact.  Section  11  reads  as  follows :  "  When  the  validity 
of  any  decree  of  the  Probate  Court  shall  be  drawn  in  ques- 
tion, in  any  other  suit  or  proceedings,  everything  necessary 
to  have  been  done  or  proved,  in  order  to  render  the  decree 
valid,  and  which  might  have  been  proved  by  parol  evidence 
at  the  time  of  making  the  decree,  and  was  not  required  to 
be  recorded,  shall,  after  twenty  years  from  such  time,  be 
presumed  to  have  been  done  or  proved,  unless  the  contrary 
appears  on  the  same  record." 

By  a  careful  examination  of  this  section,  it  will  be  seen 
that  no  presumptions  are  to  be  made  in  fistvor  of  the  records 
of  the  Probate  Court ;  that  all  their  judicial  acts,  and  the 
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facts  upon  wliidi  they  are  based,  must  be  recorded,  and  that 
even  after  twenty  years  shall  have  passed  away,  and  then 
only,  can  those  presumptions  be  made  in  favor  of  those  mat- 
ters, not  jrequired  to  be  spread  upon  the  records.  I  silbmit 
whether  a  record  not  containing  these  statute  requirements, 
"  is  absolute  verity,"  or  whether  a  court  can  "  presume " 
anything  in  its  fevor;  or  whether  a  probate  court,  by  pla- 
cing its  own  conclusions  upon  record,  can  supply  any  defects 
which  appear  upon  the  face  of  its  proceedings  ?  Can  a  court 
say,  that  a  notice  not  given  the  length  of  time  prescribed  by 
statute,  is  a  good  notice,  because  the  administrator  says  that 
he  gave  notice  according  to  law  ?  If  so,  then  presumptions 
are  as  good  as  &cts,  and  everything  omitted  can  be  pre- 
sumed. Will  the  statute  warrant  the  court  in  presuming 
that  by  the  term  **  three  successive  weeks,"  the  legislature 
intended  two  "  full  weeks  ?"  To  my  mind,  this  would  seem 
unreasonable ;  and  with  deference  to  the  opinion  of  the  court, 
permit  me  to  say  that  the  language  of  the  statute  is  too  plain, 
to  require,  or  even  permit,  a  construction  of  this  kind.  When 
the  statute  says  "  three  successive  weeks,"  if  it  admits  of  a 
construction,  or  requires  any  presumptions  in  order  to  un- 
derstand its  meaning,  I  apprehend  that  the  reasonable  legal 
construction,  or  presumption,  would  be,  to  say  it  means 
"  three  weeks,"  and  not  two  weeks.  Nor  does  the  fact  that 
parties  in  adversary  suits,  must  answer  upon  ten  days'  no- 
tice, weigh  a  particle  in  favor  of  this  reasoning ;  because, 
after  a  party  has  his  ten  days'  notice  to  appear  and  answer, 
he  has  right  of  appeal ;  and  still,  before  his  property  can  be 
sold,  he  is  entitled  to  thirty  days'  notice  of  the  time  and 
place  of  sale ;  and  this,  too,  in  a  case  where  he  can  at  once 
test  its  legality,  by  motion  to  set  it  aside,  and  where  he  has 
the  right  to  redeem. 

In  cases  of  sales  by  administrators,  there  are  no  adversary 
parties ;  there  is  no  inspection  of  his  proceedings  after  sale ; 
there  is  no  time  in  which  the  heirs  can  redeem — ^but  by  the 
act  of  selling,  the  estate  is  forever  gone ;  and  thus  an  infant, 
without  a  guardian,  incompetent  to  protect  its  own  interests, 
is  stripped  of  all,  and  this,  too,  upon  the  presumption  that 
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"three  successiye  weeks"  means  "two  full  weeks."  It 
seems  to  me  that  this  construction  is  not  warranted ;  nor  is 
any  construction  which  is  intended  to  aid  a  defective  execu- 
tion of  a  special  statutory  power.  If,  then,  the  notice  is  de- 
fective, what  is  the  effect?  I  have  shown  that  there  is 
no'  court  to  adjudicate  upon  this  sale,  and  consequently 
there  can  be  no  appeal.  Is  not  this  the  only  legal  con- 
clusion ?  The  purchaser  takes  title  at  his  own  risk,  and  if 
the  administrator  has  not  complied  with  the  requirements 
of  law,  the  purchaser,  and  not  the  minor  heirs,  must  take 
the  consequences.  Then  I  come  to  the  conclusion  that  the 
sale  is  void,  for  the  following  reasons : 

1.  The  Probate  Court  is  a  court  of  special  statutory  pow- 
er, and  can  act  in  no  other  mode  than  that  prescribed  by 
statute ;  and  nothing  can  be  presumed  in  favor  of  its  action. 

2.  The  petition  not  containing  the  proper  matter,  and  the 
notice  given  to  the  heirs  not  being  as  the  statute  prescribes, 
the  decree  of  the  court  allowing  the  administrator  to  sell, 
was  without  authority  of  law,  and  void  for  want  of  jurisdic- 
tion. 

S.  The  administrator  not  having  given  the  notice  of  sale 
as  prescribed  by  statute,  had  no  power  to  sell. 

4.  The  purchaser  is  bound  to  know  that  the  statute  has 
been  complied  with,  before  he  purchases ;  and  if  it  has  not 
thus  been  complied  with,  he  takes  no  title ;  and  those  claim- 
ing under  the  deceased,  are  not  prejudiced  by  his  purchase, 
and  can  maintain  an  action  of  right  for  the  premises  sold 
by  the  administrator. 

In  conclusion,  permit  me  to  say,  that  in  this  argument  I 
have  designed  to  present  the  law  as  I  believe  it  is,  and  have 
assumed  no  position  which  is  not  supported  by  authorities 
entitled  to  consideration.  If  I  have  made  myself  under- 
stood, it  is  all  that  I  desire.  The  importance  of  the  case  de^^ 
mands  a  careful  investigation,  which  I  have  attempted  to 
give  to  it :  important,  not  for  the  amount  in  controversy  in 
this  suit  alone,  but  for  the  reason  that  a  large  amount  of  real 
estate  has  passed  from  heirs  of  estates,  upon  proceedings  of 
a  like  character,  and  for  a  nominal  value ;  and,  as  a  general 
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thing,  it  has  passed  into  the  hands  of  men  who  get  all  they 
have  by  virtue  of  administrators'  sales ;  men  who  look  to 
no  point,  except  to  get  by  summary  proceedings,  and  sum- 
mary sales,  the  greatest  amount  of  real  estate,  for  the  least 
money,  and  generally  fittten  on  the  substance  of  minor  heirs ; 
and  who  do  not  hesitate  to  take  from  them  even  their  means 
of  support  and  education,  if  it  can  be  done  under  cover  of 
legal  procedure ;  and  men  who  ought  not,  either  in  law  or 
equity,  to  claim  the  benefit  of  presumptions.  If  the  court 
shall  decide  that  administrators  must  observe  the  require- 
ments of  the  statute,  in  making  sales  of  real  estate,  I  shall 
feel  assured  that  the  rights  of  orphan  children  are  safe.  If, 
on  the  other  hand,  the  court  shall  think  that  the  stern  rule 
of  law  will  not  allow  them  to  declare  this  sale  void,  I  shall 
bow  with  submission  to  that  decision,  but  at  the  same  time, 
shall  feel,  that  of  all  persons,  the  orphan  is  most  to  be  pitied 
in  its  helpless  condition. 

Richman  Jk  Brother,  for  the  appellant 

We  desire  to  offer  some  considerations  to  the  court,  and 
cite  some  authorities,  in  reply  to  the  lengthy  argument  of 
the  plaintiff's  counsel.  And  in  the  first  place,  denying  the 
proposition  set  forth  in  the  outset  of  the  plaintiff's  argument, 
we  shall  proceed  to  give  the  true  doctrine  of  jurisdiction,  as 
applied  to  the  case  at  bar. 

The  court,  in  Homer  v.  Doe,  1  Carter,  132,  sets  out  the 
whole  question  of  jurisdiction,  under  three  distinct  heads, 
and  collates  the  authorities  to  sustain  it.  Beferring  the  court 
particularly  to  that  case,  we  will  proceed  to  give  the  second 
head  in  full,  it  being  the  one  with  which  we  are  most  inti- 
mately concerned. 

2.  That  a  judgment  of  a  court  of  any  of  the  states  of  this 
Union,  having  jurisdiction  of  the  subject  matter  of  the  suit,  and 
of  the  person,  however  irregular,  is  not  void,  and  not  impeach- 
able collaterally,  unless  it  may  be  for  fraud.  Rex  v.  VincerU, 
1  Strange,  481 ;  Rex  v.  Rhodes,  lb.  703 ;  Raines'  Gase,  1 
Ld.  Eaym.  262 ;  Noel  v.  Wdls,  1  Lev.  235 ;  Bush  v.  Sheldon, 
1  Day's  Cases,  170 ;  Peck  v.  Woodbridge,  8  lb.  80 ;  Kempe's 
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Lasee  y.  Kennedy  et  at,  5  Cranch,  178 ;  Burke  v.  Elliott^  4 
Iredell,  336 ;  DiM  v.  Page,  2  Greene,  143 ;  Martinis  Lessee 
V.  Boach,  1  Harr.  (N.  J.)  477,  478 ;  Obert  v.  Hammill,  6  lb. 
78 ;  8  Cowen  &  Hill's  Notes  to  Phillipps  on  Evidence,  803 ; 
Ludlow's  Heirs  v.  Johnson  et  al.j  8  Ohio,  663 ;  Atkinson  y. 
Jordan  et  al,  6  Ohio,  294 ;  Ohver^s  Heirs  v.  Bujffin,  6  Ohio, 
255 ;  Pillsbury  r.  Dugan's  Adm\  9  Ohio,  117 ;  Stall  v.  Jfc- 
AUsUr,  9  Ohio,  18 ;  Thompson  v.  Tolmie,  2  Peters,  164 ; 
Voorhees  et  aL  v.  Jackson,  10  Peters,  449 ;  Orignon^s  Lessee 
T.  Astor^  2  Howard,  839.  We  think  the  foregoing  state* 
ment  of  the  law  of  jurisdiction,  will  aid  us  materially  in  the 
inyestigation  of  the  case  before  the  court 

Had  the  Probate  Court,  in  this  case,  jurisdiction  ?  It  will 
not  be  denied  that  the  nature  of  the  case  entitled  the  Probate 
Court  to  take  cognizance  of  the  persons  and  sublet  matter. 
They  were  peculiarly  within  the  jurisdiction  of  such  a  tri- 
bunal ;  it  was  organized  especially  for  the  hearing  of  such 
causes.  What  is  jurisdiction?  ''It  is  defined  by  the 
Supreme  Court  of  the  United  States,  to  be  the  power  to 
hear  and  determine  a  cause."  6  Peters,  709.  Now  what 
was  necessary  to  bring  a  case  before  the  Probate  Court,  so 
that  it  could  exercise  the  jurisdiction  conferred  upon  it  by 
law  ?  Bev.  Stat  136.  Simply  the  presentation  of  a  peti- 
tioui  setting  forth  certain  facts  mentioned  in«  the  statute. 
Of  the  sufficiency  of  that  petition,  the  court  was  to  jiuige 
and  decide;  for,  "  all  matters  of  law  and  fact,  shall  be  de- 
termined by  said  court,  when  properly  before  it,"  says  the 
statute,  (page  136,  section  4),  and  if  the  decision  should  be 
erroneous,  a  f  uU  and  adequate  remedy  was  provided  by  the 
statute  organizing  probate  courts ;  for,  after  using  the  lan- 
guage just  quoted,  it  goes  on  to  say,  ''  and  in  all  cases,  an 
appeal  or  writ  of  error  shall  lie  to  the  District  Court  of  the 
oounty."  In  further  support  of  the  doctrine  advanced,  we 
desire  to  direct  the  attention  of  the  court  to  the  reasoning 
of  Smith,  J.,  in  Doe  v.  Smithy  1  Carter,  457.  This  was  an 
ejectment,  to  declare  void  the  proceedings  of  a  probate  court, 
in  partitioning  certain  lands.  He  first  establishes  the  fact 
that  the  Probate  Court  is  one  of  general  jurisdiction,  (page^ 

Vol.  IV.  8 
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456 ;)  and  being  satisfied  that  the  case  before  it  came  within 
the  general  scope  of  its  powera,  proceeds  to  inquire  what 
was  necessary  to  bring  a  case  presented  within  the  operation 
of  such  jurisdiction,  and*  says :  '*  The  first  step  to  be  taken 
was,  obviously,  the  application.  The  statute  does  not  ^ie« 
scribe  the  mode  in  which  the  application  should  be  made, 
but  it  was  made  in  the  present  instance  by  petition ;  and 
upon  such  application  being  made,  it  became  the  duty  of 
the  court  to  ascertaip :  1st  Whether  the  &cts  therein  al- 
leged were  substantially  such  as  to  authorize  the  remedy 
petitioned  for.  2d.  Whether  the  requisite  notice  had  been 
given  to  the  other  owners.  8d.  Whether  the  fisusts  alleged 
were  stated  with  sufficient  form  and  precision.  4th.  Whe- 
ther the  statements  contained  in  the  petition  were  true.  If 
the  first  inquiry  were  answered  satisfiictorily-that  is,  if  suf- 
ficient  facte  were  alleged  to  bring  the  case  presented,  within 
the  jurisdiction  of  the  court-HSUch  jurisdiction  at  once  at- 
tached ;  and  the  remaining  subjecte  of  inquiry,  became  the 
subjects  of  judicial  action,  but  were  not  questions  necessa- 
rily incident  to  the  exercise  of  jurisdiction.  Jurisdiction 
must  necessarily  exist,  before  su<di  questions  can  be  exam- 
ined. In  this  case,  the  petition  filed  by  Kendrick  avers  that 
he,  together  with  other  persons  named,  were  the  owners  of 
several  tracte  of  real  estate,  situated  in  a  certain  congres- 
sional township  and  range,  and  that  he  desired  to  have  par- 
tition thereof.  This,  (says  the  court,)  we  think  was  sufficient 
t9  satisfy  the  first  subject  of  inquiry  noticed abov^  (viz:  the 
application,)  and  to  authorize  the  entertainment  of  jurisdic- 
tion in  the  case." 

The  court  will  perceive  that  this  was  a  case  before  a  pro- 
bate court,  and  a  proceeding  in  rem  ;  yet  we  find  the  court 
deciding  the  question  of  ite  own  jurisdiction,  upon  the  pre- 
sentation of  a  petition,  even  though  the  statute  did  not  pre- 
scribe the  mode  of  application.  The  court  decided,  first, 
that  a  petition  was  the  proper  mode ;  and  second,  that  the 
petition  presented  contained  the  proper  matter,  &a;  and 
these  proceedings,  says  Smith,  J.,  could  not  be  collaterally 
impeached.    The  petition  was  defective ;  it  did  not  mention 
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ihe  state  or  county  in  which  the  land  was  situated ;  one 
tcact  was  mis-described ;  and  five  other  distinct  objections 
were  made  to  the  proceedings;  but  the  court  overruled 
them  all,  and  on  page  469,  says :  "  Haying  thus  arrived  at 
the  conclusion  that  the  Probate  Court  had  jurisdiction,  &c., 
&C.,  the  remaining  objections  may  be  easily  disposed  of. 
The  sufficiency  of  the  report  of  the  commissioners,  the  proof 
of  the  tide  of  the  petitioner,  and  the  ascertainment  of  the 
relative  shares  of  the  several  parties,  were  all  matters  of 
subsequent  adjudication,  and  the  decisions  of  the  court  there- 
upon, cannot  be  controverted  collaterally." 

It  is  admitted  in  plaintiff's  argument,  that  the  judgments 
of  courts  of  general  jurisdiction,  are  not  impeachable  coUat* 
erally;  while  those  of  inferior  and  special  jurisdiction,  are. 
We  have  already  shown,  in  Doe  v.  Smithy  that  a  probate 
court  was  there  regarded  and  treated  as  a  court  of  general 
jurisdiction ;  and  we  now  call  the  attention  of  the  court  to 
the  opinion  of  Caton,  J.,  in  Propst  v.  Meadows^  13  Illinois, 
168.  He  says :  '*  The  county  court,  although  of  limited,  is 
not,  strictly  speaking,  of  inferior  jurisdiction,  and  certainly 
is  not  a  court  of  special  jurisdiction.  It  is  a  court  of  record, 
and  has  a  general  jurisdiction  of  unlimited  extent,  over  a 
particular  class  of  subjects;  and  when  acting  within  that 
sphere,  its  jurisdiction  is  as  general  as  that  of  the  Circuit 
.Court  When,  therefore,  it  is  adjudicating  upon  the  admin- 
istration of  estates  over  which  it  has  a  general  jurisdiction, 
as  liberal  intendment  will  be  granted  in  its  favor,  as  would 
be  extended  to  the  proceedings  of  the  Circuit  Court;  and  it 
is  not  necessary  that  all  the  facts  and  circumstances  which 
justify  its  action,  should  affirmatively  appear  upon  the.  face 
cf  its  proceedings." 

In  the  Lessee  of  Adams  v.  JefferieSy  12  Ohio,  272,  the  court 
observes:  ''It  is  necessary  that  such  tribunals  (probate 
courts)  show  they  act  within  the  scope  of  their  powers ;  but 
after  jurisdiction  is  once  acquired,  however  irregular  or 
erroneous  their  proceedings  may  be,  they  cannot  be  colkUer- 
oOy  impeached,  and  they  concluded  all  persons,  unless  an- 
nidled  by  certioTQin  or  appeal"    And  see  cases  there  cited. 
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In  Lessee  of  Evring  v.  Higby^  6-7  Ohio,  842,  the  court 
observes :  "  An  order  of  the  Court  of  Common  Pleas  to  sell 
the  land  descended  to  the  heirs,  on  the  petition  of  the 
administrator,  is  the  order  of  a  court  having  jurisdiction  of 
the  subject,  and  is  as  conclusive  on  all  interested  in  the 
land,  as  a  judgment  or  decree.  A  purchaser  imder  such 
order  holds  his  title  as  securely  as  a  purchaser  at  sheriff's 
sale.  To  defeat  his  title,  the  order  can  no  more  be  attacked 
collaterallyj  than  can  a  judgment  or  decree ;  and,  although 
it  may  be  ^erroneous  or  irregular,  a  title  acquired  under  it 
by  a  stranger,  before  it  is  reversed  or  set  aside,  is  as  good 
as  though  it  were  not  erroneous  or  irregular."  8  Ohio, 
257 ;  4  lb.  181 ;  2  Peters,  168 ;  2  Binn.  46.  In  Heirs  </ 
Ludlow  V.  Johnson  et  al,  8  Hammond,  568,  the  court  says: 
"  If  the  Court  of  Common  Pleas,  acting  as  a  probate  or 
orphans'  court,  had  jurisdiction,  an  end  is  put  to  the  matter. 
We  cannot  inquire  coUateraUy,  whether  that  jurisdiction 
was  properly  exercised.  The  order  may  have  been  unad- 
visedly or  erroneously  made,  but  the  purchaser  has  inno- 
cently acquired  rights,  of  which  he  cannot  be  divested,  so 
long  as  it  remains  tmreversed."  In  Thompson  v.  Doe,  8 
Blackf.  887,  the  court  authorized  the  administrator  to 
sell  land  at  private  sale,  contrary  to  the  statute,  and  it  was 
held  that  the  order  of  sale  was  erroneous,  but  that  it  was 
not  a  nuUity,  and  the  purchase  under  it  was  valid.  See  also, 
15  Ohio,  689 ;  18  Ohio,  868 ;  5  Blackf  487,  on  this  subject. 

We  also  think  that  section  10,  chapter  10,  page  708,  Rev. 
Stat.,  shows  clearly  that  after  jurisdiction  had  once  attached, 
the  court  had  power  to  determine  upon  all  points  that 
might  arise,  and  that  its  decisions  could  not  be  collaterally 
inquired  into,  but  only  in  the  manner  provided  by  the 
statute,  (page  186,  §  4 ;)  for  it  expressly  says,  "  If  the  fectB 
set  forth  in  the  petition,  shall  be  proved  to  the  satisfaction 
of  the  court,  and  if  no  sufficient  cause  be  shown  to  the  con- 
trary, the  court  shall  grant  the  license,  and  the  executor  or 
administrator  shall  be  thereupon  authorized  to  execute  in 
due  form  of  law,  conveyances  of  such  real  estate  as  he  sball 
seUy  which  conveyances  shall  be  effectual  to  pass  to  the 
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purchaser  all  the  estate,  right^  title  and  interest  in  the  granted 
piemises,  which  the  testator  or  intestate  had  therein  at  the 
time  of  his  decease.'^  Thus  declaring,  in  effect,  that  if  the 
court  is  satisfied,  upon  due  inspection,  it  shall  grant  a  license 
to  sell ;  by  which  authority,  the  administrator  conveys  to 
the  purchaser  all  the  decedent's  interest ;  and  such  a  pro- 
ceeding, in  the  nature  of  things,  must  be  binding,  until  set 
amde  or  reversed  in  the  statutory  manner* 

The  plaintiff's  counsel  briefly  refers  to  the  case  of  Orig' 
noiCs  Lessee  y.  Asior^  2  Howard,  320,  and  says  that  the  peti- 
tion in  this  case  contained  "  the  proper  matter,'^  and  therefore 
conferred  jurisdiction.  But  the  case  shows  nothing  of  the 
kind.  It  distinctly  says,  that  the  jurisdiction  was  conferred 
by  the  presentation  of  a  petition,  and  that  the  decision  of 
the  court  as  to  its  sufficiency,  was  the  exercise  of  jurisdiction. 
See  page  839.  But  the  court  went  still  further,  and  heldf 
that  "  the  granting  of  the  license  was  a  binding  adjudication ; 
that  all  fiicts  necessary  to  give  jurisdiction,  as  well  as  to  war- 
rant the  license,  existed ;  and  that  the  record  was  conclusive 
evidence  thereof*  This  whole  case  maps  out  the  law  which 
governs  cases  like  that  under  consideration,  in  a  dear  and 
luminous  manner;  and  we  see  nothiug  in  the  argument  of 
plaintiff's  counsel,  or  the  array  of  cases  therein  cited,  to 
weaken  its  force.  It  is  evidently  a  formidable  obstacle  in 
the  learned  counsel's  way,  and  he  hastily  passes  it  by,  paus- 
ing but  a  moment  to  misstate  a  few  of  its  points.  The  court 
will  observe  that  in  the  case  referred  to,  {principles  are  not 
only  enunciated,  but  they  are  supported  by  niunerous  un- 
questionable auth(Mnties,  and  a  train  of  masterly  and  com- 
prehensive reasoning,  which,  we  think,  must  forever  set  this 
subject  at  rest. 

Plaintiff's  counsel  has  cited  i^  great  many  cases,  appa- 
rently in  supporti^  his  positions ;  but  do  they  sustain  him  ? 
Let  us  examine  a  few  of  them.  He  relies  strongly  on  6 
Wheaton,  119 ;  but  an  attentive  perusal  of  this  case  showS| 
that  the  court  never*  had  jurisdiction.  See  page  126.  He 
makes  a  great  parade  of  WiMamson  v.  Berry  ^  8  Howard, 
£S7j  and  onward.    But  there  are  several  things  to  be  noticed 
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in  this  case.  This  was  a  sale  by  a  trustee,  of  certain  prem* 
ises,  under  a  private  act  of  the  legislature  of  the  state  of 
New  York,  passed  to  remove  obstacles  in  the  way  of  exe* 
cuting  certain  trusts  under  a  will ;  and  it  was  held  he  had 
only  a  special  power,  and  that  if  he  exceeded  the  power,  his 
acts  were  void.  But  in  this  case,  the  court  admitted  that  if 
the  chancellor  had  jurisdiction,  his  proceedings  could  not 
be  collaterally  impeached.  But  they  denied  his  jurisdiction 
to  do  certain  things,  and  on  that  ground  declared  his  order, 
&c.,  void.  We  would  respectfully,  but  earnestly,  direct  the 
attention  of  the  court  to  the  dissenting  opinion  in  this  caise. 
Page  550.  The  private  act,  (which  was  passed  for  the  relief 
of  one  Thomas  B.  Clarke,)  is  recited  in  the  report  of  the 
case ;  and  a  perusal  of  it  will  show  that  there  can  be  but 
little  analogy  between  the  acts  of  a  trustee  under  it,  and  the 
acts  of  a  probate  court,  or  the  acts  of  an  administrator,  whose 
doings  are  duly  confirmed  by  the  court  appointing  him. 
But  even  in  that  case,  the  court  were  divided.  Taney,  J., 
Catron,  J.,  and  Nelson,  J.,  dissented  ;  and  the  latter  de- 
livered a  powerful  opinion,  overturning,  as  we  think,  the 
decision  of  the  other  judges.  He  (plaintiff's  counsel)  cites 
Young  et  al,  v.  Lorain  et  al,  11  Llinois,  625,  but  why  he  did 
so,  it  would  be  difficult  to  tell,  unless  for  our  benefit.  This 
was  a  guardian's  sale  of  the  land  of  his  wards.  The  petition 
did  not  comply  with  the  statute ;  there  were  irregtdarities 
all  the  way  through ;  yet  the  court  sustained  the  proceed* 
ings  of  the  probate  and  circuit  courts.  But  the  guardian's 
deed  gave  a  defective  description  of  persons  and  premises ; 
and  the  wards  having  afterwards  obtained  a  patent  for  the 
land,  the  court  held  that  this  new  title  did  not  enure  to  the 
benefit  of  the  guardian's  grantees,  and  that  they  were  not 
estopped  from  setting  up  this  new  title.  In  this  case,  the 
court  said  :  "  Was  the  aid  of  the  court  properly  invoked? 
If  so,  then  the  court  acted  within  its  jurisdiction,  and  every 
presumption  is  in  favor  of  its  judgment.  Indeed,  nothing 
can  be  alleged  against  it  in  a  coUater^  proceeding."  We 
should  like  to  know,  in  the  light  of  a  careful  perusal  of  this 
case,  what  becomes  of  the  authority  of  Smith  v.  Hzelman^  so 
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Strongly  relied  oa  in  plaintiff's  argument    We  think  the 
new  case  overrules  the  old  one. 

Plaintiff's  counsel  cite  many  other  cases ;  but  a  careful 
consideraiion  of  them,  will  show  that  they  all,  or  nearly  all, 
support  the  great  principle  underlying  this  whole  claas  of 
questions,  viz :  Aat  if  the  court  have  jurisdiction,  its  pro- 
oeedings  are  coram  jvdice^  and  cannot  be  collaterally  ques- 
tioned. Oatok,  J.,  declares  the  whole  doctrine  in  his  clear 
and  lucid  opinion,  in  the  case  last  referred  to,  (11  HI.  637,) 
and  clearly  establishes  all  for  which  we  have  contended. 

There  is  an  attempt,  in  plaintiff's  argument,  to  lug  in  de- 
cisions upon  tax  titles  in  support  of  his  cause ;  but  we  think 
they  clearly  rest  on  a  different  principle.  The  gross  inade* 
quacy  of  the  sums  paid  for  these  titles,  is  the  chief  reason 
for  viewing  them  with  great  strictness.  Lands  at  tax  sale^ 
are  given  away,  almost  literally,  and  such  titles  should  be 
scanned  closely.  See  Black  well  on  Tax  Titles,  67, 68.  But 
Blackwell  does  not  put  administrators'  sales  on  a  level  with 
tax  sales ;  he  merely  uses  the  former  for  illustrations — points 
out  the  similarities  existing,  and  says  that  strictness  must  be 
observed  in  both  classes  of  cases — ^which  might  readUy  be 
admitted.  But  what  has  this,  or  the  counsel's  learning  on 
the  subject  of  statutory  powers,  to  do  with  overturning  the 
proceedings  of  a  court  of  general  jurisdiction,  in  a  collateral 
proceeding  ?  The  citation  from  Blackwell,  on  page  '8  of  the 
plaintiff's  argument,  with  regard  to  reviewing  a  decision 
collaterally,  applies  only  to  ''  an  inferior  tribunal  of  limited 
jurisdiction."  But  the  Probate  Court  is  not  such  a  tribunal ; 
over  a  particular  class  of  subjects,  it  has  a  general  jurisdic- 
tion of  unlimited  extent  18  Illinois,  169 ;  2  Howard,  819. 
What,  then,  becomes  of  the  counsel's  argument? 

We  now  come  to  that  portion  of  plaintiff's  argument 
which  treats  of  the  administrator's  notice  of  sale ;  and  this 
question,  we  think,  is  swallowed  up  in  that  of  jurisdiction. 
It  is  a  matter  with  which  we  have  nothing  to  do ;  it  has 
been  once  adjudicated  by  a  court  of  competent  jurisdiction, 
and  declared  to  be  in  compliance  with  the  statute.  The 
Probate  Court  had  only  to  be  "satisfied"  of  the  sufficiency 
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of  the  administrator's  notice  of  sale,  in  the  same  manner  as 
it  was  satisfied  that  the  facts  set  forth  in  the  petition  were 
proved.  Eev.  Stat  708,  §  4.  Jurisdiction  had  then  at- 
tached, and  however  irregular  any  subsequent  decisions  on 
any  points  arising,  might  be,  they  were  only  the  subject  of 
a  remedy  provided  by  the  statute,  creating  the  tribunal 
itself,  to  wit :  by  writ  of  error  or  appeal.  Rev.  Stat.  186, 
§  4.  But  as  the  learned  counsel  devotes  a  large  space  to 
the  consideration  of  this  subject,  it  will  be  well  enough, 
perhaps,  to  examine  his  foundations,  and  the  superstructure 
reared  thereon.  Were  the  simple  question,  whether  the 
requisite  notice  of  sale  had  been  given,  in  this  case,  before 
the  court  directly  and  regularly,  it  might  be  deemed  vf,- 
sufficient.  But  it  is  one  of  a  series  of  acts,  already  passed 
upon,  by  a  competent  court,  in  the  regular  exercise  of  its 
jurisdiction — a  court  that  had,  in  the  language  of  the  stat- 
ute, full  power  "  to  determine  all  matters  of  law  and  fistct 
properly  before  it ;"  an&  its  decisions  cannot  be  reviewed  in 
a  collateral  action. 

The  case  of  Early  v.  Doe,  16  Howard,  615,  has  been  re- 
ferred to,  to  show  the  insufficiency  of  the  notice  of  sale. 
But  then,  the  single  question  whether  the  requisite  notice 
of  a  sale  of  land  for  taxes,  had  been  given,  was  the  only  is- 
sue ;  and  the  question  was  before  the  court  regularly,  by 
writ  of  ^rror,  (page  616,)  and  not  collaterally ;  and  the  court 
decided  the  notice  insufficient.  Plaintiff's  counsel  craves 
"  the  particular  attention  of  the  court"  to  this  case ;  yet  it 
is  not  in  point,  and  fiiils  to  support  him.  And  now  let  us 
again  recur  to  the  case  of  Young  et  al.  v.  Lorain  et  al,j  11 
m.  625,  cited  by  the  counsel  in  the  former  part  of  his  argu- 
ment, with  approbation.  In  that  case,  the  court  held,  "  that 
all  objections  taken  to  the  notices  of  sale,  posting  them,  and 
other  matters  involved  in  the  adjudication  of  the  Circuit 
Court,  either  in  granting  the  original  order  of  sale,  or  in  the 
final  order  confirming  the  report  of  the  guardian,  could  avail 
nothing  in  a  collateral  action ;"  and  on  page  640,  the  court 
says :  "  The  objection  that  the  report  of  the  guardian  was 
not  confirmed  by  the  court,  cannot  be  sustained ;  the  order 
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made  upon  the  return,  was  a  substantial  and  suiBicient  con- 
firmation." In  the  case  before  the  court,  the  sale  was  con- 
firmed and  pronounced  in  accordance  with  the  statute,  and 
we  cannot  go  behind  those  proceedings  in  this  action.  If, 
then,  aa  we  have  shown,  cases  to  which  the  counsel  calls 
''  the  particular  attention"  of  the  court,  ful  to  sustain  him ; 
and  if  others  directly  contravene  the  doctrine  he  attempts  to 
establish ;  his  foundations  are  weak,  and  the  superstructure 
of  cases  not  particularly  referred  to,  must  totter  and  fall  to 
the  ground.  But  Leasee  of  Payne  v.  Moorelandj  15  Ohio, 
435,  settles  this  whole  matter  of  notice;  and  we  refer  the  court 
especially  to  that  case.  It  was  there  held,  in  an  attachment 
case,  "  that  the  court  acquired  jurisdiction  by  issuing  of  pro- 
cess, predicated  upon  the  requisite  affidavit,  and  the  attach- 
ing of  the  property ;  and,  if  after  thus  obtaining  jurisdiction, 
the  court  proceed  to  render  judgment  without  the  publica- 
tion of  notice,  such  judgment  is  not  void,  and  cannot  be  im- 
peached collaterally,  but  must  be  reversed  upon  writ  of 
error." 

The  plaintiff's  counsel,  throughout  his  entire  argument, 
fidls  to  preserve  the  distinction  between  reviewing  the  pro- 
ceedings of  a  court  by  writ  of  error  or  appeal,  and  collate- 
rally ;  and  does  not  perceive  that  the  strictness  he  urges 
with  regard  to  the  action  of  probate  courts,  may  be,  and  no 
doubt  is,  to  a  certain  extent,  true ;  it  is  even  true  of  the  Pro- 
bate Court  whose  proceedings  he  is  now  endeavoring  to 
overthrow.  It  was  intended  by  the  law  makers,  that  the 
requisites  of  the  statute  should  be  fulfilled.  But  what  if 
they  were  not?  was  the  plaintiff  without  remedy?  Cer- 
tainly not.  The  remedy  was  full  and  adequate,  and  clearly 
pointed  out,  as  we  have  already  shown.  The  fact  is,  the 
counsel  is  engaged  in  a  fruitless  attempt  to  show  certain  pro- 
ceedings to  be  absolutely  void,  when  they  were  only  voida- 
ble. He  seems  to  think  that  "  the  fact  that  parties  in  adver- 
sary suits  must  answer  upon  ten  days'  notice,  does  not  weigh 
a  particle  in  favor  of  the  reasoning  of  the  court,  as  to  the 
sufficiency  of  the  notice  of  sale,  because,  after  a  party  has 
his  ten  days'  notice  to  appear  and  answer,  he  has  his  right 
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of  appeal  I"  But  there  was  an  appeal  as  well,  from  the  Pro- 
bate Court's  decisions ;  and  a  party,  in  both  cases,  may  suf* 
fer  his  remedy  by  lapse  of  time,  to  become  useless  to  him. 
Upon  recurring  to  the  Eevised  Statutes,  (page  720,  from 
§  21  to  §  30,)  it  will  be  found  that  very  liberal,  and  indeed 
extraordinary  provisions,*  are  made  witli  regard  to  appeals 
from  the  Probate  Court ;  allowing  the  appellant  a  whole 
year  in  which  to  take  his  appeal,  if  he  shall  have  omitted  to 
take  the  same  according  to  law,  without  default  on  his  part ; 
and  if  without  the  United  States  at  the  time  a  decree  was 
rendered,  three  months  after  his  return.  With  this  almost 
singular  provision  in  plaintiff's  &vor,  which  was  suffered  to 
pass  by  amused,  the  counsel  has  the  hardihood  to  come  in 
at  this  late  day,  and  ask  the  court  to  declare  the  proceedings 
of  the  Probate  Court  void,  in  a  collateral  action.  And  be* 
cause  of  his  negligence,  are  innocent  purchasers,  and  their 
grantees,  to  be  stripped  of  their  property  in  a  collateral  ac- 
tion, to  overturn  the  proceedings  of  a  court  of  general  juris- 
diction, in  a  certain  class  of  cases?    We  think  not. 

It  will  not  be  overlooked  that  the  defendant  in  this  case, 
is  a  second  purchasers — that  is,  he  is  the  grantee  of  the  pur- 
chaser at  the  administrator's  sale — ^and  therefore  stands  on 
still  better  ground  than  his  grantor  would  have  done ;  for  it 
has  been  distinctly  held  that  such  a  sale  may  be  voidable  as 
to  the  first  purchaser,  yet  valid  as  to  the  second.  6-7  Ohio, 
490. 

The  plaintiff's  counsel  winds  lip  his  argument  with  a  pa- 
thetic appeal  in  behalf  of  the  rights  of  orphan  children,  about 
whose  welfare  he  seems  to  entertain  a  peculiar  solicitude. 
But  we  apprehend  that  if  the  hardship  of  the  case  has  any 
weight  in  the  final  decision  of  this  cause,  it  would  be  no  dif- 
ficult task  to  show  that  a  different  decision  £rom  the  one  al- 
ready given,  would  work  infinitely  greater  hardship ;  as  he 
admits  that  "  a  large  amount  of  real  estate  has  passed  from 
heirs  of  estates,  upon  proceedings  of  a  like  character ;"  and 
we  might  add,  the  same  is  now  in  the  hands  of  innocent 
purchasers,  or  their  grantees. 

In  the  foregoing  argument,  we  have  attempted  to  deal 
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lather  with  the  principles  of  law  bj  which  this  case  must 
stand  or  fall,  than  to  reply  seriatim^  to  the  arguments  of 
plaintiff's  coxmseL  For,  if  our  positions  be  correct — ^if  they 
are  noted  and  gronnded'in  the  perfection  of  that  reason  de* 
nominated  law — ^the  tact  and  ingenuity  of  tiie  learned  coun* 
sel  avail  him  nothing ;  and  they  \nust  yield  to  ike  controls- 
ling  power  of  fixed  and  imibutable  rules,  founded  iipon  the 
wisdom  and  policy  of  ages,  and  sanctioned  by  the  universat 
experienciB  of  mankind.  And  we  will  conclude  with  the 
fitting  remarks  of  Hitchcock,  J.,  in  Heirs  of  Ludlow  v.  John" 
son  et  al,y  8  Hammond,  658 :  ^^  While  lands  are  sold  for  the 
payment  of  the  debts  of  the  deceased  persons,  every  induce* 
ment  should  be  held  forth  to  encourage  purchasers  to  give 
the  full  value  of  what  they  buy;  and  nothing  can  have  a 
greater  tendency  to  produce  this  effect^  than  to  afford  them, 
when  they  have  purchased,  a  reasonable  protection.  There 
18  no  good  reason  why  those  who  purchase  from  an  admin, 
istrator,  should  not  be  viewed  with  the  same  favorable  eye, 
with  those  who  purchase  from  sheriff.  In  either  case,  it  is 
proper  that  the  order  or  judgment  should  remain  final  and 
conclusive,  upon  all  parties  concerned,  until  set  ceide,  re*' 
veraed,  or  annulled."  To  sum  up  the  whole  matter,  fironi 
a  review  of  the  authorities,  we  arrive  at  the  following  con<» 
elusions:  1.  The  Probate  Court  had  jurisdiction  of  the' 
persons  and  subject  matter.  2.  It  was  a  court  of  general 
jurisdiction  ;  and,  8.  That  therefore  its  proceedings  cannot 
be  collaterally  impeached. 

Woodward,  J. — In  this  cause,  a. rehearing  was  granted, 
upon  the  petition  of  the  plaintiff  and  appellee*  The  grant* 
ing  a  rehearing,  in  our  present  practice,  does  not  import  a 
reversal  of  the  opinion  of  the  court,  as  tinder  the  former  and 
the  common  law  course.  It  is,  now,  but  a  re-argument  and 
reconsideration,  on  the  petition  of  >  the  party.  When  the 
court  itself  desires  it,  the  cause  is  set  down,  technically  for 
re-argument.  In  neither  case,  does  it  necessarily  imply  that 
the  court  is  convinced  that  it  has  fallen  into  error.  In  the 
present  cause,  the  rehearing  was  granted  for  several  reasons. 
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The  questions  are,  in  their  nature,  important,  as  bearing 
upon  a  large  class  of«  sales  of  real  estate.  The  pressure  of 
business  rendered  it  necessary  to  make  the  former  opinion 
of  the  court  too  brie^  perhaps  not  Entering  into  a  detailed 
exposition  of  the  questiona,  as  may  have  been  desirable  for 
the  sake  of  clearness.  We  announced  the  rules,  but  left 
their  application  to  the  &cte,  to  be  made  by  the  mind  of  the 
reader.  And  further,  the  counsel  seems  to  have  misappre- 
hended the  thought  and  reasoning  of  the  court,  and  to  apply 
to  one  part  of  the  cause,  reasoning  or  ideas  which  were  in- 
tended for  another.  This  arises  from  the  opinion  being  too 
general.  We  have  been  willing,  therefore,  to  reconsider  the 
cause — to  look  at  it  more  in  detail,  and  see  if  we  have  fallen 
into  error. 

The  subject  is  a  difficult  one.  The  decisions  are  very  nu- 
merous, but  for  the  most  part,  do  not  stand  on  rule ;  at  least, 
the  rule  they  recognize,  is  so  general,  that  it  admits,  within 
its  ample  range,  almost  any  construction  or  application  in 
details.  The  rule  referred  to  is,  that  inferior  jurisdictions 
and  special  authorities,  must  show  their  jurisdiction,  and 
must  pursue  their  authority  strictly.  It  was  not  necessaiy 
for  the  petitioner  to  labor  to  cite  a  long  train  of  authorities, 
to  prove  this  proposition.  It  is  stated  in  all  the  forms  of 
wldch  it  is  susceptible,  in  the  various  cases,  and  is  repeated 
in  a  large  number  of  them.  The  doctrine  is  admitted  by 
all.  Whether  a  court  of  probate  is  an  inferior  court,  in  the 
technical  sense,  is  not  a  question  altogether  so  well  settled. 
It  is  so  called  in  many  cases,  it  is  true,  and  probably  the 
courts  of  New  York  have  settled  the  question  for  that  state. 
But  the  question  is  held  otherwise  by  the  courts  of  some 
states,  and  it  is  doubted  by  others.  Thi&  however,  has  not 
been  made  a  point  in  the  present  cause.  Leaving  that  troub- 
lesome question,  we  have  assumed  the  court  to  be  an  infe- 
rior one,  in  the  technical  acceptation. 

There  is  no  difficulty  in  proving  or  in  admitting  the  com- 
mon rule  in  relation  to  inferior  jurisdiction  and  special  pow- 
ers ;  the  difficulty  lies  in  the  application  of  the  rule  to  de- 
tails.   In  reference  to  the  exercise  of  a  statutory  power,  we 
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find  yarious  adjectives  used ;  such  as  ".closely,"  "strictly," 
"rigidly,"  ** exactly."  These  are  used  by  counsel.  They 
are  used  in  the  head  notes  of  cases,  and  not  unfrequently  in 
the  opinions  of  courts.  Kow,  if  they  mean  anything,  it  is 
that  the  authority  is  to  be  exercised  literally ;  and  yet  it  is 
believed  that  not  a  case  can  be  found,  in  which  a  court  has 
said  that  such  a  power  roust  be  followed  with  literal  exact- 
ness— ^that  is,  literally.  The  truth  is,  that  the  rule,  stripped 
of  this  verbiage,  and  divested  of  expletives,  is,  that  when  a 
special  authority  or  power  is  given,  and  the  manner  of  its 
exercise  is  pointed  out,  the  power  or  authority  must  be  pur* 
sued  in  the  manner  dictated.  It  is  probable  that  no  court 
has  ever  held,  that  the  slightest  possible  deviation  is  &tal, 
and  yet  this  is  the  inevitable  consequence,  if  the  use  of  the 
above  adjectives  is  authoritative.  The  only  true  rule  of 
construction  in  this  respect,  and  that  which  the  courts  have, 
sometimes  in  term8,^nd  uniformly  in  practice,  adopted,  is 
that  the  power  is  to  be  exercised  substantially  in  the  man- 
ner prescribed.  These  ideas  will  be  adverted  to  and  illus- 
trated hereafter,  under  the  points  made  and  the  cases  cited. 
The  argument  derived  from  the  supposed  disregard  for 
the  interests  of  minor  heirs,  and  the  alleged  sacrifice  of  their 
property,  is  undoubtedly  entitled  to  its  weight,  but  yet  it 
does  not  afford  much  assistance  towards  forming  a  rule  by 
which  all  cases  are  to  be  tried  alike.  It  teaches,  however, 
that  a  fiiir  degree  of  strictness  in  the  observance  of  the  laws, 
should  be  required.  But  there  is  no  security  for  any  one, 
except  in  the  tribunal  which  administers  the  law  in  the  first 
instance.  There  has  always  appeared  to  be  a  degree  of  ab- 
surdity in  requiring  a  notice,  or  other  process,  to  be  served 
on  an  in&nt  child,  the  only  use  of  which  would  be  the  bring- 
ing the  knowledge  home  to  the  friends  incidentally.  These 
fiiends,  too,  seldom  discover  any  advantage  to  the  minor  in 
setting  the  proceedings  right,  and  in  keeping  them  correct, 
80  as  to  be  binding;  but  they  complain  of  irregularities  at 
a  subsequent  day,  when  circumstances  have  changed.  And 
however  true  it  may  be,  that  speculators  stand  ready  to  pur- 
chase cheaply  the  property  of  minor  heirs  sold  under  the 
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order  of  court,  theoe  is  undoubtedlj  aa  equal  truth  on  the 
other  side,  which  charges  a  dullness  which  does  not  perceive 
the  enormity  of  a  technical  error,  until  the  property  has 
greatly  increased  in  value.  Neither  of  these  hostile  views 
can  have  weight  in  forming  a  judicial  opinion.  But  there 
is  a  thought  well  worthy  of  consideration,  which  is,  whether 
the  uncertainty  of  these  sales  by  administrators  and  guardi- 
ans, does  not  prevent  the  property  selling  at  a  £iir  rate ;  and 
whether  upholding  them  would  not  promote  the  interests  of 
the  heirs  and  minors  themselves.  Why  does  not  property 
sold  for  taxes,  bring  a  req)ectable  value  ?  Every  one  knows 
that  it  is  owing  to  the  want  of  confidence  in  the  title ;  and 
so  it  is  measureably,  in  respect  to  these  other  sales.  These 
remarks  are  not  made  as  an  argument  on  which  a  judge  can 
sustain  a  sale,  but  as  a  tolerably  iair  answer  to  the  usual 
complaints  of  those  who  seek  to  set  them  aside.  It  is  but 
too  true,  that  this  class  of  persons  hav^  but  little  care  taken 
of  their  interests,  when  it  is  greatly  needed,  and  the  law 
maker  cannot  exercise  too  much  caution  in  preserving  their 
rights ;  but  it  is  possible  for  both  the  law  maker  and  the 
judge  to  surround  the  proceedings  with  small  technicalities, 
which  are  detrimental  to  all  who  are  concerned. 

Before  taking  up  the  matter  of  the  case,  one  or  two  ex- 
planatory remarks  should  be  made.  The  cases  on  the  sub- 
ject of  these  sales,  are  exceedingly  numerous ;  and  it  is  im- 
possible, as  well  as  useless,  to  attempt  a  review  of  all  of 
them ;  but  in  this  and  the  preceding  examinations,  all  which 
were  accessible  have  been  examined ;  and  all  those  cited  by 
the  j)laintifi^  have  been  seen,  unless  it  be  where  there  is  a 
mis-reference,  of  which  there  are  several ;  and  in  those  in- 
stances, the  case  intended  has  probably  been  found.  There 
may  be  instances  where  we  shall  have  occasion  to  refer  to 
cases  which  we  have  not  seen ;  but  this  is  done  only  upon 
the  authority  of  other  cases,  or  of  proper  books.  This  was 
remarked  in  the  casi?  of  Cooper  v.  Sunderland^  where  many 
such  were  cited ;  but  it  was  thought  advisable  to  give  the 
references,  for  the  benefit  of  those  who  may  have  access  to 
them ;  and  if  some  of  them  are  not  to  the  point,  the  fault  is 
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in  the  authors  from  whom  they  are  take^u  It  will  not  be 
necessary  to  refer  to  that  yery  large  class  of  cases,  (many  of 
which  are  cited  by  the  plaintiff's  coansel,)  which  relate  to  the 
general  role  before  stated,  concerning  courts  of  inferior  and 
limited  jurisdiction ;  or  those  which  relate  to  special  author- 
ities ;  or  those  which  teach  that  you  may  inquire  into  the 
jurisdiction  of  all  courts,  and  those  which  lay  it  down  as  a 
fundamental  rule,  (but  subject  to  some  exceptions,)  that  a 
party  who  is  to  be  deprived  of  his  rights  or  property,  is  en- 
titled to  notice.  These  ideas  are  too  well  settled  to  require 
support.  We  shall  assume  that  when  the  books  say  the  re- 
quisite &cts  must  appear,  &c^  and  use  similar  expressions, 
the  appearance  may  be  by  the  record  proper — ^the  entries — 
or  by  the  papers  of  the  case  on  file,  or,  (generally,)  by  evi- 
dence. And  when  the  books  speak  of  facts  appearing  on 
the  face  of  the  record,  or  on  the  face  of  the  proceedings,  they 
often  refer  to  a  mann^  of  doing  business  which  has  never 
existed  with  us.  In  the  most,  if  not  all,  of  the  older  states, 
a  complete  record  is  made  in  each  cause ;  whilst  with  us, 
this  is  not  done,  even  in  our  superior  courts,  but  the  files 
take  the  place  of  the  greater  part  of  the  record  proper. 

We  proceed  now  to  examine  the  cause  in  detail,  with  ref- 
erence to  the  objections  made  to  the  validity  of  the  sale. 
The  plaintiff  shows  titie,  and  should  recover,  unless  that  title 
has  been  divested  by  the  administrator's  sale.  From  the 
nature  and  position  of  the  cause,  the  objections  to  the  sale 
were  to  be  pointed  out  on  the  trial ;  and  in  the  argument, 
there  are  no  pleadings  setting  them  forth.  The  reasons 
given  why  the  sale  is  invalid,  are  the  following : 

1.  That  the  administrator's  petition  for  leave  to  sell  the 
real  estate,  does  not  state  the  value  of  the  personal  property. 

2.  That  no  specific  account  of  the  debts  due  from  the  de- 
ceased, is  filed  with  the  petition. 

8.  That  the  publication  of  the  notice  of  the  sale,  was  in- 
sufficient. 

4.  (In  the  petition  for  a  rehearing.)  That  the  notice  call- 
ing upon  all  persons  interested,  to  show  cause  why  a  sale  of 
the  realty  should  not  be  ordered,  was  insufficient  in  itself. 
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The  first  objection  is,  that  the  administrator's  petition  for 
leave  to  sell,  does  not  state  the  value  of  the  personal  prop* 
erty.  By  statute,  (1848,  chap.  162,  sub-chapter  10,  658,)  it  is 
provided,  that  when  the  goods  and  chattels  of  a  deceased  per* 
son  are  insufiGlcient  to  pay  all  his  debts,  with  the  charges  of  ad- 
ministration, his  administrator  may  sell  the  real  estate,  upon 
obtaining  a  license  therefor.  By  section  three  of  the  act^  it 
is  provided  that,  "  in  order  to  obtain  such  license,  the  admin- 
istrator shall  present  to  the  court,  a  petition  setting  forth  the 
amount  of  the  debts  due  from  the  deceased,  as  nearly  as  they 
can  be  ascertained,  and  the  amount  of  the  charges  of  admin- 
istration, and  the  value  of  the  personal  estate,"  &c.  And 
section  nine  provides  that,  ''  if  the  facts  set  forth  in  the  peti- 
tion, shall  be  proved  to  the  satisfaction  of  the  court,  and  if 
no  sufficient  cause  be  shown  to  the  contrary,  the  court  shall 
grant  the  license."  That  portion  of  the  record,  and  the  &ots 
on  which  the  questions  arise,  are  gi>^en  in  the  former  opin- 
ion, the  record  being  quoted  literally.  It  will  be  perceived 
that  the  amount  of  the  debts  and  adminiatration  charges,  is 
given,  and  then  it  is  alleged  that  the  personal  estate  is  in- 
sufficient to  discharge  that  amount  The  question  is,  whether 
this  last  allegation  is  sufficient.  It  is  not  literally  what  the 
statute  calls  for,  but  it  is  equivalent  to  saying  that  the  per* 
sonalty  does  not  amount  to  so  much  as  the  debts  and  charges. 
A  few  cases  will  be  referred  to,  which  approach  the  point 
nearest,  and  these  will  be  principally  from  New  York,  where 
the  courts  have  probably  gone  farthest  on  these  questions, 
and  perhaps  farther  than  sound  reason  dictates. 

The  case  of  Oorvnn  v.  Denning^  11  Wend.  648,  was  a  suit 
for  partition,  in  which  the  decree  of  partition  was  held  void, 
for  the  reason  that  there  had  been  no  advertisement  to  bring 
in  unknown  owners^  as  was  required  by  the  statute.  They 
were  necessary  parties.  But  in  this  case,  (see  17  Wend.  483^ 
and  21  Wend.  40,)  by  the  statute  of  New  York,  an  admin- 
istrator petitioning  to  sell  real  estate,  was  required  to  file  an 
account  of  the  debts  and  of  the  personal  estate.  In  Ford  v. 
Walsioorth,  15  Wend.  450,  there  was  no  such  account  filed^ 
nor  any  substitute  for  it,  and  the  order  of  sale  was  held  io- 
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valid,  and  of  consequence,  the  sale  also.  The  same  case  was 
again  before  the  Court  of  Appeals,  in  19  Wead.  384,  where 
it  was  held,  in  express  terms,  that  secondary  evidence  might 
be  received  to  show  that  an  account  was  filed,  if  it  could 
not  be  found  among  the  papers  of  the  court.  The  case  cites 
12  TVend.  533.  This  case  meets  the  observation  before 
made,  concerning  the  meaning  of  the  word  "  appear." 

In  Blxxyra  v.  Burdick^  1  Hilly  189,  the  administrator  did 
not  file  his  inventory  of  the  estate,  until  he  filed  his  petition 
for  leave  to  sell  realty ;  and  the  court  permitted  the  inven- 
tory to  stand  for  the  account  called  for  by  the  statute.  This 
is  a  departure  from  the  strict  requirement  of  the  statute. 
But  the  court  reason  that  the  account  was  required,  to  show 
the  present  state  of  the  property ;  and  that  if  the  inventory 
was  made  at  that  time,  that  is,  at  the  time  of  filing  the  peti- 
tion to  sell,  it  answered  the  same  purpose,  and  was  sufficient 
to  meet  the  demand  of  the  statute.  The  idea  of  an  equiva- 
lent or  substitute,  is  adopted.  Oorwin  v.  MerriU,  3  Barb. 
S41,  was  a  case  of  a  sale  by  an  executor,  under  the  author- 
ity of  the  Surrogate's  Court.  The  sale  was  held  void,  be- 
cause no  account  of  the  property  and  debts  of  the  deceased, 
was  presented  ;  and  because  there  was  no  proof  of  any  kind, 
of  the  publication  of  the  order.  .  We  come  now  to  Atkins  v. 
Kinnan^  20  Wend,  241.  The  statute  of  New  York  required, 
that  on  a  sale  of  real  estate  by  the  administrator,  in  the  deed 
of  conveyance,  the  surrogate's  order  should  be  set  forth  at 
large.  The  deed  was  held  insufficient,  for  want  of  thus  set- 
ting forth  the  order  at  large,  at  leasts  untU  rectified  by  an 
application  to  the  chancellor,  under  the  provisions  of  another 
statute.  The  court  say :  "  We  do  not  say  it  should  be  lite- 
rally recited,  but  it  is  impossible  to  say  that  a  document  is 
set  forth  at  large,  unless  every  part  of  it  is  substantially  pre- 
sented." Here  is  an  act — ^the  copying  of  a  paper — ^in  its 
nature  allowing,  if  not  requiring,  a  greater  degree  of  literal- 
ness  than  any  other ;  and  yet  that  court  would  not  require 
a  literal  performance  of  it,  but  would  hold  a  substantial  one 
sufficient.  This  case  contains  other  remarks  bearing  upon 
some  of  the  points  before  us.    The  court  say :  "  It  is  clear 
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that  we  cannot,  in  this  collateral  proceeding,  inquire  whetliex^ 
in  fact,  there  were  any  debts  due,  over  and  above  the  pe^ 
(Bonal  estate."  And,  speaking  of  the  difference  between  want 
of  jurisdiction  and  error,  the  court  piDceed :  "  In  the  former 
case,  the  whole  is  coram  non  judice  and  void ;  in  the  latter, 
the  proceeding  cannot  be  impugned  in  a  collateral  action, 
even  though  it  be  erroneous  on  its  fitce,  and  even  though  it 
relate  to  a  fact,  which  in  a  former  stage  of  the  proceeding, 
might  have  been  essential  to  confer  jurisdiction;"  citing 
B^ts  V.  Bagley^  12  Pick.  682,  which  is  quoted  below.  In 
this  case,  the  court  seem  to  come  near  to  deciding  on  the 
sufficiency  of  the  account  presented.  The  question  was,  in 
fact,  whether  the  paper  was  an  account  It  -came  near  to 
being  what  our  statute  requires,  that  is,  a  statement  of  the 
amount  of  indebtedness,  rather  than  an  account  of  the  debts. 
It  contained  three  parts :  1.  The  amount  of  debts  owing  in 
New  Jersey.  2:  The  amount  owing  in  New  York.  And, 
8.  A  specific  liability  to  a  certain  person  on  a  certain  matr 
ter.  The  court  sustained  it  on  the  last,  and  did  not  adjudi^ 
cate  the  two  former. 

The  plaintiff  in  the  case  at  bar,  makes  particidar  reference 
to  the  case  of  Corwin  v.  Merritt;  to  The  Matter .  of  Under* 
woodn,  8  Cow.  59,  in  which  a  publication  for  six  weeks,  was 
held  not  to  be  a  sufficient  compliance  with  an  ordei  direct- 
ing a  notice  of  ten  weeks ;  and  to  Kennedy  v.  Qreer^  13  DL 
482.  The  only  matter  in  point  in  this  last  case,  is  the  reit- 
eration of  the  general  proposition,  concerning  the  conclu- 
siveness of  the  judgment  of  courts  of  limited  jurisdiction. 
The  discussion  is  upon  the  character  of  the  circuit  courts  of 
the  state  of  Illinois.  Smith  v.  Hidman^  1  Scam.  323,  hdid 
that  when  the  statute  requires  an  order  to  be  set  out  in  Ml, 
it  is  not  sufficient  to  set  it  out  in  substance.  This  is,  so  &r, 
against  Atkins  v.  Kinnan. 

The  case  of  Young  v.  Loraine,  11  111.  625,  was  an  action 
for  the  recovery  of  land  sold  at  a  guardian's  sale,  and  im*> 
peaching  the  former  proceedings.  The  former  guardian  re« 
signed,  and  a  new  one  was  appointed,  by  whom  the  land 
was  sold;  and  it  was  doubted  whether  the  first  guardifiB 
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could  resign.  The  Supreme  Court  say :  "  Eemeraber,  the 
objection  is  made  in  a  collateral  proceeding,  and  not  on  ap- 
peal. In  this  collateral  action,  you  cannot  inquire  into  the 
sufficiency  of  the  reasons  for  removing  the  guardian ;  the 
court  had  jurisdiction  to  remove."  .  Objection  was  also  made 
to  the  sufficiency  of  the  petition  in  its  allegations,  and  the 
court  says :  ''  It  states  all  the  statute  requires,  except  that, 
instead  of  averring  that,  '  the  guardian  has  faithfully  applied 
all  the  personal  estate,^  &c.,  it  states  that  no  pergonal  prop- 
erty of  the  ward  had  ever  come  to  his  hands.  We  do  not 
think  this  departure  from  the  expressions  of  the  statute,  fa- 
tal to  the  jurisdiction  of  the  court,  although  it  must  be  ad- 
mitted that  the  averment  is  somewhat  equivocal.  The 
meaning  of  the  statute  is,  that  the  guardian  should  have 
fidthfuUy  applied  all  the  accessible  personal  estate ;  and  we 
aie  disposed  to  hold  that  the  averment  here  is  equivalent  to 
that"  This  is  quite  as  strong  a  case,  if  not  a  stronger  one, 
than  that  at  bar.  The  case  of  JEJwing  v.  Higby,  6-7  Ohio, 
840,  was  on  an  administrator's  sale.  There  was  a  question 
of  minora  having  notice.  The  guardian  of  two  appeared. 
"  The  court  had  the  return  of  process  served  on  Samuel  and 
John,  and  the  appearance  of  the  guardian  of  the  lessors,  and 
acknowledgment  by  him,  in  open  court,  of  notice  of  the  pe- 
tition. The  court,  when  they  made  the  order,  must  have 
determined  that  by  serving  process  on  Samuel  and  John, 
and  by  the  appearance  of  the  guardian  of  the  others,  the  four 
heirs  were  parties  to  the  petition,  within  the  meaning  of  the 
act;  and  this  was  a  matter  of  which  they  had  jurisdiction. 
Indeed,  they  were  compelled  to  determine  this  question. 
They  could  not  get  along  without."  Here  was  a  question 
of  the  sufficiency  of  notice,  service,  and  appearance,  and 
whether  persons  were  made  parties ;  and  the  higher  court' 
held  it  a  matter  for  the  lower  court  to  decide,  and  would  not 
inquire  into  it  collaterally.  In  Paine  v.  Moreland^  15  Ohio, 
485|  the  doctrine  is,  that  the  court  acquire  jurisdiction  in 
attachment,  by  the  filing  of  the  proper  affidavit,  the  issuing 
of  the  writ,  and  the  attachment  of  the  property ;  and  that  if) 
after  this,  they  render  judgment  without^  publication,  it  is 
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not  void ;  but  that  having  aoqnired  j  urisdiction,  it  is  not  lost 
by  a  subsequent  irr^ularity. 

Now,  taking  the  averment  which  the  petition,  in  the  case 
at  bar,  does  make,  and  the  finding  of  the  court  as  to  the  ne- 
cessity of  the  sale,  we  feel  that  we  are  justified  by  the  cases, 
in  holding  that  the  averment  of  the  petition,  is  an  equiva- 
lent for  the  statute ;  and  that  it  was  within  the  jurisdiction 
of  the  court  to  decide  on  the  sufficiency  of  the  petition. 
Other  cases,  also,  and  some  hereafter  cited,  have  a  bearing 
upon,  and  support  the  same  doctrine. 

The  second  objection  made  in  the  principal  cause  is,  that 
there  is  no  specific  account  of  the  debts  due  fix)m  the  deceased. 
Upon  this,  it  is  sufficient  to  remark,  that  the  statute  does  not 
require  it.  It  calls  for  the  amount  of  the  debts  and  charges, 
and  not  for  an  account  of  them.  It  is  not  like  the  New 
York  statute,  and  therefore  Ford  v.  Wahworih^  15  Wend. 
450,  and  19  lb.  334,  and  Corwin  v.  AfeniU,  8  Barb.  841, 
are  not  entirely  similar  to  the  present  case.  In  the  case  be- 
fore us,  the  amount  of  the  debts  and  charges  is  given. 
There  was  enough  alleged  to  call  into  action  the  powers  of 
the  court.  If  a  demurrer  should  be  made  the  test,  as  sug- 
gested by  counsel,  we  doubt  whether  he  would  venture  a 
general  demurrer  to  this  petition,  under  the  old  practice, 
when  judgment  on  demurrer  was  final. 

The  third  objection  to  this  sale  is,  that  the  publication  of 
the  notice  of  sale  was  not  sufficient,  for  that  it  should  have 
been  published  three  full  weeks,  whilst  it  was  published  but 
two  full  weeks  and  a  fraction.  The  act,  (chap.  10,  §  18,) 
authorizes  the  court,  in  lieu  of  another  notice,  to  order  no- 
tice to  be  published  "  three  weeks  successively,  in  any  news- 
paper." In  this  cause,  the  court  ordered  it  published  in  that 
manner.  It  was  published  on  the  81st  of  July,  and  the  7th 
and  14th  of  August,  and  the  sale  was  on  the  fifteenth.  In 
the  former  opinion,  we  said  that  the  terms  of  this  act  admit 
of  the  question,  whether  three  full  weeks  were  required,  or 
only  a  publication  on  some  day  in  each  of  three  weeks,  00 
as  to  insure  at  least  two  fiill  weeks'  notice.  It  may  be  sug- 
gested, appropriately,  in  reference  to  this,  that  whilst  peti- 
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tioner  is  pressing  for  a  strict,  rigid,  even  literal,  application 
of  the  statute,  on  this  point  he  departs  §tom  this  course,  and 
wishes  a  little  relaxation  of  the  words ;  he  seeks  a  meaning ; 
he  puts  a  construction  upon  them.  They  do  not  say  three 
full  weeks,  but  he  says  they  mean  that ;  that  that  is  the  true 
and  legal  construction.  It  seems  to  us,  that  the  administra- 
tor has,  in  this,  at  least,  foUow^ed  the  statute  strictly,  and  we 
should  be  loth  to  apply  a  construction  which  loosened  the 
terms,  ex  post  facto  as  it  were,  in  order  to  destroy  a  sale. 
The  only  adjudication  of  the  court  upon  these  words  of  the 
act,  would  be  in  the  order  for  publication,  and  that  is  in 
nearly  the  same  language  with  the  act  The  latter  says, "  three 
weeks  successively,"  and  the  order  says,  "  three  successive 
weeks."  It  is  probable  that  any  one  giving  an  a  priori  and 
directory  construction  to  these  words,  would  prefer  to  give 
that  which  called  for  the  longest  time;  not  because  the 
words  necessarily  mean  that,  but  in  consideration  of  the  ob* 
ject  of  the  publication.  When,  however,  an  accurate  con- 
struction becomes  necessary,  and  the  consequence  is  the  sus- 
taining or  overthrow  of  sales  and  titles  which  have  stood  for 
ten  years,  we  cannot  say  that  the  statute  necessarily  means,  in 
these  words,  more  than  it  says.  We  are  referred  to  the  case 
of  Early  v.  -Doe,  16  How.  615,  (21  Curtis,  817,)  as  conclusive 
for  the  other  view.  We  would  refer  to  the  case  as  sustain- 
ing the  view  we  have  taken.  Let  us  look  at  the  case  care- 
fully, and  see  the  facts  and  the  reasoning  of  the  court.  It 
relates  to  the  notice  of  a  sale  for  taxes.  The  statute  re- 
quired the  notice,  to  be  inserted  '*  once  in  each  week,  for  at 
least  twelve  successive  weeks."  The  notice  was  inserted 
fiom  the  26th  August  to  the  loth  November,  inclusive,  the 
latter  day  being  the  day  of  sale,  and  making  eighty-two  days, 
and  not  eighty -four.  The  court  say,  the  question  is,  whether 
the  statute  means  that  twelve  insertions  in  successive  weeks 
is  sufficient  notice.  "We  do  not  doubt,"  say  they,  "  if  the 
statute  had  been  ^once  in  each  week  for  twelve  successive 
weeks,'  a  previous  notice  of  the  particular  day  of  sale  hav- 
ing been  given  to  the  owner,  that  it  might  very  well  be  con- 
cluded that  twelve  notices,  in  different  successive  weeks. 
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thbugli  the  last  insertion  was  on  the  day  of  sale,  was  sufGt- 
cient."  This  remade  oovers  the  present  case  precisely. 
Then  the  court  proceeds :  "  But  when  the  legislator  has  used 
the  words  *  for  at  least  twelve  successive  weeks,'  we  cannot 
doubt  that  the  words  '  at  least,'  as  they  would  do  in  common 
parlance,  mean  a  duration  of  the  time  there  is  in  the  twelve 
weeks,  or  eighty-four  days."  They  say  that  the  other  con- 
struction leaves  out  of  consideration  the  words  "  for  at  least" 
There  is  a  slight  ambiguity  in  a  part  of  their  remarks,  but 
they  say  explicitly,  we  do  not  doubt  that  if  the  statute  had 
been,  "  once  in  each  week  for  twelve  successive  weeks,"  it 
would  have  been  good,  though  there  were  not  eighty-four 
days. 

The  fourth  objection  to  these  proceedings,  is  made  to  the 
notice  of  the  pendency  of  the  petition  for  leave  toeell.  The 
objection  is  to  the  qualities  of  the  notice  itself.  The  notice 
is  thus  presented  in  the  record  of  the  proceedings  of  the 
Probate  Court:  '^  At  a  court  held  at  Bloomington,  on  the 
25th  July,  1846,  the  adnunistrator  filed  the  following  afifi.* 
davit :  '  All  persons  interested  are  hereby  notified,'  &c.,  that 
he  would  petition  for  license  to  sell,  the  hearing  of  which 
will  be  on  Saturday,  the  25th  inst.,  at  Bloomington,  before 
his  Honor,  T.  S.  Pabvin,  judge  of  probate,  when  and 
where,"  &c.  The  affidavit  of  publication  attached^  is  enti- 
tled of  the  territory  of  Iowa  and  county  of  Muscatine.  The 
objections  are,  that  the  county  and  state  do  not  appear  in 
the  notice ;  the  lands  are  not  described ;  and  the  court  is 
not  named,  but  the  judge  only.  It  wiU  be  noticed  that  this 
is  but  the  recital,  in  the  affidavit  or  record,  of  the  body  of 
the  notice,  and  it  does  not  import  that  there  was  not  a  proper 
caption,  showing  the  state,  county,  and  even  the  court 
But  we  do  not  propose  to  examine  this  objection  in  detail, 
for  there  are  two  observations  to  be  applied  to  it :  Firsts  The 
court  finds,  expressly,  "  that  all  interested  have  been  duly 
notified ;"  and  under  this,  we  will  presume  that  the  paper 
possessed  the  requisite  external  forms.  And,  Secondly^  This 
objection  is  made  for  the  first  time  now,  on  thd  petition  for 
a  rehearing.    It  was  not  presented  on  the  first  argument 
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The  first,  three  objections  named  above,  were  the  ones  pre- 
aented,  as  shown  by  the  written  brief  of  the  party. 

But  however  this  may  be,  we  must  set  down  his  record 
of  &ct8,  and  the  adjudication  of  the  court)  as  sufficient  to 
cover  the  objection.  In  this,  we  feel  sustained  by  the  oases 
before  cited,  but  desire  to  add  two  or  three  to  the  list^  as 
throwing  light  on  these  questions.  The  case  of  Dykman  v. 
The  Mayor^  dx^  of  New  York  (1  Seld.  434),  is  referred  to 
and  commented  on  in  Shddon  v.  Wright  (1  Seld.  497),  so 
folly  that  it  seems  requisite  to  give  the  substance  of  the 
former  case,  first,  upon  the  present  point  That  was  a  case 
of  proceedings  under  the  right  of  eminent  domain.  The 
oily  took  a  portion  of  the  appellant's  land,  upon  which  to 
build  the  lireaervoir  of  the  Groton  Water  Works.  The 
statute  law  is^  that  the  commissioners  should  first  endeavor, 
bona  fide^  to  purchase  the  land  by  private  agreement,  but  if 
the  owner  and  commissioners  cannot  agree,  then  the  vice- 
chancellor  has  iurisdiction  of  the  matter,  upon  proper  pro- 
oeedings,  to  condemn  the  land.  Either  par^  L  bring  it 
before  that  officer  by  petition.  In  the  above  case,  the  mayor, 
Ac.,  filed  the  petition,  and  alleged  such  disagreement,  and 
the  petition  was  £  worn  to  by  one  of  the  commissioners.  It 
was  held  that  the  disagreement  between  the  owner  and  the 
commissioners,  was. an  essential  prerequisite  to  the  jurisdic- 
tion of  the  vice-chancellor. 

In  a  collateral  proceeding,  attacking  those  by  which  the 
land  was  condemned,  the  iq>pellant  sought  to  contradict  and 
disprove  this  allegation.  This  is  the  point  of  present  atten 
tion.  It  was  held  to  be  an  issuable  &ct  Foot,  J.,  who 
delivered  the  opinion,  says:  '^The  real  question  in  this 
cause,  is  whether  the  appellant  could  contradict  the  record 
by  proo^  and  thus  collaterally  open  and  review  the  proceed- 
ings, &a  On  examining  the  authorities  respecting  the  con- 
dnaiveness.of  records  on  jurisdictional  questions,  there  will 
be  found  great  and  irreconcilable  diversity."  He  then  takes 
the  proposition,  that  when  the  jurisdiction  of  a  court  of 
limited  authority,  depends  upon  a  &ct  which  must  be  ascer* 
tained  by  that  courts  and  such  &ot  appears  and  is  stated  in 
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the  record  of  its  proceedings,  a  party  wlio  had  an  oppor- 
tunity to  controvert  the  jurisdictional  fact,  but  did  not,  and 
contested  upon  the  merits,  cannot  afterwards,  in  a  collateral 
action  against  his  adversary,  impeach  the  record,  and  show 
the  jurisdictional  &ct  therein  stated,  to  be  untrue ;  and  he 
cites  several  authorities. 

The  case  of  Sheldon  v.  Wright,  (1  Seld.  497,)  was  eject- 
ment for  land,  brought  by  the  heir,  in  which  he  attacked 
the  sale  made  by  the  administrator,  for  the  paymient  of  debts. 
The  second  point  made,  related  to  the  publication  of  the  or- 
der to  show  cause.  This  is  held  to  be  "a  jurisdictional  fact, 
of  the  evidence  of  which  the  surrogate  must  necessarily 
judge.  He  has  judged  and  decided  that  the  order  was  pub* 
lished  as  required  by  the  statute,  and  his  judgment  appears 
on  the  record  of  his  proceedings."  The  question  ^ses  how 
does  this  appear.  The  record  recites,  in  the  usual  manner 
of  record  recitals,  that  the  order  had  been  published.  The 
court  then  proceeds:  "The  first  inquiry  is,  can  that  judg- 
ment be  overhauled  in  this  collateral  action,  at  the  instance 
of  the  appellant  ?"  They  refer  to  Dykman  v.  The  Mayor, 
as  deciding  a  similar  question,  but  say :  '^  An  important 
particular  in  which  the  present  case  differs  from  that  of 
Dykman  v.  The  Mayor,  is,  that  in  the  latter,  Dykman  ap- 
peared in  the  summary  proceedings,  and  litigated,  while  in 
the  former,  the  appellant  did  not  appear.  The  question 
then  arises,  does  his  omission  place  him  in  a  more  favorable 
condition  for  litigating  the  jurisdictional  &ct7  or,  in  other 
words,  can  a  party  to  a  judicial  proceeding,  by  lying  by  and 
omitting  to  appear,  acquire  a  right  to  open  the  proceedings 
at  any  time,  and  litigate  in  a  collateral  action,  a  jurisdic- 
tional fact?  It  will  be  perceived  at  once,  that  if  the  right 
depends  on  appearance  or  non-appearance,  the  fiu5t  that  the 
party  claiming  it  has  been  served  with  personal  or  statutory 
notice,  makes  no  difference."  The  court  here  means,  it  is 
presumed,  that  it  makes  no  difference  by  which  method  the 
party  has  been  served ;  for  they  go  on  and  say,  that  if  there 
is  any  difference,  it  is  in  favor  of  the  personal  notice,  for  the 
reason  that  this  is,  in  general,  more  difficult  to  prove  than 
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one  by  publication,  after  a  lapse  of  time.  They  proceed  : 
"  It  cannot  be,  therefore,  that  the  acknowledgment  or  denial 
of  the  right  of  a  party  to  disregard  the  record,  and  collater- 
ally litigate  a  jurisdictional  fact,  depends  on  his  appearance 
or  non-appearance ;  but  it  rests  upon  a  broader  and  deeper 
ground — which  is,  that  when  a  court  or  judicial  officer,  in 
the  exercise  of  rightful  functions,  adjudges  upon  a  matter, 
that  judgment  is  final,  and  is  conclusive  on  the  facts  whi 
it  embraces  "  The  court  then  say,  there  are  some  quaji^^a-^'^V' Ai^^ 
tions  of  this  principle,  one  of  which  is,  "  that  if  the  co&t  »8r 
officer  which  pronounces  the  judgment,  has  not  jurisdmoDnf  fJlAOOl^i 
of  the  subject  and  parties,  the  judgment  is  not  conclipive, 
and  the  difficult  and  important  point  for  decision,  (apj 
to  the  case  then  in  hand,)  is  whether  the  judgment  oT 
surrogate  is  conclusive  on  the  fitct  of  the  publication  of  the" 
order  for  persons  interested  to  appear.  In  my  opinion  it  is. 
When  Thompson,  C.  J.,  said,  in  the  case  of  Borden  v.  Fitch, 
16  Johns.  141,  that '  the  want  of  jurisdiction  is  a  matter  that 
may  always  be  set  up  against  a  judgment ;'  and  Sfenceb, 
C.  J.,  quoted  his  language  with  approbation,  in  MiUs  v.  Mar^ 
tin  J 19  Johns.  38,  and  Sutherland,  J.,  repeated  it  in  La* 
tham  V.  EgerUm,  9  Cow.  229 ;  these  distinguished  judges 
doubtless  intended  only  to  say,  that  the  want  of  jurisdiction 
might  always  be  set  up  against  a  judgment,  when  it  appeared 
on  the  record,  or  was  presented  in  any  other  unexceptiona- 
ble manner."  "  We  then  have  a  case,  where  a  party  resided 
within  the  jurisdiction,  where  there  is  evidence  on  the  rec- 
ord, that  the  statutory  notice  was  given,  and  the  judgment 
that  such  notice  was  full  and  perfect ;  and  we  are  asked,  in 
a  collateral  action,  to  disregard  the  surrogate's  judgment, 
and  open  and  investigate  the  jurisdictional  &ct  of  publica- 
tion of  the  notice." 

In  the  foregoing  case,  the  fiicts  which  were  proven,  are 
shown,  and  the  court  refuse  to  look  back  to  them.  The 
judgment  was  no  more  full,  than  in  the  case  at  bar.  This 
case  shows  that  the  court  does  and  must  decide  on  its  juris- 
diction, in  these  matters.  It  is  true,  it  goes  the  length  that 
you  cannot  contradict  the'  record  on  an  appropriate  matter 
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found  or  adjadicated,  but  there  is  much  other  authorily  alBO 
to  the  same  point.  That  decision  is  by  a  court  of  high  char* 
aoter^  and  is  a  recent  one,  being  made  in  1851.  The  case  of 
MilUr  V.  Brinkerhoff,  4  Denio,^  118,  is  to  the  doctrine,  that 
when  certain  &cts  are  to  be  proved  to  a  court  of  special  and 
limited  jurisdiction,  as  a  ground  for  issuing  process,  if  there 
be  a  total  defect  of  evidence  as  to  any  essential  &ct,  the  pro- 
cess will  be  declared  void,  in  whatever  form  the  question 
may  arise.  But  when  the  proof  has  a  legal  tendency  to 
make  out  a  proper  case,  then,  although  the  proof  may  be 
slight  and  inconclusive,  the  process  will  be  valid,  until  it  is 
set  aside  by  a  direct  proceeding  for  that  purpose.  In  the 
one  case,  the  court  acts  without  authority ;  in  the  other,  it 
only  errs  in  judgment,  upon  a  question  properly  before  it 
for  adjudication.  In  one  case,  there  is  a  defect  of  jurisdic- 
tion ;  in  the  other,  only  an  error  of  judgment 

There  are  a  few  points  upon  which  the  former  opinion  of 
this  court  appears  to  have  been  misconceived,  probably  on 
account  of  its  too  great  generality.  One  of  these  relates  to 
the  Probate  Court  being  satisfied  of  its  own  jurisdiction. 
We  have  not  held  that  the  court  may  assume  jurisdiction, 
and  that  this  shall  be  conclusive,  except  on  error.  We  have 
recognized  those  cases  which  hold,  that  where  there  is  a 
want,  a  destitution,  of  evidence  of  the  jurisdictional  &cts, 
the  question  may  be  raised  collaterally ;  but  when  there  is 
such  evidence — ^for  instance,  where  there  is  a  petition,  a  no- 
tice^ &c.,  and  the  only  question  is  of  its  sufficiency  under  a 
construction  of  either  tiie  law  or  the  paper  itself— then,  so 
far,  the  court  must  judge  of  its  own  jurisdiction,  and  its  ad- 
judication is  good,  until  set  aside  in  some  regular  manner. 

The  order  of  the  Probate  Court,  is  not  to  give  "  twenty- 
one  days'  notice."  This  is  a  construction,  and  involves  one 
of  the  questions  of  the  case,  and  therefore  is  not  to  be  gra- 
tuitously assumed.  The  argument  of  counsel  for  petitioner, 
on  rehearing,  intimates  that  there  is  no  proper  evidence  of 
record,  or  in  the  papers,  of  the  advertisement  of  the  sale. 
Among  the  proceedings  of  the  District  Court,  we  find,  (over 
the  hand  of  the  judge  of  that  courts)  that  "  it  was  shown  and 
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admitted,  that  the  notice  of  sale  was  published,"  as  before 
stated.  This  is  a  sufficient  proof  of  the  fact,  certainly,  for 
the  purposes  of  the  court ;  and  we  would  suppose  we  had 
Riisapprehended  the  objection,  were  it  not  too  clear  on  the 
argument.  In  this  cause,  we  did  not  intend  to  place  any 
part  of  the  decision,  upon  the  ground  of  the  confirmation  of 
the  sale,  by  the  Probate  Court  This  idea  applies  to  sales 
by  guardians,  of  the  estate  of  their  wards,  and,  therefore,  has 
place  in  the  opinion  in  the  case  of  Choper  v.  Sunderland^ 
but  it  does  not  apply  to  an  administrator's  sale.  In  the 
preceding  opinion,  in  this  cause,  and  that  of  Cboj)er  v.  Sun- 
derlandy  we  speak  of  correcting  the  errors  of  the  Probate 
Court,  on  appeal,  &c.  Our  language  has  been  taken  too 
literally.  Besides  appeals,  there  are  writs  of  certiorari, 
motions  to  set  aside,  and  special  motions,  &&  The. language 
is  intended  to  indicate  any  of  the  methods  of  correcting 
errors  and  proceedings,  whether  by  appeal,  writ  of  error 
certiorari,  or  motion,  to  the  same  court;  and  is  used  tp  point 
to  any  or  all  of  these  modes,  a9  distinguish^  from  a  collat- 
eral impeachment  of  the  proceeding. 

We  have  thus  endeavored  to  review  this  cause,  with  a 
reference  to  those  cases  which  approach  the  nearest  to  the 
precise  points  made^  and  which  have  been  most  rigid. in 
their  construction ;  and  are  constrained  to  abide  by  the  con- 
elusion,  at  which  we  arrived  in  the  former  opinion.  But 
we  are  supported  and  strengthened  yet  more,  when  we 
refer  to  the  cases  cited  in  the  former  opinions^  and  priaci- 
pally,  in  Choper  v*  Sunderland^  from  the  federal  courts,  and 
€^)ecially  that  of  Grignon's  Lessee  v.  Astor,  2  How.  817, 
(15  Curtis,  125,)  and  those  in  11  S,  &  B.  429 ;  11  Mass. 
227,  and  the  later  one  of  Beits  v.  Bagley,  12  Pick.  571,  582. 
It  is  by  no  means  dear,  but  that  these  cases-  establish  a 
doctrine,  going  much  beyond  what  is  demanded,  to  sustain 
the  proceedings  in  the  present  cause. 

The  former  opinion  of  this  court  is  sustained,  and  the 
judgment  of  the  District  Court  is  reversed. 
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Kelly  v.  Ford. 

▲  portf  in  poeaeflsion  of  a  prominoiy  note  by  aasignment,  is  presumed  to  be 
the  owner. 

When  the  note  is  assigned  before  maturity,  such  assignment  is  prima  fade  ev- 
idence, that  the  note  was  received  by  the  holder,  upon  a  valuable  consid0r> 
ation,  in  the  usual  course  of  busines& 

WJHtov^r  may  be  the  state  of  fkcts  as  to  the  consideration,  between  the  maker 
and  payee,  there  is  no  presumption  against  the  holder,  that  he  has  not  paid 
a  valuable  consideration  for  the  note ;  and  a  jury  will  not  be  authorized  by 
any  evidence  of  fraud  or  want  of  consideration,  between  the  original  parties 
to  the  note,  to  infer  that  it  was  assigned  after  maturity,  or  that  no  consider- 
ation was  paid  for  it  by  the  holder. 

The  assignment  itself  imports  a  consideration,  and  until  the  presumption  of 
consideration  is  rebutted,  the  holder  need  offer  no  otl^r  proof. 

Where  the  maker  of  a  promissory  note,  claims  that  the  assignee  received  the 
note,  with  notice  of  fraud,  or  want  of  consideration  in  its  inception,  such 
notice  must  be  proved;  and  the  assignee  cannot  be  charged  with  such  no- 
tice, by  reason  of  any  want  of  diligence  on  his  part,  in  ascertaining  the  fact 
of  such  fraud  or  want  of  consideration,  even  when  he  is  in  a  situation  where 
such  facta  could  be  ascertained  by  inquiry. 

Where  there  is  a  sufficient  defence,  as  between  the  payee  and  the  maker  of  a 
promissory  note,  the  innocent  holder  cannot  be  called  upon  to  account  when, 
or  upon  what  consideration,  the  note  was  transferred  to  him,  or  how  it  came 
into  his  hands,  until  after  something  has  been  shown  affecting  the  bona  fldea 
of  his  possession. 

Where  suit  is  brought  on  a  promissory  note  in  the  name  of  an  assignee,  to 
which  the  defendant  pleads  flraud  and  the  want  of  consideration,  the  omis 
of  showing  the  fraud  and  want  of  consideration,  and  that  the  plaintiff  is  not 
a  bonajide  holder  of  the  note,  for  a  valuable  consideration,  without  notice  of 
the  alleged  fraud,  rests  upon  the  defendant. 

Where  a  plaintiff  establishes  by  proof)  more  than  is  necessary  to  make  out  his 
case,  the  defendant  is  not  injured,  so  that  he  can  reasonably  complain. 

Where,  in  an  action  on  a  promissoiy  note  brought  in  the  name  of  the  assignee, 
the  defendant  pleaded  flraud  and  want  of  consideration,  upon  which  issue 
was  joined ;  and  where  the  defendant  failed  to  establish  the  main  branch  of 
his  defence,  in  relation  to  the  fraud  and  want  of  consideration ;  and  where 
the  court  excluded  certain  depositions  taken  by  the  defendant,  which  depo- 
sitions tended  to  show,  that  the  plaintiff  and  the  payee  of  the  note,  subse- 
quent to  the  assignment  thereof,  were  connected  in  business  transactions 
nmilar  to  that  for  which  the  note  was  given ;  Rddf  That  the  defendant  was 
not  injured  by  the  exclusion  of  the  depositions. 

Appeal  from  the  Jones  District  Court. 
\  Suit  on  two  negotiable  promissory  notes,  for  $260  each, 


L 


SUPREME  COURT  CASES.— 1856.  141 

JLeOj  T.  Fotd. 

dated  February  6,  1862,  and  payable  one  in  one  year  and 
the  other  in  two  years  from  date,  given  by  defendant  to  one  ■ 
P.  Byam,  and  assigned  to  plaintiff  April  10,  1862.    The ". 
defence  was,  that  the  notes  were  obtained  by  fraud :  that 
the  consideration  for  which  they  were  given  had  &iled ;  and  '. 
that  the  plaintiff  was  not  a  bona  fide  holder  of  the  notes,  but  ' 
that  they  are  still  the  property  of  Byam,  the  payee,  and  held 
by  plaintiff  as  agent  and  trustee  for  him,  plaintiff  having  paid 
no  consideration  for  them.    The  answer  is  denied  by  the 
replication  of  plaintiff,  and  issue  joined  thereon.     During 
the  progress  of  tlie  trial,  exceptions  were  taken  by  defend- 
ant to  the  ruling  out  of  certain  depositions  taken  by  defend- 
ant, and  to  the  admission  of  certain  testimony  offered  by 
plaintiff,  and  also  to  the  giving  and  refusing  certain  instruc- 
tions.    The  jury  found  a  verdict  for  plaintiff  for  $699.24, 
for  which  judgment  was  rendered.   Defendant  appeals.   The 
instructions  refused  will  be  found  in  the  opinion  cf  the  court. 

W.  J.  Henry,  for  the  appellant. 

WkUaker  &  Orantj  for  the  appellee. 

Stockton,  J. — The  execution  of  the  notes  sued  on  was 
admitted  by  defendant.  Upon  him,  however,  devolved  the 
burden  of  showing  that  they  were  obtained  by  fraud,  and 
were  without  consideration ;  and  that  the  plaintiff  was  not 
a  bona  fide  holder  thereof  for  a  valuable  consideration,  with- 
out notice  of  the  alleged  fraud  or  want  of  consideration  be- 
tween the  maker  and  payee.  The  defendant  avers  in  his 
answer,  that  .the  notes  were  given  for  an  interest  in  the 
Parker  water  wheel,  assigned  to  plaintiff,  by  Byam,  the 
payee  of  the  notes;  that  Byam  had  represented  that  he 
owned  and  had  the  exclusive  right  to  dispose  of  the  same 
for  the  state  of  Iowa ;  that  Byam  at  the  time,  had  no  such 
right ;  that  his  representations  were  false,  and  intended  to 
cheat  and  defraud  the  defendant ;  that  the  plaintiff  and  Byam 
were  partners  in  the  said  sale,  the  plaintiff  having  paid  no 
oonsideration  for  the  notes,  and  being  only  the  agent  and 


142  SUPREME  COURT  CASES.— 1856. 

Kelljr  T.  Ford: 

trustee  of  Bjam  in  bringing  the  suit ;  and  that  at  the  time 
of  the  assignment  of  said  notes,  plaintiff  well  knew  that  de- 
fendant  had  a  good  defence  thereto. 

It  is  assigned  for  error  by  defendant,  that  the  court  per- 
mitted plaintiff  to  give  in  evidence  the  patent  right  for  the 
"improvement  on  the  percussion  and  re-action  water  wheel," 
and  the  assignment  of  the  same  to  Byam.  We  think  there  was 
no  error  in  permitting  the  evidence  to  go  to  the  jury.  The 
papers  were  duly  authenticated,  and  one  of  the  averments 
of  defendant's  answer,  is  that  Byam  had  no  interest  in  said 
patent  right.  The  affirmative  of  the  issue  being  on  the  de- 
fendant, it  was  his  duty  to  prove  that  Byam  had  no  interest 
in  the  Parker  water  wheel.  As  he  did  not  do  so,  it  was  not 
incumbent  on  plaintiff  to  show  that  Byam  had  such  interest; 
but  if  he  does  show  it,  we  do  not  see  that  defendant  is  dam- 
aged so  that  he  can  reasonably  complain. 

The  second  assignment  of  error  relates  to  the  exclusion  of 
certain  depositions  taken  by  defendant.  These  depositions 
did  not  tend  to  prove  or  disprove  any  fact  in  issue  between  the 
parties.  The  reason  why  they  were  excluded  does  not  ap- 
pear in  the  record,  nor  does  the  defendant  attempt  to  show 
or  explain  wherein  the  court  erred  in  suppressing  them. 
The  witnesses  knew  nothing  of  the  title  of  Byam  to  the 
patent  right,  and  all  that  they  testify  to,  is  the  connection  of 
Byam  and  plaintiff,  in  the  business  of  selling  rights  to  Park- 
er's water  wheel,  subsequent  to  the  time  of  the  assignment 
of  the  notes.  Even  if  they  fully  establish  the  averment  in 
the  answer  of  defendant,  as  to  the  right  and  title  of  the  notes 
being  still  in  Byam,  as  we  think  that  defendant  has  not  es- 
tablished the  main  branch  of  his  defence  in  relation  to  the 
firaud  and  failure  of  consideration,  we  do  not  see  that  the . 
exclusion  of  the  depositions  ha?  wrought  any  injury  to  his 
case. 

The  third  and  fourth  assignments  of  errors  refer  to  cer- 
tain instructions  to  the  jury,  given  by*the  court  at  the  request 
of  the  plaintiff  and  others  asked  to  be  given  by  defendant  and 
refused  by  the  court  As  the  defendant  offered  no  evidence 
of  the  &ilure  of  consideration,  or  of  the  fistct  that  the  notes 
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were  obtained  by  fxatid,  or  that  they  were  not  assigned  for 
a  valuable  consideration ;  and  as  the  instructions  gxren  atihe 
request  of  the  plaintiff  are  to  the  effect  that  the  execution  of 
the  note  and  assignment  being  proved,  plaintiff  is  prima 
faeie  entitled  to  recover,  tmless  defendant  proved  the  fraud 
or  failure  of  consideration,  and  notice  thereof  to  plaintiff,  it 
will  be  unnecessary  for  us  to  consider  the  instructions  at 
length,  which  were  given  at  plaintiff's  request. 

The  court  refused  to  give  the  following  instructions  asked 
by  defendant : 

1.  That  if  the  jury  believe  that  the  consideration  for  the 
notes  given  by  Ford  to  Byam,  was  a  right  to  the  Parker 
water  wheel,  and  that  the  patent  right  on  the  same  had  ex« 
pired  before  the  sale  to  the  defendant,  there  was  no  con- 
sideration for  said  notes ;  and  if  they  believe  that  plaintiff 
had  notice  of  the  want  of  consideration,  or  was  in  a  situation 
where,  by  using  reasonable  diligence,  he  might  have  known 
the  fact,  they  must  find  for  defendant 

2.  That  when  fraud  or  illegality  is  established  in  obtain-  ^ 
iDg  a  promissory  note  by  the  payee  against  the  maker,  and 
the  note  is  assigned,  the  assignee  must  prove  that  he  took     ]      • 
the  note  in  the  regular  course  of  business,  before  it  became 
due,  for  a  valuable  consideration,  and  without  potioe  of  the 
fraud  or  illegality.  j!  -^ 

8.  Where  fraud  or  iUegality  is  established,  there  is  a  pre-^ 
smnption  of  law  that  there  was  no  consideration  paid  by  the 
assignee  to  the  assignor,  for  the  transfer  of  the  note ;  but  the 
presumption  of  law  is  that  the  payee,  not  being  able  to  sue 
on  the  note  in  his  own  name,  has  handed  it  over  to  another 
person  to  sue  upon  it  for  his  benefit.  This  presumption  sq^ 
raised  by  the  law,  must  be  rebutted  by  the  holder  diowing 
affirmatively,  that  he  gave  value  for  the  note.  ^^ 

4.  That  if  the  jury  believe  that  plaintiff  and  Byam  were 
connected  together  in  the  sale  of  a  ri^t  or  patent  to 
the  Parker  water  wheel,  after  the  right  on  said  wheel  had 
expired,  and  that  they  usually  took  notes,  on  making  sale  of 
such  pretended  right,  and  were  engaged  in  no  other  business 
upon  which  they  were  taking  promissory  notes,  this  would 
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be  a  circumstance  which,  unexplained  by  the  plaintiff,  would 
warrant  the  jury  in  concluding,  that  plaintiff  knew  that  said 
notes  had  been  given  for  said  pretended  right,  and  that  they 
must  find  for  defendant. 

5.  That  if  the  jury  believe  that  the  notes  given  by  Ford 
to  Byam,  were  obtained  upon  the  fraudulent  representation 
of  Byam,  then  they  are  not  authorized  to  infer  that  said 
notes  were  assigned  at  the  time  they  purport  to  have  been 
^by  the  assignment  made  on  the  back  of  them;  neither  is 
said  assignment  evidence  of  any  value  having  been  paid  by 
the  holder  of  said  notes. 
/  These  instructions  asked  by  the  defendant,  we  think  were 
^properly  refused  by  the  court.  Even  if  correct  as  legal  prop- 
ositions, the  refusal  to  give  them  as  law  to  the  jury,  could 
in  no  wise  prejudice  defendant's  cause.  They  were  based 
upon  the  assumption  that  fraud  and  illegality  had  been  es- 
tablished between  the  maker  and  payee,  as  to  the  consider- 
ation of  the  note.  It  is  assumed  that  the  patent  right  to  the 
improvement  in  the  Parker  water  wheel,  had  expired  by 
limitation  at  the  time  of  the  sale  to  defendant  There  can 
be  no  pretence  that  any  evidence  of  this  fact  was  offered  to 
the  jury  by  defendant,  and  that  introduced  by  plaintiff 
showed  clearly  that  the  right  had  not  expired,  but  was  in 
full  force. 

But  the  instructions  were  incorrect,  and  were  properly 
refused,  because  they  did  not  rightly  state  the  law.  The 
plaintiff  being  in  possession  of  the  note  by  assignment,  is 
presumed  to  be  the  owner.  Such  assignment  is  prima  JacU 
evidence  that  the  note  was  received  by  him  upon  a  valuable 
consideration,  in  the  usual  course  of  business.  When  a  note 
is  aligned  before  maturity,  whatever  may  be  the  state  of 
facts,  as  to  the  consideration,  between  the  maker  and  the 
payee,  there  is  no  presumption  against  the  holder,  that  he 
had  not  paid  a  valuable  consideration  for  it ;  and  a  jury 
would  not  be  authorized  by  any  evidence  of  fraud  or  want 
of  consideration  between  the  original  parties,  to  infer  that 
the  note  was  assigned  after  maturity,  or  that  no  considera- 
tion was  paid  for  it  by  the  holder.    The  assignment  itself 
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imports  a  consideration,  and  until  such  presumption  is  re- \ 
butted,  the  holder  need  offer  no  other.    If  defendant  claim^^ 
that  the  assignee  received  the  note  with  notice  of  fraud,  or  \ 
want  of  consideration  in  its  inception,  such  notice  must  be 
proved,  and  plaintiff  cannot  be  charged  with  such  notice  by  ; 
reason  of  any  want  of  diligence  on  his  part^  in  ascertaining  | 
the  &ct  of  such  fraud  or  want  of  consideration,  even  when 
he  is  in  a  situation.where such  facts  could  be  ascertained  by 
m^^Xf^    Where  there  is  a  sufficient  defence  as  between  the 
payee  and  the  maker  of  a  promissory  note,  the  innocent 
holder  cannot  be  called  upon  to  account  when,  or  upon  what 
coQBideration,  the  note  was  transferred  to  him,  or  how  it 
came  into  his  hands.    By  las  on  Bills,  61 ;  Marion  v.  Ttogera^ 
14  Wend.  580 ;  6  Wend.  621, 

The  rule  that  in  an  action  by  a  bona  fde  holder  of  a  bill 
or  note,  transferred  before  due',  without  notice,  the  want  or 
illegality  of  consideration  cannot  be  shown,  except  where  the 
note  has  been  declared  void  by  the  statute,  has  not  been  ad- 
hered to  in  some  of  the  modern  decisions  in  England ;  and 
it  has  there  been  held,  that  upon  proof  of  want  or  failure  of 
cohsideration,  as  between  the  maker  and  payee,  the  plaintiff 
must  show  how  the  note  came  into  his  possession,  and  that 
he  received  it  in  the  regular  course  of  business  for  a  good 
consideration.  2  B.  &  A.  291 ;  14  Wend.  581.  The  lule 
as  laid  down  by  Mr.  Chitty,  is  that  the  holder  of  a  bill  or 
note  need  not,  in  the  first  instance,  show  a  consideration ; 
possession  proves  property ;  but  if  there  is  any  suspicious 
circumstance  as  to  the  bona  fdes  of  his  possession,  and  the 
defendant  has  a  good  defence  against  the  payees,  then  the 
holder  must  show  that  he  paid  value  for  it ;  as  if  the  note  has 
been  lost  or  stolen,  or  fraudulently  put  into  circulation,  then 
the  plaintiff  must  show  that  he  came  lawfully  by  it  and  paid 
value  for  it.  Chitty  on  Bills,  1045 ;  ValleOe  v.  Parker^  6 
Wend.  621 ;  3  Johnson's  Cases,  260.  There  was  no  evi- 
dence in  this  case,  to  cast  a  suspicion  of  bad  Mth  on  the  pos- 
session of  the  note  by  plaintiff,  and  until  such  evidence  was 
introduced  he  cotdd  not  be  required  to  account  for  his  pos- 
session. 

Vol.  IV.  10 
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The  fourth  instruction  asked  was  so  vague,  inconclusiTe 
and  foreign  to  the  question  at  issue ;  so  nearly  trenching  on 
the  province  of  the  jury,  in  asking  the  court  to  direct  what 
evidence  was  sufficient  to  authorize  them  to  find  a  verdict 
for  the  defendant,  that  it  was  correctly  refused. 

By  the  fifth,  the  court  were  asked  to  instruct  the  jury 
that  there  was  so  intimate  a  connection  between  the  consid- 
eration of  the  note,  and  the  consideration  of  the  assignment 
to  plaintiff,  that  if  the  first  was  shown  to  have  failed,  the 
jury  were  authorized  to  infer  that  there  was  none  for  the 
latter.    To  state  such  a  proposition,  is  to  refute  it. 

Judgment  affirmed. 


Brady  v.  Malone. 

A  iMrtj  alleging  error  to  hia  prejudice,  must  show  it 

In  the  absence  of  any  showing  to  the  contrary,  the  presianptlon  ia,  that  there 
was  sufficient  evidence  to  authorize  the  judgment,  and  that  all  the  proceed- 
inga  wero  regular. 

A  court,  in  the  exercise  of  its  discretion,  may  grant  a  continuancei,  on  account 
of  the  absence  of  counsel 

To  show  due  diligence  in  an  affidsryit  for  a  continuance^  it  is  not  sufficient  to 
ftate  generally,  that  such  diligence  has  been  used;  but  the  affiant  should 
specify  what  he  has  done,  that  the  court  may  judge  of  the  diligence. 

What  is,  or  is  not,  due  diligence,  is  to  be  determined  by  the  court,  and  not  by 
the  affiant 

Affidavits  for  a  continuance,  should  be  construed  stricfly,  and  most  strongly 
against  the  applicant 

Where  suit  was  commenced  on  a  promissory  note,  prior  to  the  June  term, 
1856,  of  the  Lucas  District  Court,  at  which  term,  the  defendant  filed  an 
affidavit  for  a  continuance,  on  account  of  the  absence  of  certain  witnesses 
residing  in  Ohio,  and  &e  cause  was  accordix^ly  continued,  and  where  at  a 
subsequent  term,  (but  whether  at  the  September  term,  1855,  or  1858,  it  is 
Impossible  to  determine  fix)m  the  record,)  the  defendant  filed  a  second  applica- 
tion for  a  continuance,  based  upon  an  affidavit,  which,  after  stating  what  he 
expected  to  prove  by  certain  absent  witnesses,  alleged  that  his  counsel  was 
absent,  without  stating  any  cause  of  absence,  or  that  «nch  absenoe  was  un- 
expected to  defendant ;  and  that  at  the  time  of  making  the  former  affidavil*  ' 
(on  which  the  first  continuance  was  obtained,)  he  was  informed  and  believed, 
that  both  of  the  witnesses  resided  in  Guernsey  county,  Ohio,  but  he  soon 
thereafter  learned,  that  one  of  them  was  still  in  California,  and  had  not  re- 
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tonied  to  bia  home  in  Ohio^  as  be  bad  been  inibrmed ;  ibat  for  about  siz 
weeks  or  two  months  of  the  time  since  the  first  oontinnanoe,  his  family  waa 
ai<^  so  that  he  could  not  attend  to  his  business ;  that  since  he  learned  that 
one  of  the  witnesses  was  fai  California^  he  has  endeavored,  by  aU  means  Ai 
ki$  power,  considering  the  sickness  of  his  fiunOj,  to  ascertain  the  plaoe  of 
residence  of  the  witnen^  but  had  not  been  able  to  learn  the  same ;  BM, 
That  the  affidavit  was  insd&cient^  and  the  application  for  a  continuance  waf 
properly  oyerruled. 

Appeal  from  (he  Lucae  District  Court. 

This  action  was  commenced  to  recover  the  amount  of 
a  promissory  note.  Trial  and  judgment  for  plaintil!^  and  de- 
fendant appeals.  The  &ct8  sufficiently  appear  in  the  opinion 
of  the  court. 

t/1  E.  Nealj  fdr  the  a  >pellant 
Knajp  it  OildweU^  for  the  appellee.  . 

Wright,  C.  J. — ^It  is  first  objected,  that  the  note  sued 
on  was  not  filed,  and  that  there'was  therefore  nothing  to 
authorize  the  judgment.  What  is  meant  by  this  objection, 
is  difficult  to  understand.  A  copy  of  the  note  was  attached 
to  the  petition,  and  the  record  entry  of  judgment  shows  that 
the  parties  appeared,  "  and  the  cause  and  proceedings  being 
folly  heard  and  inspected,  and  all  things  touching  the  same, 
it  is  considered  by  the  courl^  &c."  It  is  true  that  the  record 
does  not  show  affirmatively,  that  the  note  was  introduced  m 
evidence.  Neither  is  there  anything  to  show  wheUier  it 
was  or  was  not  filed  in  court 

Nor  is  it  necessary  that  these  things  should  appear  affir* 
matively.  The  party  alleging  error  to  his  prejudice,  must 
show  it  We  will  not  presume  that  the  original  note  waa 
not  offered  in  evidence.  In  the  absence  of  any  showing  to 
die  contrary,  the  presumption  is,  that  there  was  sufficient 
testimony  to  authorize  the  judgment,  and  that  all  the  pro* 
feedings  were  regular. 

The  second  position,  that  the  original  notice  and  petition, 
elaim  a  less  sum  than  that  for  which  judgment  was  len- 
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dered,  is  based  most  evidently  upon  a  misconception  of  the 
record.  They  both  claim  a  larger  sum  than  that  for  which 
the  plaintiff  obtained  judgment 

The  third  objection,  and  the  one  principally  relied  upon, 
is  that  the  court  erred  in  overruling  defendant's  application 
for  a  continuance.  Without  stopping  to  consider  whether 
this  court  will  revise  the  action  of  the  District  Court  in  re- 
fusing a  continuance,  it  is  efficient  to  say,  that  we  see  no 
reason  for  doubting  the  correctness  of  the  ruling  made  in 
the  present  case.  When  this  suit  was  commenced,  is  not 
shown,  except  that  it  was  prior  to  the  June  term,  1855,  of 
the  Lucas  District  Court.  At  that  term,  the  defendant  filed 
an  affidavit  for  a  continuance,  on  account  of  the  absence  of 
certain  witnesses,  residing  in  Guernsey  county,  Ohio.  The 
cause  was  accordingly  continued.  At  a  subsequent  term, 
(but  whether  at  the  September  term,  1855  or  1856,  it  is  im- 
possible to  say  from  the  record,)  he  filed  a  second  application, 
which  was  overruled ;  and  it  is  this  ruling  of  which  he  now 
complains.  Two  grounds  are  stated  in  the  afiidavit :  the 
first  being  the  absence  of  defendant's  counsel ;  and  the  sec- 
ond, the  absence  of  the  same  witnesses  named  in  the  former 
application.  That  a  court  may,  in  the  exercise  of  its  dis* 
cretion,  grant  a  continuance  on  account  of  the  absence  of 
counsel,  we  entertain  no  doubt ;  but  when  an  application 
based  upon  this  ground,  is  refused,  we  should  require  very 
strong  circumstances  indeed,  manifesting  a  clear  abuse  of 
this  discretion,  before  we  would  interfere  with  its  exercise. 
In  this  case,  no  such  abuse  appears.  Why  the  defendant's 
counsel  was  not  present,  is  not  shown.  For  ought  that  ap- 
pears, he  was  purposely  absent.  It  is  not  averred  that  he 
was  sick,  (as  in  ShuJtze  v.  Moore^  1  McLean,  884,)  that  he 
was  kept  away  by  any  casualty  or  unforeseen  circimistances, 
Bor  is  any  reason  given  for  such  absence.  Neither  is  it 
shown,  that  such  counsel  had  in  his  possession  papers  ma- 
terial or  necessary  to  the  defence.  Under  such  circum- 
stances, we  cannot  say  that  the  application  was  improperly 
overruled.    McKay  v.  Marine  Insurance  Oo,^  2  Caines,  884. 

The  Code  provides,  that  continuances  shall  not  be  granted, 
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for  any  cause  growing  out  of  the  fstult  or  negligence  of  the 
partj  applying  therefor.  Subject  to  this  rule,  however, 
coniinaanceB  may  be  allowed  fbr  any  cause  which  satisfies 
the  court,  (hat  substantial  justice  will  thereby  be  more  nearly 
attained.  When  the  motion  is  made  on  account  of  the 
absence  of  witnesses^  it  must  be  accompanied  by  an  affidavit, 
showing  among  other  things,  that  due  diligence  has  been 
used  to  obtain  such  testimony.  Sections  1766, 1766.  To 
show  such  diligence,  it  is  not  sufficient  to  state  generally, 
that  due  diligence  has  been  used ;  but  the  affiant  should 
set  forth  and  specify  what  has  been  done,  that  the  court  may 
judge  of  the  diligence.  What  is  or  is  not,  due  diligence  in 
the  particular  case,  is  to  be  determined  by  the  court,  and 
not  by  the  affiant  Again :  parties  making  their  affidavits, 
have  the  facts  peculiarly  within  their  own  knowledge,  and 
are  presumed  to  make  their  statements  quite  as  favorable  to 
their  own  views  and  interests,  as  the  truth  in  the  premises 
will  warrant;  and  therefore,  as  a  general  rule,  such  affida- 
vits should  be  construed  strictly,  and  most  strongly  against 
the  applicant  Mason  v.  Anderson^  S  Mon.  293 ;  Auras  v. 
/Sbzfe,  2  litt  288.  Determining  the  case  before  us  in  view 
of  the  above  rules,  we  think  the  motion  for  a  continuance  on 
account  of  the  absence  of  witnesses,  was  properly  overruled. 
The  affidavit  fails  to  show  due  diligence. 

We  have  already  stated,  that  it  is  impossible  to  say  from 
the  record,  whether  the  application  was  made  at  the  term 
in  September,  1865  or  1856.  The  affidavit  was  sworn  to, 
September,  1866 ;  this  may  be  a  clerical  mistake ;  but  there 
are  strong  reasons  for  believing  that  this  is  the  true  time, 
while  there  are  others,  perhaps,  quite  as  conclusive,  that  it 
was  made  in  1865.  Under  such  circumstances,  in  view  of 
the  wdl  recognized  rule,  that  the  court  below  is  presumed 
to  have  decided  correctly,  we  should  adopt  the  ground  that 
the  application  was  made  in  1856.  Upon  this  hypothesiS| 
then,  it  appears  that  in  June,  1855,  a  continuance  was 
granted  this  party,  and  fifteen  months  afterwards,  he  applies 
fbr  a  further  continuance,  to  obtain  the  testimony  of  the 
iame  witnesses  named  in  his  first  affidavit    To  account  for 
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his  delay  in  not  taking  the  depositions,  he  avers  that  for 
about  six  weeks  or  two  months  of  the  time,  his  &mil  j  was 
sick,  so  that  he  conld  not  attend  to  his  bctsiness ;  and  jet^ 
no  reason  is  shown  why  he  did  not,  in  the  remaining  thir- 
teen months,  take  some  steps  to  obtain  their  testimony. 

But,  if  we  adopt  the  position  that  this  affidavit  was  made 
in  1856,  how  does  the  case  stand  ?  He  states  that  at  the 
time  of  making  the  former  affidavit,  he  was  informed  and 
believed,  that  both  of  the  witnesses  resided  in  Quemsey 
county,  Ohio,  but  that  soon  thereafter,  he  learned  tbat  one 
of  them  was  still  in  California,  and  had  not  xeturDed  to  his 
home  in  Ohio,  as  he  had  been  informed;  '*and  that  since 
he  learned  that  &ct,  he  had  endeavored,  by  all  the  means 
in  his  power,  consideriDg  the  sickness  of  his  family,  to  as- 
certain the  place  of  residence  of  said  witness,  in  order  to 
take  his  deposition  in  Calilbrnia,  but  has  not  been  able  to 
ascertain  his  residence."  This  is  not  sufficient  He  should 
state  what  means  he  did  make  use  of,  so  that  the  court 
might  judge  whether  they  were  likely  to  be  successful.  To 
say  that  he  used  all  the  means  within  his  power,  is  too  vague 
and  indefinite.  As  to  the  other  witness,  there  is  no  pretence, 
but  that  he  resided  in  Ghiemsey  county,  Ohio ;  and  yet  no 
steps  were  taken  for  obtaining  his  deposition,  and  no  suffi* 
dent  excuse  shown  for  not  doing  so.  It  is  true  tbat  the 
affidavit  states  that  his  fiunily  was  sick,  but  this  was  for  only 
about  one-half  the  time  intervening  between  the  June  and 
September  terms,  1866 ;  and  if  we  even  concede  that  during 
Slx^h  sickness,  he  shows  an  inability  to  attend  to  the  procur- 
ing of  these  depositions,  he  is  without  excuse,  as  fiir  as  we 
oan  see  from  this  record,  for  the  remaining  portion  of  the 
time. 

Judgment  afBirmed. 
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Carnss  V.  Crandall. 

▲  46^  fsusias  is  the  proper  mode  of  prooeedin^  to  reviTe  a  jadgment^  and 
miiflt  be  broaght  in  the  ooiint7  where  the  judgment  was  obtained. 

Where  a  party  seeks  to  revive  a  judgment  against  the  administrator  of  a  de- 
ceased party,  and  to  make  the  heir  of  such  deceased  person,  a  party  to  the 
prooeedings,  so  as  to  obtain  execution  against  the  real  estate  of  the  defeod- 
aat  In  the  judgment,  it  is  not  necessary  that  the  prooeedings  should  b« 
separate. 

Section  1367  of  the  Code,  in  relation  to  unsatisfied  judgments  rendered  prior 
to  the  death  of  the  decedent,  does  not  apply  to  cases  where  a  judgment 
plaintiff  is  seeking  to  subject  real  estate  to  the  satisfaction  of  his  judgment 
It  appties  only,  where  the  party  is  seeking  satis&otion  firom  the  personalty. 

Where  judgment  was  obtained  against  C,  on  the  3d  day  of  September,  1 851, 
in  the  District  Ck>urt  of  Marion  county ;  and  whera,  on  the  29th  day  of  No- 
Tember,  1861,  a  transcript  of  this  judgment  was  filed  in  the  office  of  the 
derk  of  the  District  Court  in  Mahaska^  the  said  C.  being  at  the  time  the 
owner  of  certain  real  estate^  situate  in  that  county ;  and  where  the  said 
C.  died  subsequent  to  the  rendition  of  the  judgment^  and  the  filing  of  the 
transcript  in  Mahaska  county ;  and  where  the  plaintiff  in  the  judgment,  on 
the  11th  day  of  April,  1850,  filed  his  petition  on  the  chancery  side  of  the 
District  Court  of  Mahaska  county,  against  the  administrator  and  heir  at  law 
of  the  said  C,  praying  that  a  decree  may  be  rendered,  declaring  said  judg> 
ment  a  lien  upon  the  land  situate  in  Mahaska  county ;  that  the  judgment 
may  be  revived;  and  that  the  land  may  be  sold;  and  where  the  petition 
was  demurred  to  on  the  following  grounds :  1.  That  the  plaintiff  had  a  full 
and  adequate  remedy  at  law.  2.  That  a  dormant  judgment  at  law  cannot 
be  revived  in  chanoeiy.  3.  That  the  (daim  is  cognizable  only  in  the  county 
court.  4.  That  the  claim  was  barred  by  section  1373  of  the  Code,  whidi 
demurrer  was  sustained  by  the  court;  BbH  1.  That  the  claim  was  not 
barred  by  section  1373  of  the  Code.  2.  That  the  demurrer  was  properly 
■Qstained. 

AppecU  from  (he  Mahaska  District  Court 

The  petition  represents  that  on  tlie  8d  day  of  September, 
1861,  in  the  District  Court  in  Marion  county,  the  petitioner 
recovered  a  judgment  against  Anson  Crandall,  then  living ; 
and  that  on  the  29th  November,  1851,  a  transcript  of  this 
judgment  was  filed  in  the  office  of  the  derk  of  the  District 
Court  in  Mahaska  county ;  that  after  this,  said  Anson  Cran- 
daU  deceased ;  that  at  the  time  of  the  rendition  of  the  above 
judgment,  said  Crandall  owned  certain  real  estate  in  Mahaska 
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county,  which  is  described;  and  that  no  part  of  the  judgment 
has  been  paid. 

The  petition  farther  alleges  that  there  was  no  property 
(save  the  real  property)  belonging  to  the  estate  of  said  Cran« 
dall,  except  such  as  was  exempt  from  the  payment  of  debts 
against  the  said  estate ;  that  Mary  Crandall,  the  widow  of 
deceased,  has  been  appointed  administrator;  that  the  de- 
ceased left  only  one  child — ^that  is,  the  said  Eveline — who  is 
'lus  sole  heir  at  law.  The  petitioner  alleges  that  the  county 
judge  has  authorized  the  prosecution  of  this  suit.  He  makes 
both  the  administrator  and  heir  parties,  and  prays  that  a  de- 
cree may  be  rendered,  declaring  said  judgment  a  lien  upon 
the  land  described,  situate  in  Mahaska  county;  that  the 
judgment  be  revived;  and  that  so  much  of  the  lands  be  or- 
dered to  be  sold  as  will  pay  the  judgment,  interest  and 
costs,  and  for  general  relief  To  this  petition  the  respon- 
dent demurred  for  various  causes — as  that  it  is  a  petition  in 
chancery  addressed  to  a  court  of  law  ;  that  the  petitioner  has 
a  full  remedy  at  law ;  that  the  claim  is  barred  by  section 
1878  of  the  Code ;  and  that  the  claim  had  not  been  filed  in 
probate  oflSce.  The  demurrer  was  sustained,  and  the  bill 
dismissed,  at  the  costs  of  the  complainant,  from  which  de- 
cision he  appeals. 

IF.  H.  <t  Jos.  A.  Seevers,  for  the  appellant 

Croolcham  <k  Fisher,  for  the  appellee. 

Woodward,  J. — It  is  not  necessary  to  enter  into  a  de- 
tailed consideration  of  the  questions  raised  on  the  pleadings, 
by  the  arguments  of  counsel. 

The  petitioner  appears  to  have  misconceived,  in  some  mea- 
sure, either  the  remedy  which  he  wants,  or  the  means  of 
obtaining  it  He  does  not  need  a  decree  in  equity  to  make 
his.judgment  a  lien  on  the  land  in  Mahaska  county.  It  is 
so  already,  by  virtue  of  the  law  and  the  filing  of  the  tran- 
script He  wants,  first,  to  revive  his  judgment  against  the 
administrator,  so  as  to  make  her  a  party,  and  so  as  to  be  able 
to  issue  execution. 
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For  this  purpose,  a  scire  facias  is  the  method  pointed  out 
by  law.  This  is  Tegulated  in  some  small  degree,  by 
chapter  124,  page  300,  of  the  Code.  It  would  be  difficult, 
at  least,  to  bring  this  petition  within  the  idea  of  a  scire  facioB. 
But  we  do  not  stop  to  discuss  this  point  Another  difficulty 
presenting  iteelf  is,  that  a  scire  famas  must  be  brought  in  the 
county  where  the  original  judgment  was  obtained— that 
is,  where  the  record  is ;  and  the  plaintiff  seeks  to  make  the 
administrator  a  party  to  that  judgment 

The  petitioner  farther  wants  to  make  the  heir  a  party  to 
the  proceeding,  in  some  manner,  so  as  to  obtain  execution 
against  the  real  estate.  In  this  respect  the  plaintiff  is  suf- 
ficiently correct ;  but  this  will  not  relieve  him  of  the  neces- 
dty  of  reviving  his  judgment  against  the  administrator  in  ' 
the  county  where  the  record  exists.  It  does  not  follow, 
however,  that  these  objects  would  require  separate  proceed- 
ings, or  that  they  may  not  be  united  in  one  in  that  county, 
where  one  of  them  must  necessarily  be ;  or  that  Ihe  court 
may  not  order  the  subjection  of  the  lands  in  the  saAe 
process. 

The  leading  error  in  the  case  is,  that  one  of  the  objects 
sought,  requires  to  be  pursued  in  Marion  county,  where  the 
original  record  remains. 

On  subjecting  the  real  estate,  see  Postlewaii  et  al,  v.  Howes^ 
8  Iowa,  865.  The  claim  is  not  barred  by  Code,  section  1878. 
If  that  section  would,  taken  alone,  bar  it,  the  section  is  an- 
swered or  explained  by  section  1862. 

Section  1867,  as  to  filing  this  as  an  unsatisfied  claim, 
would  apply,  if  the  petitioner  were  seeking  its  satis&ction 
out  of  the  personalty.  But  he  alleges  that  there  is  no  personal 
property  liable,  and  he  is  aiming  to  revive  it  against  the 
administrator,  and  to  reach  the  real  property. 

The  decree  of  the  District  Court  is  affirmed. 
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It  ia  no  part  of  £he  dat^  of  a  juiy,  nor  have  the/  an j  right,  to  determine  from 
the  pleadings^  what  allegations  are  admitted  or  denied. 

It  18  the  pTOTince  of  the  oourt  alone,  to  examine  the  pleadings ;  and  if  anj  of 
the  allegations  are  to  be  tidcen  as  true,  for  want  of  the  neoeesary  denial,  to 
80  state  to  the  juiy. 

Where,  in  an  action  for  the  forcible  detention  of  real  estate,  oommenced  and 
tried  before  a  jnstioe  of  the  peace,  and  taken  by  appeal  to  the  District  Gourt^ 
and  in  which  action  the  defendant  answered,  "not  guilty,"  the  jury  in  the 
District  Court  were  instructed,  that  every  material  allegation  in  the  peti- 
tkm,  not  specifioaUy  denied  by  the  answer,  should  be  taken  as  trae ;  Betif 
That  the  instruction,  as  an  abstract  proposition,  was  oorrect ;  but  that  the 
effect  of  it,  was  to  submit  to  the  jury  a  question  that  should  have  been  de- 
termined by  the  court 

And  where  in  such  a  case,  the  defendant  asked  the  oonrt  to  instruct  the  jury, 
^  that  a  plea  of  not  guilty  was  a  sufficient  denial  of  the  plaintiflfs  petition, 
and  was  soifiaient  to  put  the  plaintiff  upon  proof  of  every  material  allegi^ 
tion  set  up  in  his  petition,'^  which  instruction  the  court  refhsed  to  give; 
ffdd,  That  under  the  circumstances  of  the  cafie — the  re(5ord  showing  there 
Cad  been  a  trial  before  the  justice  of  the  peace,  and  the  objection  to  the 
sufficiency  of  the  answer  being  made  for  the  first  time  in  the  DiBtrict  Goiff^ 
after  the  testimony  waa  submitted  to  the  jury — the  instruction  should  have 
been  given. 

Appeal/rom  the  Davis  District  Court 

.  This  action  was  conunenced  before  a  justice  of  the  peaD6|. 
to  recover  the  possession  of  certain  real  estate,  which  the 
plaintiff  alleges  was  forcibly  detained  bj  defendant.  The 
petition  avers,  that  he  leased  the  disputed  premises  to  defend- 
ant for  a  certain  term,  for  so  much  rent  per  month ;  that  by 
the  lease,  which  was  in  writing,  said  defendant  was  to  de- 
liver to  plaintiff  the  possession  of  the  premises  at  the  expi- 
ration of  the  term ;  but  that  the  said  term  has  expired,  and 
defendant  willfully  holds  over  and  refuses  to  quit  the  posses- 
sion and  deliver  the  same  to  plaintiff.  To  this  petition  de- 
fendant appeared,  and  answered  in  writing  as  follows : 
''  And  now  comes  defendant,  and  for  answer  says,  not  guilty. 

"Jones,  for  Defendant" 
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Jury  trial  before  the  justice — ^verdict  and  judgment  for 
defendant.  Plaintiff  appealed,  and  on  the  trial  in  the  Dis* 
trict  Court,  the  following  instruction  was  given :  that  every 
material  allegation  in  the  plaintiff's  petition,  not  specifically 
denied  by  the  answer  of  the  defendant,  should  be  taken  as 
true.  •  The  following  instruction  asked  by  defendant,  was  re- 
fused :  that  a  plea  of  not  guilty  was  a  sufficient  denial  of 
the  plaintiff's  petition,  and  was  sufficient  to  put  the  plaintiff 
upon  the  proof  of  every  material  allegation  set  up  in  his 
petition.  To  the  giving  and  refusing  of  which  instructions^ 
defendant  excepted.  Verdict  and  judgment  for  plaintiff; 
and  the  defendant  appeals. 

M.  H.  Janes^  for  the  appellant. 
Knapp  A  Caldtoetl,  for  the  appellee. 

Weight,  C.  J. — ^As  an  abstract  proposition  properiy  con- 
strued, the  instruction  given,  is  most  clearly  correct.  To  it, 
as  a  rule,  there  can  be  no  reasonable  or  just  exception. 
The  effect  of  it,  however,  is  to  submit  to  the  jury  a  ques* 
tion  that  should  be  determined  by  the  court  It  is  no  pari 
of  the  duty  of  the  jury,  nor  have  they  any  right  to  deter- 
mine  from  the  pleadings,  what  allegations  are  admitted  or 
denied.  When  a  question  of  this  character  is  raised,  it  is 
■  the  province  of  the  court  alone  to  examine  the  pleadingSi 
and  if  any  allegations  are  to  be  taken  as  true  for  want  of  the 
necessary  denial,  to  so  state  to  the  jury.  To  permit  the 
jury  to  construe.the  pleadings,  should  no  more  be  allowed, 
than  to  submit  to  them  the  decision  of  the  law  arising  in  the 
ease.  Such  a  practice  is  opposed  to  the  letter  and  spirit  of 
our  judicial  organization.  One  controlling  objection  to 
such  a  course,  not  to  mention  others,  is  that  the  party  pre- 
judiced by  an  erroneous  construction,  would  have  no  oppor- 
tunity to  review  the  same  in  the  appellate  tribunal.  We 
have  made  these  remarks,  not  because  it  is  dear  that  in  this 
particular  case  the  laying  down  of  the  abstract  proposition, 
eo  &r  prejudiced  the  defendant  as  to  justify  a  reversal  of  the 
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oase,  but  because  we  have  observed  that  such  instruclioiia 
are  frequently  given,  and  that  the  erroneoos  practice  is  in* 
oxeasing. 

A  more  important  question,  as  applied  to  this  case,  arises 
on  the  instruction  refused  by  the  court.  And  as  to  this,  we 
may  say  that  the  question  presented,  would  have  been  more 
appropriately  raised  upon  some  objection  made  to  the  plead- 
ings before  trial,  than  by  the  asking  of  an  instruction  to  the 
jury.  As  it  stands  and  is  presented,  however,  the  simple 
point  for  our  determination  is,  whether  the  answer  of  "  not 
guilty,"  under  the  circumstances  of  this  case,  was  sufficient 
to  put  the  plaintiflF  upon  proof  of  every  material  allegation 
contained  in  his  petition. 

Appellee  maintains  that  this  question  is  settled  in  his  case, 
by  the  case  of  Dunamore  v.  MlioU,  1  Iowa,  599.  In  that 
case,  however,  the  answer  set  up  affirmative  matter,  which, 
if  proved,  was  sufficient  to  defeat  plaintififs  action.  To  this 
answer  there  was  no  replication  or  response  of  any  kind, 
nor  any  pretence  that  there  was  any.  And  it  was  accord- 
ingly held,  that  the  answer  not  being  denied,  was  to  be 
taken  as  true.  To  make  that  case  authority  in  this,  is  to 
assume  or  take  for  granted  that  there  is  no  answer  to  plain- 
tifTs  petition,  which  is  the  very  point  in  controversy,  and  to 
be  determined. 

Again :  it  is  urged,  that  abstractly  it  was  right  to  refuse 
ihednstruction ;  that  the  bill  of  exceptions  does  not  contain 
sufficient  to  show  that  in  this  particular  case  the  ruling  was 
wrong.  We  cannot  think,  however,  that  this  case  comes 
within  the  class  of  cases  relied  upon  by  appellee.  The  rec- 
ord does  show  that  defendant  answered  **  not  guilty."  And 
notwithstanding  this,  the  jury  were  told  substantially,  that 
such  an  answer  was  not  sufficient  to  put  the  plaintiff  upon 
proof  of  the  material  allegations  of  his  petition — or,  in  other 
words,  the  doctrine  laid  down  or  recognized  by  refusing 
this  instruction,  is  that  the  answer  did  not  so  specifically 
deny  the  affirmative  allegations  of  the  petition  to  which  it 
should  respond,  as  to  prevent  plaintiff's  recovery,  though  he 
might  introduce  no  proof,  and  in  effect  that  such  an  answer 
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amounted  to  no  defence  whatever  to'  plaintiff's  action.    The 
instruction  is  not  one  that  might  h%  right  or  wrong,  depend- 
ing upon  the  state  of  the  proof.    For  if  it  is  said,  that  for 
aught  that  appears  to  the  contrary,  there  was  evidence  fullj 
sustaining  every  material  allegation  of  the  plaintiff's  peti- 
tion, the  answer  is,  that  the  court  could  not  for  that  reason 
refuse  the  instruction ;  for  the  sufficiency  of  the  proof  was  -a 
question  for  the  jury,  and  not  for, the  court    The  question 
therefore  remains,  whether  this  instruction  was  properly  re- 
fused, or  whether  the  answer  was  sufficient  under  the  cir^ 
cumstances,  to  put  the  plaintiff  upon  .proof  of  the  material 
parts  of  his  petition.    And  did  this  question  arise  in  a  case 
originatiDg  in  the  District  Court,  we  should  perhaps  not  be 
unanimous.    The  case  having  been  commenced  before  a 
justice  of  the  peace — there  having  been  there  a  full  trial  be- 
fore a  jury  upon  the  issues  joined,  and  the  objection  to  the 
sufficiency  of  the  answer  being  made,  as  fer  as  shown  from 
thb  record,  for  the  first  time,  after  the  whole  testimony  was 
submitted  to  the  jury  in  the  District  Court,  we  concur  in 
holding  that  the  instruction  should  have  been  given,  or 
that  the  construction  claimed  for  the  pleadings  by  defend-      / 
ants,  at  that  stage,  was  correct.    In  the  case  of  Sinnamomy.    At, 
MiUhume^  Dec.  term,  1854,  the  record  did  not  show  that/ 
any  denial  of  plaintiff's  claim  had  been  made  before  the 
justice,  but  the  transcript  made  it  sufficiently  manifest  that 
there  had  been  a  trial,  and  that  defendant  had  resisted  the 
plaintiff's  demand  at  every  stage  of  the  proceedings.    And 
it  was  there  held,  that  "  where  there  has  been  a  trial  of  the 
cause  before  the  justice,  a  general  denial  of  indebtedness  will 
be  presumed,  in  the  absence  of  anything  to  the  contrary.'* 
The  defendant  was  accordingly,  under  that  rule,  permitted 
to  show  payment,  (following  Oilman  et  al  v.  Huher,  Dec, 
term,  1863,)  and  also  a  settlement  of  the  matter  in  contro- 
versy, as  shown  by  plaintiff's  receipt,  dated  after  the  com- 
mencement of  the  suit.    Upon  the  strength  of  that  case,  we 
think  it  clear  that,  if  payment  and  settlement  may  be  shown 
under  a  general  denial,  which  has  no  existence  except  a  pre- 
sumed one,  a  priori,  would  the  plea  in  this  case,  under  the 
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oircumstancea,  put  the  plaintiff  upon  proof  of  the  material 
allegations  of  his  petition.  As  in  that  case,  so  in  this,  the 
record  clearly  shows  that  there  was  a  full  trial  before  the 
justice,  and  that  defendant  resisted  the  plaintiff's  right  to  re- 
cover at  every  step. 

With  a  knowledge  of  the  manner  in  which  the  pleadings 
and  issues  are  made  up  in  these  inferior  tribunals,  and  in 
view  of  the  charity  which  should  be  exercised  in  reviewing 
their  proceedings,  we  think  a  due  regard  to  the  rights  of 
parties,  would  forbid  our  treating  the  answer  in  this  case 
as  no  answer ;  and  fully  justify  the  true  position,  that  under 
the  circumstances,  plaintiff  should  be  required  to  prove  every 
material  allegation  of  his  petition. 

Judgment  reversed,  and  trial  de  novo  awarded. 


Converse,  Administrator  v,  Warrek. 

Where  the  retom  to  an  original  notice  read  as  follows:  "Served  the  within 
notice  on  the  within  named  F.  H.  W.,  by  leaving  a  tme  copy  with  E.  H.  T., 
in  being  over  foorteen  years  of  age^  at  the  banking-house  of  G.  T.  k  Co, 
being  the  plaoe  of  business  of  the  defendant  Also,  a  oopy  with  Mrs.  G.  at 
detendant*s  boarding-house,  being  the  residence  of  E.  E.  G.  And  also,  a 
oopy  at  his  sleeping  room,  over  the  store  of  R.  S.  A^  by  order  of  plaintiff's 
attorneys,  this  X3th  day  of  April,  1856 — ^the  above-named  Mrs.  G.  being 
over  fourteen  yean  of  age,  and  being  a  member  of  the  fisBily  of  E.  B.  G.  f 
and  where  at  the  term  of  the  District  Court  to  which  the  notice  was  return- 
able, the  defendant  appeared  specially,  and  moved  to  set  aside  the  return, 
wliich  motion  was  overruled  by  the  court;  Held,  1.  That  the  return  was 
defective  in  not  showing  that  the  house  of  E«  E.  G.  was  the  usual  plaoe  of 
residence  of  the  defendant,  and  that  Mrs.  G.  waa  a  member  of  defendant^ 
fiMnily ;  and  2.  That  the  court  erred  in  overruling  the  motion. 

Where  an  original  notice  is  served  by  leaving  a  oopy  at  the  usual  place  of  res- 
idence of  the  defendant,  the  return  must  show  that  the  person  with  whom 
the  copy  is  left,  is  a  member  of  the  scone  fSunUy  with  the  defendant 

The  words,  "the  family,*'  in  section  1721  of  the  Code,  mean  the  fiunily  of 
whieh  the  party  on  whom  the  service  is  made,  is  a  member. 

Where  a  defendant  has  taken  objection  to  the  defective  service  of  process,  in 
the  proper  time  and  manner,  and  his  objection  is  overruled,  and  he  required 
to  plead  to  the  action,  he  does  not  waive  or  lose  the  benefit  of  his  objection, 
by  appearing  and  pleading.    WBunr,  0.  J.,  distenUng. 
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Such  an  appearance  most  be  considered  to  liave  been  nuide  under  proieety  and 
subject  to  the  exception  taken  to  the  decision  of  the  court  on  the  objection 
to  the  sufficiency  of  the  serrice. 

Where  a  defendant,  at  the  first  term  after  the  oommenoement  of  the  suit^  after 
his  motion  to  quash  the  return  on  the  origin^jl  notioe,  on  the  ground  of  in- 
BolBciency;  had  been  OTerroIed,  filed  his.  aosweTi  and  applied  for  and  .ob- 
tained a  continuance;  and  where  at  the  second  term,  the  cause  was  again 
continued,  to  afford  time  to  obtain  the  sworn  reply  of  the  plaintifl^  called  for 
by  the  defendant ;  and  where  at  the  third  term,  the  cause  was  tried,  and 
Judgment  rendered  against  the  defendant ;  and  where  the  defendant,  on  i^ 
peal  to  the  Supreme  Courts  assigned  for  error  the  decision  of  the  oourt^  otst- 
ruling  the  motion  to  quash  the  return  on  the  original  notice ;  Eddf  That  if 
the  defendant  had  been  dri\|en  into  a  trial  at  the  first  term,  he  would  have 
been  authorized  to  raise  the  question  as  to  the  sufficiency  of  the  return,  in 
the  apellate  court ;  but  that  having  had,  to  prepare  for  trial,  more  than  all 
the.ttme  he  would  have  obtained  ordinarily,  had  the  service  been  held  in- 
sufficienty  the  overruling  the  motion  to  quash  the  return,  was  an  error  that 
worked  no  injury  to  the  appellant,  and  of  which  he  could  not  oomplain  in 
tfaa  appeUate  court 

Where,  in  an  action  on  a  promissoiy  note,  the  defisndant  objected  to  the  note 
being  offered  in  evidence^  on  the  ground  of  variance  between  that  deolared 
on  and  the  one  offered — the  alleged  variance  existing  in  the  date  of  the 
note ;  and  where,  upon  the  question  of  variance,  the  plaintiff  called  the  de- 
fendant, and  obtained  his  testimony  as  to  the  date  of  the  note;  and  where 
the  counsel  for  the  defendant,  then  inquired  of  the  defendant^  as  to  the  con- 
sideration for  the  note,  and  his  defence  to  it,  which  was  objected  to  by  the 
plaintiff,  and  the  court  sustained  the  objection;  Seid,  That  the  objection 
was  properly  sustained. 

Appeal  from  the  Deamoines  District  Court 

Suit  on  a  promissory  note  for  twothouBand  dollars,  given 
by  defendant  to  plaintiff's  intestate.  The  original  notice 
issued  in  the  canse,  M^as  returned  by  the  sheriff  in  these  words : 
•*  Served  the  within  notice  on  the  within  named  Fitz  Henry 
Warren,  by  leaving  a  true  copy  with  E.  H.  Thomas,  he 
being  over  fourteen  years  of  age,  at  the  banking-house  of 
Green,  Thom'as.&  Go.,  being  the  place  of  business  of  defend- 
ant. Also  a  copy  with  Mrs.  Gray,  at  defendant's  boarding- 
house,  being  the  residence  of  B.  E.  Gay ;  and  also  a  copy 
at  his  sleeping  room,  over  the  store  of  R.  S.  Adams,  by  or- 
der of  plaintiff's  attorneys,  this  18th  day  of  April,  1855. 
The  above-named  Mrs.  Gay  being  over  fourteen  years  of 
age,  and  being  a  member  of  the  family  of  E.  £^  Gay."    The 
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term  of  the  District  Court  commenced  on  the  28<1  April, 
1855.  On  the  second  day  of  the  term,  on  motion  of  defend- 
ant, leave  was  given  him  to  enter  a  special  appearance,  to 
test  the  sufficiency  of , the  service  of  the  original  notice.  A 
motion  made  to  set  aside  the  return  as  insufficient  in  law, 
was  overruled,  and  the  court  decided  the  return  good  and 
enifficient  in  law  of  itself,  to  place  defendant  in  court  subject 
to  plead.  To  which  decision  defendant  excepted.  At  a 
subsequent  day,  defendant  filed  his  answer,  and  on  his  mo- 
tion the  cause  was  continued  until  the  next  term.  At  the 
October  term,  1855,  the  cause  was  again  continued,  in  order 
to  obtain  the  sworn  replication  of  the  plainti£to  the  answer 
of  the  defendant.  At  the  April  term,  1856,  after  various 
intermediate  proceedings,  judgment  was  rendered  for  the 
plaintiff  for  $2,245.81,  fix)m  which  judgment  the  defendant 
appeals.  The  principal  error  alleged,  is  that  the  court  erred 
in  overruling  the  defendant's  motion  to  set  aside  the  sheriffs 
return.  Such  other  errors  as  are  assigned,  are  noticed  in 
.the  opinion  of  the  court. 

David  JRorer  and  Browning  A  Tracy,  for  the  appellant 
1.  The  service  of  the  original  notice  and  return  thereof 
was  insufficient  to  place  defendant  in  court ;  and  the  defend- 
ant, by  leave  of  the  court,  might  well  make  a  special  appear- 
ance to  move  to  set  said  return  aside.  The  latter  point  was 
80  adjudged  by  this,  the  Supreme  Court  of  Iowa,  in  the  un- 
published case  of  Nathan  S.  MilJbum  v.  William  Fbvis.  See, 
also,  Pilkey  r.  Oleason,  1  Iowa,  85 ;  Wynn  v.  WyaU^  11 
Leigh,  584 ;  Lutes  v.  Perkins,  6  Mis.  57 ;  Furguson  v.  Boss^ 
5  Pike,  517 ;  Cobb  v.  Decker,  1  South,  119.  The  defendant 
did  make  such  special  appearance  by  leave  of  the  court,  and 
move  to  set  said  return  aside,  which  motion  Was  overruled, 
and  the  return  adjudged  good  and  sufficient  to  place  de- 
fendant in  court 

Next,  then,  under  this  division  of  the  subject  we  will 
look  into  the  return,  and  will  test  its  sufficiency  by  the 
statute  and  adjudged  cases.  By  the  Code,  service  must  be 
personal,  if  defendant  is  found.    Section  1721,  252.    If  not 
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found,  service  may  be  made  "  by  a  copy  left  at  his  usual 
place  of  residence,  with  some  member  of  the  family,  more 
than  fourteen  years  of  age."  Code,  §  1721,  252.  First, 
then,  the  return  in  this  case  does  not  show,  that  defendant 
was  "  not  found,"  and  without  such  showing,  a  service  by 
copy  is  not  valid ;  for  they  are  not  independent  and  alterna- 
tive modes  of  service,  but  the  one,  to  be  valid,  must  depend 
upon  the  impracticability  of  the  other.  The  sheriff  cannot 
choose  between  the  two  modes.  There  is,  in  law,  a  third 
mode  of  service — ^it  is  by  publication ;  and  yet  such  service 
cannot  be  made  until  after  return  of  not  found.  There  is 
an  adjudged  ease  bearing  on  this  point,  but  not  parallel;  it 
is  Lodge  v.  State  Bank,  6  Blackf..  557. 

The  next  objection  to  the  return  is,  that  even  if  a  case 
existed,  wherein  legal  service  could  be  made  by  copy,  yet 
the  service  shown  by  the  return  is  totally  insufficient     By 
the  statute,  the  copy  is  to  be  left  at  his  usual  place  of  residence, 
with  some  member  of  the  family,  over  fourteen  years  of 
age.     The  return  shows  several  efforts :  One,  "  by  leaving  a 
true  copy  with  E.  H.  Thomas,  he  being  over  fourteen  years 
of  age,  at  the  banking-house  of  Green,  Thomas  &  Co.,  being 
the  place  of  business  of  defendant."    Surely  this  does  not 
fill  the  requisites  of  the  statute ;  nor  does  it  appear  but  de- 
fendant was  present,  or  had  a  place  of  residence  within  the 
bailiwick.    The  next  effort  is,  by  leaving  "  a  copy  with  Mrs. 
(Jay,  at  defendant's  boarding-house,  being  the  residence  of 
E.  E.  Gay,"  she  being  "  over  fourteen  years  of  age,  and 
being  a  member  of  the  family  of  E.  E.  Gay,"  not  a  member 
of  defendant's  femily,  as  is  evidently  contemplated  by  the 
statute,  the  language  of  which  is,  "  at  his  usual  place  of  res- 
idence, with  some  member  of  the  family^"  meaning  the 
&mily  of  defendant.    Neither  is  this  one  in  accordance  with 
the  requirements  of  the  statute.    He  cannot  be  said  to  reside  at 
his  boarding-house ;  for,  in  the  same  return,  as  we  shall  see, 
it  is  shown,  that  defendant  had  a  sleeping-room  at  a  still  dif- 
ferent place.    The  next  and  last  effort  is,  by  copy  at  de- 
fendant's "  sleeping-room,  over  the  store  of  B.  S.  Adams,** 
left  with  nobody.    Neither  return,  or  effort  of  service,  is 

11  / 
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yalid ;  nor  are  the  whole  of  them  any  better,  when  taken 
together.  Where  a  substitute  for  personal  service  is  pro- 
vided, it  must  be  strictly  followed.  Romaine  y.  Commrs.  of 
Muscatine  Co.,  Morris,  857 ;  Diltz  y.  Chambers^  2  G.  OreenOi 
479 ;  Cross  Ex  parted  2  Eng.  44 ;  Spence  y.  Medder^  6  Mi& 
458 ;  Hays  y.  The  Bank  U.  S.,  Wright  (Ohio,)  563 ;  SmiJih 
Y.  Cohea^  8  How.  (Miss.)  85 ;  Tomlins<m  y.  Hoyt^  1  Smedeq 
k.  Marsh.  615 ;  Faiheree  y.  Long^  5  How.  (Miss.)  661 ;  WUr 
sm  y.  Greaihouse,  1  Scam.  174.  And  pleading  over  to  the 
action,  after  the  oyerruling  such  motion  to  set  aside  the  re- 
turn, is  not  a  waiyer  of  defendant's  rights,  under  said  bill  of 
exceptions ;  nor  is  it  a  waiyer  of  the  insufficiency  of  the 
senrice.  Sscrest  y.  AmeUy  5  Blackf.  866 ;  Wdls  y.  Hvhbard^ 
11  111.  578 ;  Buckingham  y.  JfcLain^  18  How.  150. 

In  all  the  caseSj  within  our  reach,  referred  to,  wherein  the 
defendant  is  adjudged  to  haye  waiyed  his  rights,  the  defend- 
ant had  taken  no  bill  of  exceptions,  where  the  motion  was 
made  in  time ;  and,  in  most  of  the  cases,  the  motion  was  not 
mi^de  until  after  full  appearance,  and  after  pleading  to  the 
action.  The  defendant*  had  a  right  to,  not  only  notice,  but 
to.  ten  days'  notice,  before  he  could  be  considered  in  court 
Now,  if  there  was  no  service,  there  was  not  only  no  notioe, 
but  the  ten  days'  time  to  prepare  in,  was  wanting,  although 
defendant  or  his  counsel  might  really,  in  point  of  fact,  be  la 
or  at  the  court,  and  the  suit  might  otherwise  come  to  their 
^owledge;  whereas,  the  decision  of  the  court,  deciding 
that  such  defectiye  service  was  compulsory  on  defendant^ 
really  had  the  effect  to  coerce  defendant  into  a  defence,  with- 
out any  prior  time  for  preparation  whatever.  By  the  Code^ 
the  defendant  might  "  except  to  any  decision  of  the  court" 
^  1805,  260.  And  it  is  insisted  for  the  defence,  that  if 
such  decision  is  found  erroneous,  that  it  will  not  only  reversQ 
the  judgment,  but  will  arrest  the  whole  case  at  the  yerj 
point  where  the  error  was  committed ;  for,  so  fiur  as  the  de? 
fendant  remained  in  court,  after  said  decision,  oyerruling  his 
qiotion  to  set  aside  the  return,  he  was  only  there  in  law,  hj 
tiiQ  wrongful  and  compulsory  decision  and  requiremeut  of 
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the  court,  and  was  only  there  in  point  of  fact,  in  obedience 
to,  and  by  consequence  of,  such  decision. 

The  case  of  Secrest  v,  Amett^  5  Blackt  366,  is  even  a 
stronger  case  than  thi8,^in  favor  6f  the  plaiatifif  below,  as  it 
does  not  appear  that  exceptions  were  taken  by  the  defend- 
ant  in  that  case,  to  the  overruling  of  his  motion ;  and  yet  the 
court  held,  that  the  defendant's  rights  were  not  waived  by 
pleading  over.  In  that  case^  the  defendant  moved  to  dis- 
miss for  insufficiency  in  the  writ  The  motion  was  over- 
ruled. The  defendant  then  plead  to  the  action ;  the  cause 
was  tried,  and  judgment  for  the  plaintiff.  The  defendant 
appealed.  The  Circuit  Court,  on  the  appeal,  dismissed  the 
suit  on  this  motion  of  defendant,  which  was  made  before  the 
justice  of  the  peace.  The  plainti£&  then  carried  the  case  to 
the  Supreme  Court,  who  affirmed  the  judgment  of  dismissal. 
The  Supreme  Court  in  that  case,  say  that,  '^  The  plaintifiQi 
contend  that  the  defect  in  the  writ  was  cured  by  the  plea 
before  the  justice ;  but  we  do  not  think  so.  The  objection 
tp  the  writ  was  made  and  overruled,  before  the  appearance 
and  plea  to  the  suit.  There  was  therefore  no  waiver  of  the 
objection."  Now,  this  case  ia  one  so  precisely  in  point,  and 
from  so  high  and  so  recent  an  authority,  that  it  does  seem  to 
us  conclusive.  We  have  not  obtained  access  to  the  driginsil 
report  of  the  case,  cited  from  11  Illinois,  but  believe  it  to  be 
equally  in  point  with  the  case  from  6  Blackford. 

In  the  case  of  Buckingham  v.  McLain  13  Howard,  150, 
though  the  motion  was  overruled,  yet  the  case  shows  coq- 
clusively,  by  the  opinion  of  the  Supreme  Court,  that  it  was 
overruled,  because  a  full  appearance  had  been  entered  be< 
fore  making  the  motion ;  and  that  the  motion  would  have 
been  sustained,  if  made  on  special  appearance  for  that  pur- 
pose. The  case  of  Orace  v.  Palmer,  8  Wheat  699,  is  an- 
other, in  which  the  doctrine  we  assert  is  sustained  by  impli- 
cation. The  court  there  say,  '^  where  the  defendant  appears^ 
without  taking  the  exception,  it  is  an  ^mission  of  the  regu- 
larity of  the  service."  But  in  the  case  under  consideration, 
exception  was  taken  in  the  first  in^tanoe,  and  the  appear- 
ance was  special  for  thi^t  purpose.    Waiver  of  rights  is  not 


164'  SUPREME  COURT  CASES.— 1866. 

Conyerae,  Administrator  ▼.  WarrexL 

fieivored,  unless  clearly  intended.     U.  States  v.  Eathbone  et 
ai,  2  Paine  C.  C.  579. 

2.  The  court  should  have  permitted  the  whole  evidence 
of  the  defendant,  when  he  was  introduced  by  the  plaintiff, 
to  go  to  the  jury.  The  evidence  of  Mr.  Coolbaugh,  plain- 
tiflf's  witness,  had  gone  to  the  jury,  and  it  was  too  late,  after 
the  defendant's  evidence  showed  a  just  defence,  for  the 
plaintiff  to  say  that  such  evidence  was  for  the  court  and  not 
for  the  jury.  We  contend,  that  the  defendant  having  been 
called  and  introduced  by  the  plaintiff,  we  then  had  a  right 
to  his  evidence  to  the  whole  case,  which  the  court  ruled 
against  us. 

Starr  Jk  Phelps,  for  the  appellee. 

As  an  important  and  new  question  has  been  raised  in  this 
case,  the  decision  of  which  is  to  govern  the  future  practice  of 
our  courts,  we  ask  leave  to  offer  the  following  considerations 
in  favor  of  the  practice,  which  we  believe  to  be  founded  in 
justice  and  reason.  The  question  is,  whether,  under  our 
system  of  practice,  this  court  should  reverse  a  cause  for  de- 
fective service,  after  an  answer,  and  full  trial  of  the  case,  on 
the  merits,  although  the  service  was  objected  to,  on  special 
appearance  of  defendant,  and  the  point  saved  by  bill  of  ex- 
ceptions, before  answer  filed,  or  general  appearance  made. 

This  is,  we  believe,  the  first  time  this  question  has  been 
raised  since  the  entire  and  radical  change  was  wrought  in  the 
foi-m  and  spirit  of  our  practice,  by  the  adoption  of  the  Code. 
The  adoption  of  the  Code,  was  a  new  era  in  the  jurisprudence 
of  Iowa,  and  a  work  of  necessity.  In  many  respects,  the  com- 
mon law  had  become  so  refined,  by  close  adherence  to,  per- 
haps, ill-considered  precedents,  that  justice  was  rather  figu- 
ratively than  actually  dispensed,  and  many  a  meritorious 
claim  was  defeated,  for  want  of  a  high  degree  of  technical 
knowledge  on  the  part  of  the  suitor's  counsel.  This  evil 
had  become  so  glaring — so  ofi«n  had  our  courts  been  com- 
pelled, by  a  long  array  of  authorities,  to  render  decisions, 
for  which  they  confessed  they  could  find  no  reason,  except 
precedents — that  our  legislature  interfered  to  relieve  them 
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firom  those  embarrassments,  and  appointed  a  commission, 
with  full  power  to  re-organize  our  system  of  procedure  and 
practice,  so  as  to  secure  to  parties  litigant  a  determination  of 
their  substantial  rights,  regardless  of  "  immaterial  variances, 
errors  or  defects."  To  this  object,  the  commissioners  di- 
rected their  attention  and  efforts,  and  the  legislature  in- 
dorsed their  action,  by  adopting  substantially  their  reports, 
and  by  conducting  their  subsequent  legislation,  in  the  spirit 
of  the  Code. 

It  can  but  be  apparent  to  all  who  have  examined  the 
Code,  that  its  fundamental  principle  in  the  administration  of 
justice,  is,  that  all  cases  shall  be  tried  upon  their  merits, 
and  that  in  conducting  them,  all  immaterial  variances,  errors 
and  defects  shall  be  disregarded.  Code,  §§  1757,  1758.  To 
this  end,  the  District  Court  is  expressly  directed,  and  both 
the  District  and  Supreme  Courts  are  empowered,  to  adopt 
such  rules  as  shall  preserve  the  substance  of  previous  reme- 
dies, dispensing  with  all  needless  forms,  '^  with  the  view  of 
arriving  at  the  prompt  attainment  of  justice."  Code,  §§ 
1589-91.  To  say  that  sections  1757  and  1758,  apply  only 
to  the  District  Courts,  would  involve  the  absurdity,  that  the 
District  and  Supreme  Courts  are  to  be  governed  by  entirely 
different  principles,  in  "  arriving  at  the  prompt  attainment 
of  justice." 

Again  :  in  construing  the  Code,  its  history  is  important 
It  is,  we  believe,  generally  understood  by  the  profession,  that 
our  Code  was  adopted  in  the  same  spirit,  and  rests  upon  the 
same  principle,  which  underlies  the  Code  of  Procedure  of 
New  York.  Both  were  the  creatures  of  the  same  necessity, 
and  were  adopted  for  the  same  purpose ;  and  this  court  is 
probably  aware,  that  in  the  construction  of  our  system,  the 
Code  of  New  York  was  carefully  examined,  and  the  same 
principle  for  determining  the  rights  of  parties  was  adopted, 
with  such  change  in  its  details  as  the  exigencies  of  our 
younger  state,  and  the  experience  of  the  commissioners^ 
dictated.  New  York  and  Iowa  stand  alone  in  this  advance 
in  the  administration  of  justice ;  and  to  New  York  alone, 
can  we  look  for  authority  upon  the  construction  of  civil 
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procedure  in  our  Code.  If  there  is  any  difference  in  the 
general  Bpirit  of  the  two  Codes,  it  is  in  the  greater  liberali^ 
of  our  own,  and  that  the  former  has,  perhaps,  specified  what 
in  ours  is  left  to  palpable  inference. 

In  the  same  spirit,  but  with  more  particularity,  the  Code  of 
New  York,  §  176,  {vide  Van  Santvoord's  Pleading,  581, 582,) 
provides :  "  The  court  shall,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings^ 
which  shall  not  affect  the  substantial  rights  of  the  adverse 
party ;  and  no  judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect."  In  commenting  upon  this 
section,  Van  Santvoord  says :  "  It  furnishes  a  single  test  in 
all  cases — a  broad  and  universal  test — ^namely,  that  if  the 
defect  is  such  as,  in  the  opinion  of  the  courts  will  not  affect 
the  substantial  rights  of  the  adverse  party,  no  matter  in 
what  that  defect  shall  consist,  the  judgment  will  not  be  re- 
versed or  affected  thereby.  It  is  but  applying  to  the  action 
in  its  last  stages,  the  rule  which  the  Code  designed  to  govern 
its  commencement^  and  to  regulate  its  proceedings  through- 
out^ namely,  that  the  action  is  to  be  stated,  tried  and  dete^ 
mined  on  its  merits  alone,  and  the  substantial  rights  of  the 
parties,  and  they  alone,  are  to  be  regarded  as  controlling  the 
administration  of  justice  under  the  forms  of  law."  It  is 
true,  that  our  Code  does  not  contain  the  exact  section  which 
is  above  quoted  from  the  New  York  Code,  but  has  left  its  ' 
substance,  as  to  the  reversal  of  causes,  to  palpable  inference ; 
and  inferring  the  principle  from  the  general  spirit  and  ex-* 
pression  of  our  Code,  we  are  "  but  applying  to  the  action  in 
its  last  stages,  the  rule  which  the  Code  designs  to  govern  its 
commencement,  and  to  regulate  its  proceedings  through- 
out." 

Let  us,  then,  apply  this  principle  to  the  question  before 
us.  Is  the  defective  service  of  the  notice  in  this  case,  a 
material  eiTor,  supposing,  for  argument's  sake,  that  it  is  dd* 
fective  ?  Apply  to  it  the  test  laid  down  by  Van  Santvoord. 
Had  this  defect  any,  the  remotest,  influence  upon  the  judg- 
ment? Was  the  judgment  obtained  upon  or  by  virtue  of 
the  original  service  7    Clearly  not    The  defendant  had  the 
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power  and  the  right  to  stand  upon  his  bill  of  exceptions, 
and  had  he  done  so,  he  would  have  had  the  full  benefit  of 
it ;  but  he  saw  fit  to  come  in  voluntarily,  and  to  do  what,  if 
the  service  wal  defective,  we  could  not  compel  him  to  do^ 
answer,  get  his  case  continued,  to  prepare  for  trial,  and  to 
entermpon,  and  go  through,  a  full  trial  on  the'  merits  of  his 
case;  and  he  now  seeks  to  reverse  the  whole  case,  and  the 
judgment  which  his  genlsral  appearance  gave  us,  on  the 
ground,  that  we  did  not,  at  a  former  term,  bring  him  Idgall  j 
into  court  Has  he  not  had  his  day  in  court  7  Has  he  not 
had  a  fair  trial  ?  Was  he  forced  into  trial,  without  ample 
opportunity  and  time  tot  preparation  ?  These  questions  the 
record  answers  against  him.  But  he  insists,  he  was  forced 
into  court  by  the  decision  of  the  court  below ;  that  he  was 
compelled  to  answer.  How  so  ?  There  is  not  power  enough 
in  all  our  judiciary,  to  compel  a  defendant  in  a  civil  cause, 
io  answer  plaintiff's  petition.  The  decision  was  but  an 
opinion  of  the  court,  subject  to  review  here,  and  the  defend- 
ant was  no  more  bound  to  answer,  in  consequence,  than  he 
would  have  been,  if  the  decision  had  never  been  made.  All 
that  he  did,  after  taking  his  bill  of  exceptions,  was  purely 
voluntary ;  but,  say  his  counsel,  we  were  not  bound  to  take 
the  risk  of  an  affirmance.  We  answer,  if  the  decision  was 
erroneous,  defendant  ran  no  risk.  If  it  was  correct,  he  had 
ho  right  to  refuse  to  answer,  although  he  had  the  power. 
The  &ct  of  his  refusing,  or  answering,  could  not  change  the 
law  of  service.  Had  he  refused,  the  case  would  not  have 
stood  upon  its  merits,  but  on  his  exceptions ;  but  he  has 
voluntarily  a|)peared  and  brought  out  the  ciae  upon  its 
inerits,  and  now,  by  every  principle  of  justice,  he  should  be 
compelled  to  abide  the  event. 

Suppose  the  court  establishes  the  practice  as  claimed  by 
defendant,  what  will  be  the  practical  result  ?  To  accumulate 
costs  upon  the  parties,  and  perpetuate  useless  and  expensive 
litigation,  and  that  is  alL  In  this  new  country,  where  in- 
capacity seems  to  be  considered  by  some,  the  highest  quali* 
fication  for  office;  where  more  than  one-half  the  returns 
and  services,  through  the  ignorance  of  officers,  are  defective ; 
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would  not  such  a  practice  prove  a  stumbling  block  to 
justice  ?  Suppose  the  opposite  practice  established,  could 
it  ever  work  injustice?  Certainly  not  If  the  party  is 
surprised  by  the  decision  upon  the  service,  he  can  continue 
his  cause,  if  he  needs  time  for  preparation.  If  the  decision 
is  erroneous,  it  will  be  reversed,  if  he  stands  upon  it  It 
was  always  the  policy  of  the  law  to  require  matters,  not  to 
the  merits,  to  be  pleaded  first,  to  save  expense.  In  prin- 
ciple it  is  not  just,  that  a  defendant  entice  plaintiff  into  a 
trial  of  the  merits^  with  its  attendant  expenses,  and  then  £sdl 
kack  in  the  Supreme  Court  upon  a  prior  step  in  the  case. 

But  we  are  referred  to  several  decisions  of  common  law 
courts,  to  sustain  the  practice  claimed  by  defendant  We 
admit,  jfrankly,  that  the  majority  of  the  common  law  de- 
cisions are  against  us  on  this  point,  so  far  as  we  have  ex- 
amined them,  although  the  only  decision  in  our  own 
state,  seems  to  have  established  our  practice  as  we  claim  it 
should  be.  Switzer  v.  Gowdy,  Morris,  248.  But  we  think 
we  have  already  shown,  that  this  court,  under  our  system, 
is  not  bound  by  precedents  in  other  states,  in  matters  of 
practice,  imless  the  decisions  are  based  upon  sound  reason 
and  justice.  We  insist,  that  our  courts  are  entitled  to  the 
full  benefit  of  the  maxim,  that ''  when  the  reason  no  longer 
exists,  the  rule  ceases.'' 

Why,  then,  did  the  courts  of  common  law  hold,  that  the 
defendant  did  not  waive  his  right  by  afterwards  plead- 
ing over  7  We  answer,  that  the  decision  had  its  origin  at 
a  time  when  every  defendant  in  a  civil,  as  well  as  criminal 
case,  was  brought  in  on  a  capias.  8  Black.  Com.  chap.  19. 
Originally,  the  defendant  was  compelled  into  court  by  a 
gage  of  his  property  ;  if  he  did  not  then  come  in,  a  capias 
was  issued,  and  the  defendant  pushed  to  outlawry,  and  in 
all  the  old  writs,  and  in  those  of  Vermont,  until  recently, 
and  some  other  states  at  this  day,  the  officer  is  ordered  by 
the  writ  to  have  defendant's  body  brfore  the  court,  &c.  The 
appearance  was  compulsory,  not  voluntary ;  the  defendant 
was  in  the  custody  of  the  law ;  and  if  he  were  compelled  to 
stand  upon  his  objection  to  the  process,  he  must  remain  in 
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duress  until  the  question  was  decided  by  the  supreme  or 
appellate  court.  He  could  not  depart  voluntarily,  and 
leave  the  question  to  be  decided  afterwards ;  he  must  re- 
main, but  so  remaining,  the  court  heard  the  cause  in  full, 
and  gave  him  the  benefit  of  all  his  exceptions  after  judg- 
ment. This  is  evidently  the  view  taken  by  the  court  in  the 
cajse  in  Morris,  where  they  say  an  appearance  is  not  a  waiver, 
when  not  voluntary.  This  reason  was  sound,  and  the  rule 
just.  A  reference  to  the  authorities  against  us  will  ^how 
that  they  trace  directly  through  each  other,  back  to  the 
time  when  the  capias  was  the  process.  But  the  reason  for 
this  rule  no  longer  exists.  No  man  can  now  be  compelled 
to  come  into  court,  to  answer  a  civil  action.  He  may  tell 
the  sheriff  what  he  pleases,  and  he  can  only  be  subjected  to 
a  charge  of  want  of  politeness.  The  writ  of  summons  has, 
in  the  advance  of  jurisprudence,  superseded  the  capias ;  and 
no  man  who'  appears  and  answers  to  a  civil  action,  can  be 
said  to  be  in  court  by  compulsion.  Upon  what  ground, 
then,  can  the  practice  claimed  by  defendant  be  based  ?  After 
service,  whether  defective  or  good,  the  defendant  is  either  in 
court  or  not,  by  virtue  of  the  service.  If  in  court,  well ;  if  not, 
and  he  afterward  answers,  his  appearance  is  purely  voluntary ; 
and  it  is  a  contradiction  in  terms,  to  say  that  he  was  compelled 
to  answer,  when  there  was  no  legal  service  on  him,  because 
the  District  Court  erroneously  decided  that  the  service  was 
sufficient.  The  question  as  to  the  sufficiency  of  the  service,  is 
of  a  iact  in  law,  if  we  may  use  the  term,  which  the  decisiop  of 
the  court  l:^low,  cannot  vary.  K  he  be  not  in  court  lawfully, 
by  virtue  of  the  service,  he  cannot  answer,  except  voluntarily. 
We  conclude,  then,  if  the  service  was  defective,  his  answer 
was,  and  must  have  been,  voluntary,  and  he  was  voluntarily 
in  court.  Had  he,  however,  been  brought  in,  as  at  common 
law,  by  capias,  then  his  appearance  would  have  been  com* 
pulsory,  and  hi^  answer  or  plea  compulsory  also. 

Let  us  view  this  question  in  another  light,  with  reference 
to  the  common  law  cases.  We  take  it  to  be  well  settled, 
that  in  civil  actions,  a  party  pleading  over  after  the  over« 
ruling  of  his  demurrer,  waives  his  demurrer.    Peck  v. 
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Boggess,  1  Scam.  281;  Biickmaster  v.  Grundy^  lb.  810; 
d  lb.  855;  Snyder  v.  Qaither,  8  lb.  91.  Why  have  the 
courts  80  held,  and  jret  decided  that  pleading  over  did 
not  aid  a  defective  -semce,  when  properly  objected  to? 
Clearly,  upon  the  sole  ground,  that  the  demurrant  had  made 
an  appearance,  and  was  voluntarily  in  court;  but  in  the 
ease  of  defective  service^  defendant  was  considered  as  in 
court  by  compulsion.  Had  defendant,  in  both  cases,  been 
deemed  voluntarily  in  court,  we  can  perceive  no  good  reason 
for  holding  a  waiver  in  one  case,  and  not  in  the  other.  The 
cases  cited  by  defendant,  then,  are  based  upon  the  legal  fic- 
tion, that  defendant  was  in  court  by  compulsion,  and  an* 
swered  or  pleaded  by  compulsion  of  court.  Hence,  after  an 
erroneous  decision  that  the  service  was  sufficient,  the  defend* 
ant  could  not,  if  he  saved  the  point,  be  considered  as  acting 
voluntarily,  or  waiving  any  of  his  rights,  but  as  actiii^ 
under  duress.  We  conclude,  that  the  reason  for  the  com- 
mon law  role,  has  ceased  to  exist,  and  that  the  rule  should 
be  abolished ;  that  it  cannot  be  sustained  upon  principle, 
and  is  utterly  inconsistent  with  the  spirit  of  our  system  of 
procedure  and  practice;  and  that  no  injurious  result  can 
follow  its  abrogation,  while  its  establishment  would  en- 
tail protracted  litigation,  and  great,  and  useless  expense, 
upon  the  parties,  and  leave  innocent  persons  to  suffer  for  all 
technical  mistakes  of  incompetent  or  blundering  officials. 

WooDWAiFib,  J. — ^We  think  that  Ae  sheriff's  return  td 
the  notice,  was  insufficient  to  place  the  defendant  in  court 
The  copied  left  ttt  the  place  of  business^  and  at  the  sleeping 
room  of  defendant,  must  go  for  nothing.  It  is  very  clear, 
that  the,  law  does  not  recognize  any  such  mode  of  service^ 
The  placd  where  the  copy  is  left,  must  be  returned  by  the 
sheriff  as  defendant's  "  usual  place  of  residence,"  in  which 
case,  the  copy  must  be  left  with  some  member  of  the  family 
more  than  fourteen  years  of  age.  The  return  must  fiirtlier 
show,  at  whose  house,  and  the  name  of  the  person  with 
whom,  the  copy  is  left,  or  a  sufficient  reason  must  be  given 
for  ihe  omission.    Ihe  sheriff  returns  in  this  case,  that  he 


SUPREME  COURT  CASES.— 18^6.  171 

Cfottrene,  AdminMirator  y.  'WarretL 

"  left  a  copy  with  Mrs.  Gay,  at  defendant's  boarding-honse, 
being  the  residence  of  E.  E.  Gay — the  above-named  Mrs. 
Qbj  being  over  fourteen  years  of  age,  and  being  a  member 
rf  the  family  of  E.  E.  Gay."  This  return  is  defective  in 
isoi  showing  that  the  house  of  E.  E.  Gay  was  the  usual  place 
ct  residence  of  defendant,  and  that  Mrs.  Gay  was  a  member 
rf  defendant's  fkmily.  It  is  hardly  necessary  for  us  to  poini 
out  that  Mr.  Gay's  may  have  been  his  boarding-house,  with- 
out being  defendant's  usual  place  of  residence,  and  that  Mrs. 
Gay  may  have  been  a  member  of  the  femily  of  E.  E.  Gayi 
without  being  a  member  of  the  same  family  with  defendant- 
We  do  not  intend  to  determine  here  that  the  defendant  must 
be  the  head  of  the  family,  with  a  member  of  which  the 
copy  is  left,  but  only  that  they  must  be  of  the  same  family. 
The  words  "  the  family,"  in  the  statute,  mean  the  family  of 
which  the  defendant  is  a  member. 

The  motion  to  set  aside  the  proceedings  having  been 
overruled,  the  defendant  appeared  to  the  action,  filed  his  an- 
swer, and  the  trial  proceeded  as  though  he  was  regularly 
brought  into  court  Has  he,  by  such  appearance,  waived 
his  right  to  question  the  correctness  of  the  decision  of  the 
ootut  on  the  motion  to  set  aside  the  sheriff's  return?  It  is 
didmed  by  defendant,  that  this  right  has  not  been  waived,  ad 
his  appearance  was  after  the  objection  had  been  taken  and 
orerruled  by  the  court ;  and  that  if  the  decision  of  the  court 
was  erroneous,  he  should  not  lose  the  benefit  of  his  excep- 
tions to  it  by  an  appearance  which  was  the  consequence  of 
SQoh  erroneous  deciedon,  and  which  wad  in  a  manner  en- 
forced. The  plaintiff,  on  the  other  hand,  contends  that  the 
objection  was  waived  by  the  appearance,  and  if  not  waived, 
ihat  the  erroi^  was  of  such  a  character  that  the  substantial 
rights  of  defendant  have  not  been  prejudiced  by  it ;  and  that 
he  has  had  a  fair  trial  on  the  merits,  with  full  opportunity 
of  niaking  his  defence. 

There  can  be  no  question  but  that  the  doctrine  is  plainly 
laid  down  in  decisions  almost  without  number,  that  by  ap* 
pearance  and  pleading,  defendant  waives  all  defects  in  the 
prooess  as  well  as  in  the  service  thereof    Bdl  v.  Pierson^ 
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MorriSy  28 ;  Hall  v.  Btever,  Morris,  113 ;  Rowley  v.  Stoddartf 
7  Johns.  207 ;  Pixky  v.  WincheU^  7  Cowen,  866 ;  Knox  v. 
Summers,  8  Cranch,  496 ;  BticJcingham  v.  McLean^  13  How, 
150.  We  find  the  doctrine  laid  down,  as  given  in  many  of 
the  earlier  reported  decisions,  that  when  the  defendant  has 
appeared  and  is  in  court,  there  is  an  end  of  the  mesne  pro» 
cess.  3  Term  Rep.  611;  l,Stra.  155.  From  this  the  courts 
have  also  inferred,  that  after  the  defendant  has  appeared,  he 
cannot  take  advantage  of  any  error  in  the  process,  or  the  ser- 
vice of  it.  Fox  V.  Money,  1  B  &  P.  250 ;  Davis  v.  Owen,  1 
lb.  344.  Hence,  an  application  to  set  aside  proceedings  for 
irregidarity,  must  be  made  as  early  as  possible,  and,  as  it  is 
commonly  said,  in  the  first  instance ;  and  where  there  has 
been  an  irregularity,  and  the  party  overlooks  it,  and  takes 
subsequent  steps  in  the  cause,  he  cannot  afterwards  revert 
back  to  the  irregularity  and  object  to  it.  Pierson  v.  Bawl- 
ings,  1  East,  77 ;  Diargent  v.  Vivant,  1  lb.  330  ;  1  Payne  & 
Davies  Practice,  366. 

In  Diargent  v.  Vivant,  1  East,  330,  the  defendant  had 
put  in  special  bail :  on  a  rule  to  show  cause  why  the  bail 
bond  should  not  be  delivered  up  to  be  canceled,  on  account 
of  a  defect  in  the  affidavit  to  hold  to  bail.  Lord  Kenyon, 
C.  J.,  held,  that  the  affidavit  to  hold  to  bail,  is  process.  Any 
irregularity  in  it  must  be  taken  advantage  of  in  the  first 
instance,  and  is  waived  where  defendant  voluntarily  does 
any  act  submitting  to  such  process,  instead  of  taking  steps 
to  avail  himself  of  the  irregularity.  Suffering  the  return 
term  to  pass,  or  putting  in  bail  voluntarily,  is  a  waiver.  The 
court  further  say,  that  if  defendant  is  under  arrest,  his  con- 
sent to  giving  the  bail  bond,  would  not  be  binding  on  him, 
because  it  would  be  considered  as  given  under  duress. 
Where  he  voluntarily  gives  bail,  it  is  a  waiver  of  the  ir- 
regularity in  the  affidavit.  See  also,  Norton  v.  Danvers, 
7  Dumford  &  East,  871.  The  doctrine  that  appearance 
and  pleading  cures  all  defects  in  the  process  and  service, 
must  be  taken  with  some  degree  of  qualification.  It  cer- 
tainly cures  all  defects  in  the  process,  and  the  service,  not 
objected  to  in  proper  time  and  manner.    All  irregularity  in 
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judicial  proceedings  is  waived  by  taking  any  subsequent  step 
in  the  cause,  without  objection.  In  Beecher  v.  James,  2  Scam. 
462,  it  is  held,  that  a  motion  to  quash  an  attachment  must 
be  made  at  the  return  term.  By  appearance  and  pleading 
without  motion  to  quash,  the  irregularity  is  waived.  So  in 
JEaston  v.  AUum,  1  Scam.  230,  it  is  held,  that  where  the 
defendant  appears,  or  is  in  court  without  objection,  he  waives 
all  irregularities  as  to  the  mode  the  plaintiff  has  resorted  to 
to  compel  his  attendance.  So  also,  in  Pearce  v.  Severn,  lb. 
269,  where  the  process  was  irregular,  the  court  held,  that  if 
no  objection  is  made,  the  irregularity  was  waived ;  and  that 
it  was  not  like  a  case  of  defective  jurisdiction  over  the  sub- 
ject matter,  nor  where  jurisdiction  is  given  to  an  inferior 
court,  which  must  proceed  in  the  manner  pointed  out  by 
the  statute,  or  its  proceedings  will  be  coram  non  judice  and 
void. 

If  the  defendant  takes  objections  to  the  error  or  irregu- 
larity in  the  process  or  proceedings,  in  the  first  instance, 
and  before  he  has  appeared  to  the  action,  and  the  objection 
is  overruled,  does  he  waive  the  objection  by  taking  any 
other  step?  The  objection  to  the  sheriff's  return,  in  the 
present  cause,  was  taken  in  the  proper  time  and  manner. 
It  should  have  been  sustained  by  the  court,  and  the  sheriff's 
return  set  aside.  The  District  Court,  however,  decided  the 
return  to  be  "  good,  and  sufficient  to  place  the  defendant  in 
court,  subject  to  plead."  Now  it  was  certainly  within  the 
choice  of  the  defendant,  to  refuse  to  appear  and  plead  to  the 
action,  and  to  suffer  judgment  to  be  rendered  against  him 
on  the  overruling  his  motion.  By  so  doing,  he  could  have 
tested  in  this  court,  the  correctness  of  the  decision ;  or,  with- 
out submitting  necessarily  to  the  judgment  against  him,  we 
are  not  prepared  to  decide,  that  he  might  not  have  taken 
an  appeal  to  this  court,  from  the  judgment  of  the  District 
Court  on  his  motion,  under  sections  1557  and  1985  of  the 
Code.  But  where  the  party,  instead  of  suffering  judgment 
on  the  overruling  of  the  motion,  as  in  this  case,  fully  ap- 
pears to  the  action,  and  a  trial  is  had,  a  question  is  raised 
for  our  consideration,  for  which,  we  (Confess,  we  have  found 
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no  very  ready  solution  in  any  of  the  adjudicated  cases  to 
which  we  have  had  access.  The  service  on  defendant  was 
clearly  insufficient.  It  was  an  irregularity  or  defect  which 
would  not,  however,  have  caused  a  dismissal  of  the  suit 
The  only  result  of  granting  the  defendant's  motion,  would 
have  been  a  continuance  of  the  cause,  until  defendant  could 
have  been  properly  served,  and  placed  within  the  jurisdio^ 
tion  of  the  court.  Does,  then,  the  appearance  and  pleading 
obviate  the  objection?  Or,  shall  defendant,  evenafter  trialand 
judgment  against  him,  be  permitted  in  this  court,  to  go  back  to 
the  decision  of  the  court  on  the  motion  to  set  aside  the  sheriff's 
return  ?  It  would  seem  from  the  case  of  EvLssey  v,  Wihon^ 
6  Purnford  &  East,  254,  that  where  there  is  a  radical  defect 
in  the  proceedings  to  hold  to  bail,  it  will  not  be  considered 
as  waived  by  the  defendant  putting  in  bail,  before  taking 
exception  to  the  defect  The  court  held,  that  there  is  a 
clear  distinction  between  a  mere  irregularity  in  the  mode 
and  time  of  proceeding,  and  a  complete  detect  in  the  pro* 
ceedings  themselves.  The  affidavit  which  was  the  founda- 
tion of  the  proceedings,  being  defective,  the  bail  bond  was 
ordered  to  be  caiiceled.  Where  an  objection  is  taken,  which 
would  be  fatal  to  the  proceedings,  and  for  which  they  should 
be  dismissed,  and  it  is  overruled  by  the  court,  and  the  de- 
fendant afterwards  appears  and  pleads  to  the  suit,  it.  would 
seem  that  the  objection  is  not  waived  by  the  subsequent  ap- 
pearance. To  this  effect,  is  the  case  of  Secresi  v.  ArneU^  5 
Blackford,  366,  cited  by  appellant's  counsel  In  an  action  be- 
fore a  justice  of  th€t  peace,  defendant  moved  to  dismiss  the  suit, 
because  the  christian  names  of  defendants  were  not  stated  in 
the  writ.  The  motion  was  overruled.  The  plaintiffs  then 
filed  their  declaration,  stating  their  christian  names.  The 
defendant  pleaded  to  the  action,  and  on  trial,  judgment  was 
rendered  for  the  plaintiffs.  The  Circuit  Court,  on  motion, 
dismissed  the  suit,  for  the  reason  urged  by  defendant  before 
the  justice.  On  error  to  the  Supreme  Court,  the  plaintifib 
contended  that  the  defect  in  the  writ  was  cured  by  the  plea^ 
before  the  justice.  Blackford,  J.,  says:  "We  do  not 
think  so.    The  objection  to  the  writ  was  made  and  overruled 
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before  the  appearance  and  plea  to  the  suit.    There  was^ 
therefore,  no  waiver  of  the  objection.''    In  Wheder  v.  Lai^p' 
man,  14  Johnson,  481,  the  summons  was  served  on  defend* 
ant  by  a  constable,  in  an  action  before  a  justice  of  the  peac^ 
The  return  did  not  show  the  date  of  the  service,  as  required 
by  the  law  of  New  York.    The  defendant  appeared,  and 
objected  to  the  return.    The  objection  was  overruled  by  the 
justice,  who  decided  that  the  return  was  sufficient.    Issue 
was  then  joined,  and  judgment  was  rendered  for  the  plaiu* 
tiff.    The  Supreme  Court  held,  that  the  appearance  of  the 
defendant  in  the  justice's  court,  merely  for  the  purpose  of 
objecting  to  the  constable's  return,  was  not  a  waiver  of  the 
irregularity  of  the  return.    Q^he  law  was  peremptory  that 
the  time  when  the  summons  is  served,  shall  be  returned 
thereupon,  and  its  injunctions  must  be  obeyed.    The  court 
further  says :  "  If  the  defendant  had  waived  the  irregularity, 
by  pleading  to  the  declaration,  without  objecting  to  the  re- 
turn,  it  would  have  been  too  late  to  make  the  objection  now. 
In  Shannon  v.  Comstock^  21  Wendell,  457,  the  defendants 
were  arrested  on  a  warrant,  issued  in  a  suit  before  a  justice 
of  the  peace,  on  an  affidavit  that  they  were  non-residents  of 
the  state.    On  being  brought  before  the  justice,  before  plead- 
ing  to  the  action,  they  moved  to  quash  the  proceedings,  on 
the  ground  that  they  were  residents  of  the  city  of  New  York, 
and  not  liable  to  arrest  by  warrant   The  plaintiff,  for  the  pur* 
pose  of  the  motion,  admitted  that  the  defendants  were  resi* 
dents  of  the  coimty  in  which  the  suit  was  brought    The  jus- 
tice refused  to  grant  th*e  motion.    After  plea  in  abatement 
ovennded,  defendants  pleaded  the  general  issue,  and  on  trial| 
judgment  was  rendered  for  plaintiff    The  Supreme  Court 
held,  that  the  proceedings  should  have  been  set  aside  for  ir« 
r^ularity,  and  that  it  was  no  answer  that  defendants  finally 
pleaded  in  bar.     ''  Such  an  answer,"  they  say,  *'  must  rest 
on  the  ground  of  voluntary  waiver.    In  this  case,  the  propri- 
ety of  the  arrest  was  questioned  at  once,  on  admitted  iwiXa^ 
and  defendants,  being  in  custody,  were  compelled  to  plead 
over."    In  the  case  of  Wheeler  v.  Lampman^  though  it  does 
not  seem  dear  to  us^  that  the  objection  taken  to  the  officer's 
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return,  was  such  a  one  as  ought  to  have  been  fatal  to  the 
sift,  yet  the  court  hold,  that  the  statute  is  peremptory  in 
requiring  the  time  of  the  service  to  be  indorsed  on  the  sum- 
mons. The  failure  of  the  constable  to  state  the  time  in  his 
return,  was  at  all  events,  such  a  defect,  that  the  appearance 
and  pleading  by  defendant,  did  not  supply  its  place.  Or 
amount  to  a  waiver  of  it.  In  the  case  of  Secresi  v.  Ameti, 
and  of  Shannon  v.  Comstcckj  the  defects  in  the  proceedings 
were  such  as  the  court  adjudged  fetal,  and  sufficient  to  cause 
the  dismissal  of  the  suits.  They  would  have  been  consid- 
ered as  waived,  if  the  parties  had  appeared  and  pleaded, 
without  making  objection  to  them. 

The  case  of  Swiizer  v.  Oowdy^  Morris,  248,  was  ian  action 
of  trespass,  commenced  in  Linn  county,  in  which  a  capias 
was  issued  to  Cedar^county,  and  defendant  arrested  there. 
The  defendant  appeared  by  attorney,  and  moved  to  quash 
the  writ  The  court  overruled  the  motion.  The  defendant 
then  pleaded  not  guilty,  and  afterwards  withdrew  his  plea, 
and  by  agreement  of  counsel,  submitted  to  judgment,  with 
stay  of  execution.  There  was  an  entry  that  defendant 
waived  no  error  by  the  agreement,  and  that  plaintiff,  at  the 
time,  denied  his  right  to  make  the  reservation.  The  court, 
not  being  unanimous,  and  expressing  no  opinion  as  to 
whether  the  writ  should  have  been  quashed,  were  all  of 
opinion,  that  admitting  the  defendant  was  wrongly  arrested, 
the  error  was  cured  by  the  agreement  entered  into  by  the 
parties  by  their  attorneys.  They  farther  say :  "  Had  the 
suit  been  commenced  by  summons,  his  appearance  alone 
would  have  been  a  waiver  of  all  antecedent  objections. 
Such,  however,  is  not  the  case  where  the  appearance  is  not 
voluntary.  Here  the  defendant  not  only  appeared  by  his 
counsel,  but  gave  his  consent,  through  the  same  medium, 
that  the  judgment,  for  a  specified  amount,  should  be  ren- 
dered against  him.  This  cures  all  defects  and  irregularities 
in  the  previous  proceedings."  It  will  be  perceived,  that  the 
court  base  their  decision  on  the  agreement,  and  not  on  the 
appearance  of  defendant,  after  his  objection  to  the  writ. 

We  have  sought  for  some  general  rule  or  principle,  on 
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which  the  cases  above  cited,  have  been  determined,  which 
will  be  equally  applicable  to  the  one  under  consideratifti. 
It  will  be  seen  that  the  rule  is  incorrect,  as  laid  down  in  its 
broadest  terms,  that  appearance  and  pleading  cures  all  irreg- 
ularities of  process.     Objections  taken  in  proper  time  and 
manner,  to  the  process  and  its  service,  are  not  waived  by 
.pleading  or  taking  subsequent  steps  in  the  cause.    And 
where  the  defect  is  in  the  proceedings  themselves,  it  is  not 
waived  by  taking  such  subsequent  steps;  and  the  objection 
has  been  held  good,  when  made  after  appearance.    After 
the  best  consideration  we  have  been  able  to  give  to  tbe  sub- 
ject, we  are  inclined  to  hold,  that  the  defendant,  having 
taken  objection  to  the  defective  service  of  process  in  the 
proper  time  and  manner,  and  his  objection  having  been 
erroneously  overruled  by  the  court,  and  he  required  to 
plead  to  the  action,  did  not  waive  or  lose  the  benefit  of  his 
objection,  by  appearing  and  pleading.     Although  defendant 
appeared  and  filed  his  answer  to  the  petition  in  the  District 
Court,  yet  such  appearance  must  be  considered  to  have  been 
made  under  protest,  and  subject  to  'the  exception  taken  to 
the  decision  of  the  courts  on  the  motion  to  set  aside  the  re- 
turn.   The  appearance  will  not  be  considered  voluntary, 
where  it  has  been  made  in  consequence  of,  or  in  obedience 
to,  an  erroneous  decision  of  the  court,  on  so  material  and 
important  question,  as  whether  a  party  defendant  has  been 
properly  served  with  notice  of  suit,  and  his  person  brought 
within  its  jurisdiction.    An  appearance  has  been  held,  not 
to  supply  the  lack  of  the  Christian  names  of  the  plaintifis  in 
the  writ.    5  Blackford,  866.    It  has  been  held,  that  it  did 
not  supply  the  lack  of  a  proper  date  to  the  constable's  re- 
turn, (14  Johns.  481 ;)  and  that  it  did  not  render  defendants 
liable  to  arrest  as  non-residents,  who  were  admitted  residents 
of  the  county  in  which  the  suit  was  brought.    21  Wendell, 
457.     So,  we  think,  in  this  case,  that  the  appearance  and 
pleading  could  not  be  effectually  urged  against  a  party,  who 
has  resisted  its  jurisdiction  in  the  proper  manner  and  at  the 
proper  time.    The  service  of  notice,  under  our  practice, 
atands  instead  of  the  arrest  of  the  body,  under  the  common 
Vol.  IV.  12 
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law ;  and  it  was  never  held,  that  a  defendant,  by  appearing, 
waived  the  irregularity  of  the  process  or  arrest,  if  objection 
was  taken  in  time.  If  the  defendant  has  been  illegally  ar- 
rested, as  by^breaking  open  the  door  of  his  dwelling,  the 
court  may  discharge  him  from  custody.  Lee  v.  Oansel,  1 
Cowp.  9. 

A  majority  of  the  court  are  of  the  opinion,  nevertheless, 
that  the  defendant  cannot  assign  this  ruling  of  the  court,  as 
an  error,  in  view  of  the  actual  history  and  state  of  the 
cause.  It  is  true  that  this  is  a  jurisdictional  matter,  but  it 
is  to  be  remembered  that  service,  under  our  law,  is  only  to 
give  a  party  notice,  and  the  legal  time  to  prepare  for  trial ; 
and  that  it  is  not,  in  all  respects,  and  in  all  its  incidents, 
equivalent  to  the  former  arrest  of  the  body ;  and,  also,  that 
if  the  service  had  been  held  insufficient  by  the  court  below, 
this  would  not  have  led  to  a  dismissal  of  the  cause,  but  only 
to  a  continuance,  for  a  new  service.  Now,  at  that  term, 
which  was  the  first  term,  the  defendant's  counsel  applied 
for,  and  obtained  a  continuance.  And,  at  the  second  term, 
the  cause  was  again  continued,  in  order  to  obtain  the  sworn 
replication  of  the  plaintiflF,  which  was  called  for  by  the 
defendant ;  so  that  the  latter  party  had,  tg  prepare  for  trial, 
more  than  all  the  time  which  he  would  have  obtained  ordi- 
narily, had  the  service  been  held  insufficient.  If  the  defaad- 
ant  had  been  driven  into  a  trial  at  the  first  term,  and  verdict 
and  judgment  had  been  against  him,  we  think,  he  would 
have  been  authorized  to  make  the  objection  in  this  court; 
for  then  he  would  have  stood  in  the  position  of  having  made 
his  objection  in  proper  time  and  manner,  and  of  being 
driven  into  a  trial,  without  the  legal  opportunity  for  preparar 
tion.  ^But  to  permit  the  party  to  take  the  objection  now, 
after  he  has  had  all  the  time,  and  all  the  opportunity,  which 
he  would  have  had  by  granting  his  motion — after  a  full  and 
fair  trial,  under  ample  time  for  preparation^ — would  bring  a 
reproach  upon  the  law  which  would  be  richly  merited.  The 
case  comes  within  that  class,  in  which  it  is  often  held,  that 
an  error  which  works  no  injury,  shall  not  vitiate.  Wbat^ 
ever  slight  departure  there  may  be  in  this  view  from  strict 
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logical  or  legal  reasoning,  it  is  compensated  bj  the  above 
considerations ;  that  the  cause  has  been  pending  some  three 
or  four  terms ;  that  it  was  twice  continued,  and  once  on  de- 
fendant's motion ;  that  he  has  had  all  the  time  for  prepara- 
tion, that  he  could  have  gained  in  any  other  manner ;  and 
thus  that  he  csmnot  claim  to  have  suffered  injury  by  being 
pressed  into  a  trial,  without  legal  notice.  Under  these  cir- 
cumstances, it  seems  to  a  majority  of  the  court,  to  be  an 
abuse  of  the  law,  to  reverse  all  that  has  been  done,  and  send 
the  parties  back  to  commence  again,  and  travel  over  the 
same  ground* 

The  remaining  error  assigned,  arises  on  the  following  cir- 
cumstances: The  defendant  objected  to  the  note  offered, 
being  permitted  to  go  before  the  jury  as  evidence.  The  ob- 
jection was,  that  there  was  a  variance  between  that  declared 
on  and  that  offered — the  variance  existing  in  the  date  of  the 
note.  Upon  this  question,  whether  there  was  a  variance, 
and  whether  the  note  should  be  shown  as  evidence  to  the 
jury,  the  plaintiff  called  the  defendant  himself  to  testify. 
The  witness  being  turned  over  to  the  defendant's  counsel, 
he  inquired  as  to  the  consideration,  and  as  to  his  defence  to 
it,  and  claimed  that  his  answer  should  go  to  the  jury.  The 
plaintiff  objecting,  the  court  sustained  the  objection.  In 
this,  there  was  no  error.  The  inquiry  upon  which  the  de- 
fendant was  introduced  as  a  witness,  was  before  the  court 
only,  and  was  a  preliminary  question,  whether  the  note  could 
be  offered  in  evidence.  The  judgment  of  the  District  Court 
is  affirmed. 

Wright,  0.  J.— I  desire  to  say,  that  I  tliink  the  service 
upon  the  defendant  was  clearly  defective,  for  the  reasons 
stated  in  the  foregoing  opinion,  but  hold  that  by  pleading 
over  and  going  to  trial,  he  waived  the  right  to  afterwards 
object  to  the  sufficiency  of  such  service.  To  place  this  part 
of  the  case  upon  this  simple,  broad  ground,  would  be  to  me 
more  satis&ctory,  than  to  have  the  decision  turn  upon  what 
afterwards,  through  several  terms,  transpired  in  this  par- 
ticular' case.    I  am  clearly  of  the  opinion,  that  under  our 
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law  and  system  of  practice,  as  recognized  by  oar  earliest  and 
latest  decisions,  the  defendant,  if  he  would  ask  the  decision 
of  this  court  upon  such  a  question,  must  stand  upon  his 
motion,  and  leave  the  plaintiff  to  take  his  own  course  in  the 
cause ;  and  that  by  pleading  over,  he  waives  the  objection, 
whether  the  trial  is  at  the  same  or  a  subsequent  term.  He 
is  not  compelled  to  plead  over,  or  make  any  further  appear- 
ance. If  he  does  so,  however,  he  thus  voluntarily  submits 
to  the  jurisdiction,  and  his  right  to  complain  of  the  decision 
on  his  motion,  is,  by  that  act,  as  completely  taken  away,  as 
it  is  by  any  number  of  after  continuances,  motions,  or  trials. 
HotcJiktss  V.  Thompson,  Morris,  156 ;  Harmon  v.  Chandler^ 
8  Iowa,  151 ;  MitchelLy,  WiscoUa  Land  Co.,  lb.  210.  And, 
entertaining  this  opinion,  I,  of  course,  have  no  difficulty  in 
concurring  in  the  view  taken,  that  after  repeated  contin- 
uances, and  after  the  defendant  has  had  ample  time  to  pre- 
pare his  defence,  he  should  not  be  permitted  to  now  claim 
that  he  was  not  properly  in  court.  If  one  forward  step, 
after  the  overruling  of  his  motion,  would  operate  as  a 
waiver,  then,  quite  clearly,  would  several  such  steps,  run- 
ning through  after  terms  of  the  court,  as  shown  in  the  his- 
tory of  this  cause. 


Johnson  et  al,  v,  Maynb  et  al,  Trustees  of  M.  E.  ChurcL 

In  the  constniction  of  a  will,  the  intention  of  the  testator  is  the  first  ooD8ide^ 
ation;  and  in  ascertaining  that  intention,  the  whole  context  of  the  viU,  is 
to  be  taken  together. 

Where  a  testator  devised  as  follows :  "  In  view  of  the  goodness  of  Almi^tf 
God,  in  blessing  me  with  a  competency  of  this  world's  goods,  and  the  priTi- 
leges  and  advantages  of  Christianity  and  the  Church ;  and  having  on  a  fonnor 
occasion,  conveyed  by  deed  to  the  board  of  trostees  appointed  for  that  purpose 
one  acre  and  a  half  of  land  out  of  ihe  northwest  comer,  (next  the  school- 
bonse  lot,)  of  the  southwest  quarter  of  section  No.  three,  of  township  sixtf- 
nine,  range  nine,  for  the  purpose  of  laying  aside  as  a  grave-yard,  and  upon 
which  a  house  of  worship  for  the  use  of  the  Methodist  Episcopal  Churefa, 
should  be  built    Now,  for  the  purpose  of  ftirther  afttisting  in  dbtying  out 


SUPREME  COURT  OASES.— 1856.  181 


Johnson  et  aL  t.  Mayne  «t  aL 


the  dssign  aforwaid,  I  give  and  bequeath  to  the  Methodist  Episeopal  Ghnroh, 
an  the  residne  of  mj  real  estate  not  above  disposed  of,  or  the  proceeds 
thereolj  to  be  used  aad  disposed  o^  as  follows:  The  trustees  above  refeiied 
to^  to  wit:  (naming  five  persons,)  and  their  suooessors  in  office,  to  take 
diarge  of  the  said  devise,  bequest,  or  legacy,  aad  to  invest  the  same  in  sack 
manner,  as  will  appear  to  them  the  most  productive  and  safe,  and  the  pro- 
ceeds, dividends  and  intmest  tbereoi^  to  be  applied  by  them  and  their  sno- 
oesBors  in  office,  as  follows :  JUm  1.  Five  dollars,  to  be  paid  annually  to 
the  misBionaiy  cause  of  the  Methodist  Episcopal  Church ;  Hem  2.  Five  del- 
Ian^  to  be  paid  annually  for  the  support  of  the  preacher  or  preachers  on  this 
circuit,  including  the  premises  above  named,  and  whi<^  will  hereafter  be 
more  fblly  stated ;  Jiem,  3.  The  balance  of  the  interest  or  dividend  to  be  ap- 
plied towards  the  erecting,  finishing,  repairing,  &c,  of  the  house  of  worship 
to  be  bunt  on  the  lot  above  named  of  one  and  one-half  acres,  conveyed  to 
flaid  trustees  and  th^  soooessoss  in  office^  for  the  use  of  the  M.  E.  Cburok 
as  aforesaid ;  and  if  said  interest  or  dividends^  or  proceeds  of  the  same,  shall 
not  be  all  needed  for  the  use  of  building,  repairing,  &a,  then  the  balance  to 
be  appropriated  towards  paying  the  minister  or  ministers  of  the  Methodist 
Bpisoopal  Church,  whose  circuit,  or  place  of  IsSxNr,  or  station,  may  include 
the  meeting-house  intended  to  be  built  on  the  lot  above  named  and  oon- 
Toyed '"  and  where  certain  of  the  heirs  of  the  testator,  filed  their  bill  in 
Chancery,  daimJTig  that  the  devise  was  void,  and  passed  no  title  in  the  land 
devised  to  the  Methodist  Episeopal  Church,  or  the  trustees  thereof;  and 
praying  that  the  trustees  may  be  enjoined  firom  selling  or  incumbering  the 
vaal  estate,  and  thai  the  title  of  the  complainants  and  other  heirs,  may  be 
^[uieted  aad  set  at  rest;  aad  where  the  trustees  of  the  Methodist  Episcopal 
Church,  (one  of  whom  was  executor  of  the  said  will,)  answered,  setting  i^ 
the  organization  of  the  said  Church,  and  its  objects  and  purposes ;  that  the 
testator  was  a  member  of  said  Church,  and  belong^  to  the  Union  Class,  on 
the  Winchester  Circuit,  under  the  jurisdiction  of  the  Iowa  Yearly  Confer- 
ence ;  that  said  Union  Class  purchased  the  lot  specified  in  said  devise ;  and 
that  since  the  death  of  the  said  testator,  the  members  of  said  Church,  oom- 
posing  said  Union  Class,  have  been  constituted  a  corporate  body  under  the 
laws  of  Iowa,  and  before  the  commenoement  of  the  suit,  had  accepted  the 
jaid  devise,  Ac ;  and  where  the  answer  was  demurred  to,  which  demurrer 
was  overmled  by  the  court 

BM,  1.  That  as  a  portion  of  the  property  devised,  was  intended  by  the  testa- 
tor to  be  a  perpetual  fund,  for  raising  the  sums  directed  to  be  applied  annu- 
ally, to  the  support  -of  the  missions  of  the  Methodist  Episcopal  Church,  and 
for  the  payment  of  the  minister  on  the  Winchester  Circuity  so  much  thereof 
as  might  be  aeoeouuy  for  these  puiposes,  must  be  administered  by  trustees; 
and  the  Church,  being  an  unincorporated  society,  could  not  execute  the  trust 

3.  That  what  was  given  for  immediate  expenditure,  in  erecting  and  finishing 
the  church  building  contemplated  by  the  testator,  was  a  good  devise 
to^  and  might  be  taken  by,  the  Church,  in  its  own  name. 

3.  That  if  no  other  direction  were  given  by  the  will,  there  oould  be  no  valid 
objections  to  decreeing  the  money  to  be  |Mid  to  the  person  who  ordinarily 
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receires  and  keepe  the  Ainds  of  the  Ghuich,  or  to  its  treamver  for  the  lime 
being. 

4.  That  the  legal  title  to  the  |iroperty  devised,  Tested  in  the  trastMnuied 
in  the  wiU,  for  the  use  of  the  Church;  and  that  it  was  not  the  intention  of 
the  testator,  to  giro  a  fee  simple  estate  in  the  lands  to  the  Methodist  Epis- 
copal Church. 

Where  property^  is  detised  to  a  diaritable  use,  consistent  with  law  and  public 
poIic7i  and  the  olject  is  specific,  and  capable  of  being  earned  into -effect  ac- 
cording to  the  intention  of  the  donor,  and  even  though  no  trostees  are  ap- 
pointed, and  the  object  of  the  testator's  bounty  is  incapable  of  taldng  the 
legal  title,  the  terms  of  the  will  create  a  trust  in  the  property  in  the  hands 
of  the  hein  of  the  testator. 


Appeal  from  the  Van  Buren  District  Court 

In  March,  1852,  George  Miller  made  his  last  will  and 
testament  in  writing,  in  which,  after  making  some  small  he- 
quests  to  his  children,  and  giving  all  his  household  and 
kitchen  furniture,  and  one-third  of  his  personal  estate,  to 
his  wife,  he  made  the  following  disposition  of  his  real 
estate : 

"  5.  I  give  and  devise  to  my  said  wife,  Nancy  Miller,  the 
one  third  part  of  all  my  real  estate,  lands  and  tenements, 
either  by  division,  if  she  should  desire  it,  if  it  can  be  done 
equitably,  to  herself  and  the  lands,  or  the  one  third  of  the 
proceeds  of  the  value  thereof 

"  6.  In  view  of  the  goodness  of  Almighty  God,  in  bless- 
ing me  with  a  competency  of  this  world's  goods,  and  the 
privileges  and  advantages  of  Christianity  and  the  Church; 
^  and  having,  on  a  former  occasion,  conveyed  by  deed,  to  the 
board  of  trustees  appointed  for  that  purpose,  one  acre  and  a 
half  of  land  out  of  the  northwest  comer,  (next  to  the  school- 
house  lot,)  of  the  southwest  quarter  of  section  number  three, 
of  township  sixty-nine,  range  nine,  for  the  purpose  of  laying 
aside  as  a  grave-yard,  and  upon  which  a  house  of  worship, 
for  the  use  of  the  Methodist  Episcopal  Church,  should  be 
built.  Now,  for  the  purpose  of  further  assisting  in  canying 
out  the  design  aforesaid,  I  give  and  bequeath  to  the  Metho- 
dist Episcopal  Church,  all  the  residue  of  my  real  estate  not 
above  disposed  of,  or  the  proceeds  thereof,  to  be  used  and 
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disposed  of  as  follows:  The  trustees  above  referred  to,  to 
wit,  J.  W.  MoManaman,  George  Cupp,  Aaron  White,  K 
Mayne  and  Frederic  ZoUers,  and  their  successors  in  office, 
to  take  charge  of  the  said  devise,  bequest,  or  legacy,  and  to 
invest  the  same  in  such  manner  as  will  appear  to  them  the 
most  productive  and  safe,  andt  the  proceeds,  dividends,  and 
interest  thereof,  to  be  applied  by  them  and  their  successors 
in  office,  as  follows : 

"/fern  1.  Five  dollars,  to  be  paid  annually  to  the  mission- 
ary cause  of  the  Methodist  Episcopal  Church. 

"/tern  2,  Five  dollars,  to  be  paid  annually,  for  the  support 
of  the  preacher  or  preachers  on  this  circuit,  including  the 
premises  above  named,  and  which  will  hereafter  be  more 
fully  stated. 

"  Item  3.  Tha  balance  of  the  interest  or  dividend,  to  be 
applied  towards  the  erecting,  famishing,  repairing,  &c.,  of 
the  house  of  worship,  to  be  built  on  the  lot  above  named,  of 
one  and  one-half  acres,  conveyed  to  said  trustees  and  their 
successors  in  office,  for  the  use  of  the  M.  ^.  Church  as  afore- 
said; and  if  said  interest  or  dividends,  or  proceeds  of  the 
same,  shall  not  be  all  needed  for  the  use  of  building,  repair- 
ing, &c.,  then  the  balance  to  be  appropriated  towards  pay- 
ing the  minister  or  ministers  of  the  Methodist  Episcopal 
Church,  whose  circuit  or  place  of  labor,  or  station,  may  in- 
dude  the  meeting-house  intended  to  be  built  on  the  lot 
above  named  and  conveyed.'' 

Miller,  the  testator,  died  in  1855,  and  in  May,  of  that  year, 
the  will  was  proved  and  admitted  to  record  in  the  county 
court,  and  probate  thereof  granted  to  George  Cupp,  one  of 
the  executors  therein  named.  McManaman,  the  other  ex- 
ecutor named,  having  previously  departed  this  life.  At  the 
time  of  his  decease.  Miller  was  seized  of  320  acres  of  land  in 
Van  Buren  county,  the  same  devised  by  his  will.  He  lefl 
thirteen  heirs. 

The  complainants,  representing  the  interests  of  five  of 
these  heirs,  and  having,  since  the  admission  of  the  will  to 
probate,  purchased  the  interest  of  >  ancy  Miller,  the  widow, 
in  the  land,  in  August,  1855,  filed  this  bill,  claiming  that 
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the  will  of  their  ancestor,  so  far  as  it  attempts  to  devise  the 
land  or  its  proceeds,  to  the  Methodist  Episcopal  Church,  is 
void  and  passes  no  title,  and  urging  the  following  reasons, 
among  othera,  why  the  devise  is  inoperative : 

First  That  at  the  time  of  the  execution  of  the  will,  and 
at  the  death  of  the  testator,  the  said  Methodist  Episcopal 
Church  was.  not  capable  of  taking  bj  that  name  and  style, 
the  real  estate  devised  to  it;  and  that  it  could,  as  such 
church,  neither  sue  nor  be  sued,  and  could  neither  purchase, 
sell,  nor  convey  real  estate,  and- could  only  take  through  its 
trustees,  by  devise  to  them  and  their  successors  in  office. 

Second,  That  the  persons  appointed  to  receive  the  real 
estate  or  the  proceeds  thereof  were  not  the  trustees  of  the 
church ;  and  that  they  had  no  lawful  organization,  and  were 
only  named  as  trustees  by  the  testator,  and  had  no  suc- 
cessors. 

Third.  That  the  devise  to  the  church  was  procured  by 
undue  influence  over  the  mind  of  the  testator,  by  the  per- 
sons named  as  trustees,  and  by  false  and  fraudulent  repre- 
sentations to  him,  as  to  the  feelings  entertained  towards  him 
by  his  children  and  heirs ;  and  that  whilst  old  and  fiseble, 
and  laboring  under  deception  produced  by  such  false  repre- 
sentations, he  made  his  will  devising  his  real  estate  to  said 
•    church. 

The  complainants  show  by  their  petition,  that  the  said 
Cupp,  as  executor,  and  the  said  Mayne  and  others,  as  trus- 
tees, are  claiming  the  interest  in  said  real  estate  devised  to 
said  church ;  and  that  said  executor  is  proposing  to  sell  and 
dispose  of  the  same,  and  to  invest  the  proceeds  for  the  pur- 
poses named  in  the  will.  They  make  the  executor  and 
trustees,  and  the  Methodist  Episcopal  Church,  parties  de- 
fendants, and  pray  that  the  said  executor  may  be  enjoined 
from  selling,  or  in  any  manner  incumbering  said  real  estate; 
that  the  devise  to  the  church  may  be  declared  void ;  and 
that  the  title  of  complainants  and  the  other  heirs  to  the  same, 
may  be  quieted  and  set  at  rest.  A  demurrer  to  the  petition 
by  the  defendants,  was  overruled  by  the  court 

The  executor  and  the  trustees  then  filed  their  answer,  in 
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which,  admitting  the  other  formal  matters  set  up  in  the 
petition,  as  to  the  will  and  the  propate  thereof,  they  ex- 
pressly deny  that  the  devise  to  the  church,  was  induced  by 
any  undue  or  controlling  influence  over  the  mind  or  wUl  of 
the  testator,  by  defendants  or  any  other  persons,  or  that  de- 
fendants made  any  false  or  fraudulent  representations  to  him, 
as  to  the  feelings,  friendly  or  otherwise,  entertained  towards 
him  by  complainants,  or  by  any  of  his  children  ;  or  that,  at 
the  time  of  making  said  wiU,  he  was  frail  of  body  or  mind, 
or  laboring  under  the  influence  of  any  &lse  representations 
whatever.  And  as  trustees  for  the  Methodist  Episcopal 
Church,  they  answer  further,  showing  the  organization  of 
said  church  in  the  United  States,  in  1784,  and  its  continued 
existence  since,  as  a  religious  and  charitable  association, 
composed,  for  the  more  convenient  and  efficient  carrying  out 
of  its  proper  work  and  objects,  of  annual  conferences,  dis- 
tricts, and  circuits  or  stations ;  that  the  members  of  the  so- 
ciety embraced  within  each  circuit  or  station,  are  subdivided 
into  smaller  companies,  called  classes,  according  to  their  re- 
spective places  of  above,  consisting  of  twelve  or  more  per- 
sons ;  that  Miller,  the  testator,  at  the  time  of  his  death,  was 
a  member  of  the  Methodist  Episcopal  Church,  and  belonged 
to  the  Union  Class  on  the  Winchester  Circuit,  under  the 
jurisdiction  of  the  Iowa  Yearly  Conference ;  that  the  Win- 
chester Circuit  embraced  all  the  members  of  said  church, 
residing  in  a  certaia  territory  of  the  northern  portion  of  Van 
Baren  county,  Iowa ;  and  the  said  Union  Class,  a  subdivision 
of  said  circuit,  embraced  all  the  members  of  said  church 
within  the  locality  where  the  said  George  Miller  resided ; 
that  the  said  defendants,  and  the  said  McManaman,  now 
deceased,  were  also  members  of  said  church,  belonging  to 
said  class ;  that  with  a  view  to  secure  to  themselves  and  the 
members  of  said  church  at  large,  a  place  of  worship,  for 
hearing  the  preaching  of  the  gospel,  by  such  minister  or 
ministers  of  the  Methodist  Episcopal  Church,  as  should  from 
year  to  year  be  appointed  by  the  Iowa  Annual  Conference^ 
to  have  the  supervision  of  the  said  circuit,  they,  together 
with  the  other  members  of  the  said  Union  Class,  purchased 
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of  the  said  G-eorge  Miller,  one  and  a  half  acres  of  land,  withia 
the  locality  where  the  members  of  said  class  resided,  where- 
on to  erect  a  church ;  that  the  conveyance  was  made  to  de- 
fendants and  said  McManaman^  as  trustees,  and  the  title  ia 
held  by  them  as  the  title  of  all  the  property  of  said  church, 
dedicated  to  religious  purposes,  is  held,  viz :  in  trus^t  for  the 
whole  church ;  that  the  said  conveyance  is  the  same  referred 
to  by  said  George  Miller  in  his  will ;  that  the  title  of  all 
church  property  is  held  by  trustees,  members  of  the  church, 
i^pointed  by  the  preacher  in  charge  of  the  circuit;  and 
that  provision  is  made  in  said  conveyance,  and  by  the  rules 
and  discipline  of  the  church,  for  Ming  any  vacancy  that 
may  occur  in  the  body  of  the  trustees.  They  further  show, 
that  the  said  George  Miller,  before  making  his  will,  had 
made  liberal  provision  for  his  children,  and  had  done  what 
he  considered  and  expressed,  was  a  father's  part  by  them, 
in  dividing  a  considerable  estate  between  them ;  that  the 
land  devised  to  defendants,  had  for  many  years  before  his 
death,  been  intended  by  him  for  the  purposes  expressed  in 
his  will ;  and  that  it  should  be  dedicated  to  the  uses  afore- 
said, was  the  treasured  wish  of  his  heart  They  claim  that 
there  is  no  uncertainty,  as  to  the  place  where  the  said  church 
building  is  to  be  erected,  nor  as  to  the  purposes  for  which 
the  said  devise  of  the  testator  was  intended ;  that  there  can 
be  no  failTire  of  the  beneficiaries  intended  to  be  the  recipients 
of  the  testator's  bounty ;  that  'the  said  church. in  its  organi* 
zation,  is  a  missionary  society,  and  embraces  in  its  objects, 
the  preaching  and  distributing  the  word  of  God,  in  foreign 
acnd  heathen  lands,  and  in  the  remote  and  sparsely  settled 
districts  of  our  own  country ;  that  the  support  of  missions  is 
committed  to  each  society  and  congregation,  as  such ;  that 
annual  collections  are  required  to  be  made  by  the  preacher 
appointed  to  each  circuit,  in  every  class  and  congregation, 
and  the  moneys  so  collected  and  received,  amounting  to  a 
large  sum,  are  by  the  authorities  of  the  church,  devoted  to  the 
missionary  objects  above  stated;  and  that  according  to  the 
constitution  and  organization  of  the  church,  the  annual  ap* 
pointment  of  a  minister  of  said  church  to  said  circuity  em- 
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bracing  the  locality,  where  said  testator  redded,  and  where 
said  house  of  worship  is  to  be  built,  is  as  certain  as  any 
ftiture  human  event  can  be.  They  claim  that  there  are  no 
other  trustees  of  said  church  than  themselves ;  that  the  tes- 
tator intended  that  the  legal  title  of  said  real  estate,  should 
be  vested  in  them  as  trustees,  for  the  use  and  purposes  set 
forth  in  his  will ;  and  that  they,  and  the  members  of  the 
church  on  said  circuit,  at  the  plaee  designated,  are  the  bene- 
ficiaries under  said  devise ;  that  they  are  many  in  number ; 
and  that  the  said  building  is  much  needed.  They  forther 
show,  that  since  the  death  of  said  George  Miller,  the  mem- 
bers of  the  said  Methodist  Episcopal  Church,  have  been  con- 
stituted and  organized  under  the  statute,  a  body  corporate, 
with  power  to  buy,  receive,  hold  and  sell  real  estate ;  and 
before  the  commencement  of  this  suit,  had  accepted  the  de- 
vise  made  by  the  will  of  the  said  George  Miller,  with  the 
view  of  carrying  out  the  objects  of  the  same.  They  accord- 
ingly ask,  that  if  they  are  not,  by  virtue  of  the  will  afore- 
said, and  their  incorporation  aforesaid,  invested  with  the 
legal  title  of  said  real  estate,  for  the  trusts  mentioned  in  the 
will,  that  the  said  real  estate  may  still  be  charged  with  the 
charitable  uses  contained  in  said  will ;  and  that  they,  by  the 
appointment  of  the  court,  as  the  trustees  of  the  said  church, 
may  be  authorized  to  carry  out  and  complete  the  intentions 
of  the  testator.  The  defendants  exhibit  the  deed  to  them  as 
trustees,  by  said  Miller,  for  the  one  and  a  half  acres  of  land 
for  the  site  of  said  church ;  and  the  articles  of  incorporation, 
whereby  the  members  of  said  church  had  been  constituted  a 
body  corporate,  by  the  name  of  the  "  Trustees  of  the  Metho- 
dist Episcopal  Church,  Union  Society,  Winchester  Circtiit, 
Iowa  Annual  Conference,"  with  power  to  take  and  h6ld 
property  for  the  uses  of  the  church,  according  to  the  usages 
thereof. 

The  comnlainants  filed  a  demurrer,  to  so  much  of  the 
answer  as  sets  forth  the  organization  and  constitution  of  the 
Methodist  Episcopal  Church  ;  that  the  Winchester  Circuit 
was  a  branch  of  such  church;  that  the  Union  Class  or  So- 
ciety, to  which  the  said  Gteorge  Miller,  as  a  member  of  the 
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.  church,  belonged,  was  within  the  bounds  of  said  circuit ; 
and  that  a  lot  of  ground  had  been  purchased  by  said  trustees 
of  the  testator,  on  which  to  erect  a  church  building ;  and 
that  the  said  trustees  had  since  been  constituted  a  body  cor- 
porate, and  for  causes  of  demurrer,  assigned  the  following: 
1.  That  said  Methodist  Episcopal  Church  is  not  shown  to  be 
a  corporation,  that  could  take  by  devise  or  grant  2.  That 
said  Winchester  Circuit,  nor  said  Union  Class,  is  not  shown 
to  be  a  corporation  that  could  take  by  devise.  8.  That  the 
devise  was  to  the  Methodist  Episcopal  Church,  and  not  to 
said  Union  Class  or  Society.  4.  That  said  incorporation 
was  organized  since  the  death  of  said  George  Miller ;  that  it 
cannot  take  by  devise ;  and  that  the  devise  in  the  will  was 
to  the  Methodist  Episcopal  Church,  and  not  to  said  defend- 
ants as  trustees,  nor  to  said  incorporation.  The  demurrer 
was  overruled,  and  from  the  judgment  of  the  court  over- 
ruling the  demurrer,  the  complainants  appeal. 

Knapp  <t  Oaldtvell,  for  the  appellants. 

Charles  C.  Nourse^  for  the  appellees,  made  the  following 
points : 

1.  This  is  a  devise  to  the  trustees,  in  trust  for  the  church. 
The  court  will  not  give  to  the  words  used,  a  strict  legal  con- 
struction, where  it  is  in  manifest  violation  of  the  will,  as 
manifested  by  the  subsequent  part  of  the  will,  or  the  con- 
text,   De  Kay  v.  Irving^  5  Denio,  646. 

2.  This  is  a  devise  of  personal  property.  What  is  di- 
rected to  be  done  will,  in  equity,  be  considered  as  done.  A 
devise  of  money,  to  be  invested  as  real  estate,  is  a  devise  of 
real  estate,  and  vice  versa.    Story's  Equity. 

8.  Dedications  for  public  uses,  and  bequests  for  charitable 
uses,  will  be  sustained  by  a  court  of  equity,  without  a  trus- 
tee. The  heir  will  be  charged  with  the  execution  of  the 
trust,  or  the  court  will  appoint  trustees. 

Ii^  support  of  which,  he  cited  the  following  authorities : 
6  Peters,  482 ;  8  lb.  120 ;  2  lb.  566 ;  9  Howard,  56 ;  Vidal 
Y.  GirarcCs  JSc.,  2  How.  128 ;  6  Ohio,  129 ;  9  lb.  203 ;  11 
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Serg.  &  E.  88;  7  Smedes  &  M.  668;  6  Paige,  640;  7 
Johns.  Ch.  292 ;  9  Cowen,  487 ;  4  Iredell,  19 ;  4  Georgia, 
404 ;  7  Vemt.  241 ;  4  Dana,  864;  15  Maine,  414 ;  7  Paige, 
77;  4Barb.404;  9  lb.  824. 

SrocKTbN,  J. — As  the  argument  for  the  appellants,  is 
chiefly  based  on  the  alleged  incapacity  of  the  Methodist 
Episcopal  Church  to  take  the  estate  devised,  we  shall,  in 
the  first  place,  briefly  examine  that  question.  It  is  claimed 
that  the  devise  is  void,  and  that  the  estate  descended  to  the 
heirs,  not  for  the  want  of,  or  uncertainty  as  to  the,  benefici- 
aries ;  nor  because  the  object  of  the  charity  was  unlawful; 
but  because  the  church,  not  being  incorporated,  is  incapable 
of  taking  the  trust  as  a  society. 

The  authorities  maintaining  this  doctrine,  are  of  Wgh  re- 
spectability. Among  those,  in  which  it  has  been  held  that 
such  a  devise  is  void,  may  be  mentioned.  The  Baptist  As- 
sociation V.  Harts  Ext^s,,  4  Wheaton,  1,  and  King  v.  JRundkf 
15  Barb.  189.  In  the  first-named  case,  the  bequest  was  "  to 
the  Baptist  Association  that  for  ordinary  meets  in  Philadel- 
phia, to  be  a  perpetual  fund  for  the  education  of  youths  of 
the  Baptist  denomination  who  shall  appear  promising  for  the 
ministry."  The  bequest  was  held,  not  only  to  be  void  at 
law,  but  one  that  could  not  be  sustained  by  virtue  of  those 
rules  by  which  a  court  of  chancery,  exercising  its  ordinary 
powers,  is  governed.  In  King  v.  Bundle^  charitable  be- 
quests were  made  to  several  religious  bodies,  and  the  re- 
mainder devised  to  the  Protestant  Episcopal  Society,  forcer- 
tain  purposes.  The  bequests  to  the  religious  bodies,  and  the 
remainder  over,  were  held  void.  The  distinction  must  be 
borne  in  mind,  however,  as  to  the  power  of  the  chancellor 
to  enforce  a  charitable  trust,  which  was  cither  illegal,  or  void 
for  indefiniteness,  or  vague  generality,  and  such  as  are  only 
void  at  law,  but  which  will  be  protected  and  enforced  in 
equity.  In  M^Oord  v.  Ochiltree,  8  Blackford,  16,  the  be- 
quest was  to  '*the  Theological  Seminary  at  South  Hanover, 
in  the  state  of  Indiana,  all  the  remainder  of  my  estate,  to 
continue  a  permanent  fund,  and  the  interest  to  be  apphed 
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to  the  educatioa  of  pious,  indigent  youtlis,  who  are  prepar* 
ing  themselves  for  the  ministry  of  the  gospel,  and  those 
only  who  strictly  adhere  to  the  Westminster  Confession  of 
Faith,  in  its  literal  meaning."  This  bequest  was  held  to  be 
void  at  law,  for  the  reason  that  the  Theological  Seminary 
was  at  the  time,  an  unincorporated  society,  and  could  not 
execute  a  trust  of  that  character,  for  want  of  succession ; 
and  because  the  objects  of  the  testator's  benevolence  were 
too  vaguely  indicated,  to  be  enabled  to  take  the  legacy,  with- 
out the  interposition  of  a  trustee.  The  bequest,  though  void 
at  law,  was  enforced  in  equity,  as  a  charity,  both  in  refer- 
ence to  the  statute  of  43  Elizabeth,  chapter  4,  and  to  the  law  * 
of  charities,  independent  of  that  statute. 

The  case  of  Burros  Exrs.  v.  Smithy  7  Vermont,  241,  was 
a  bill«in  Chancery  by  the  executors  of  the  testator,  in  which 
the  different  parties  claiming  legacies  under  the  will  of  Jo-^ 
seph  Burr,  were  brought  before  the  court,  in  order  to  the 
determination  of  the  question,  whether  legacies  to  certain 
charitable  associations,  to  wit :  The  American  Bible  Society, 
the  American  Colonization  Society,  the  American  Tract  So- 
ciety, and  others  of  like  character,  should  be  paid.  The 
legacies  were  all  to  the  treasurers  for  the  time  being,  of  vol- 
untary associations  unincorporated.  The  wiU  was  sustained,' 
and  the  legacies  ordered  to  be  paid.  The  court  say :  "  So- 
cieties, or  bodies  of  men  unincorporated,  have  ever  been 
considered  at  common  law,  capable  of  receiving  gifts  or 
legacies,  to  be  applied  to  charitable  uses,"  and  ''  the  want  of 
a  charter  of  incorporation,  was  no  impediment  to  a  body  of 
men,  changing  from  time  to  time,  firom  receiving  and  dis- 
tributing, according  to  the  intent  of  the  donor,  money  or 
other  property,  given  or  granted,  for  a  charitable  use."  In 
the  same  case,  we  find  a  reference  to  the  opinion  of  Judge 
Baldwin,  in  the  case  of  MagiU  v.  Brown^  decided  in  the 
United  States  Circuit  Court  for  Pennsylvania,  upon  the  sub- 
ject of  charitable  uses,  arising  under  the  will  of  Sarah  Zane. 
We  do  not  find  any  full  report  of  the  case,  but  it  is  referred 
to,  and  its  substance  stated,  in  so  many  instances,  that  we 
think  we  are  justified  in  citing  it,  without  any  apprehension 
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of  a  mistake  as  to  its  purport.  Certain  bequests  were  made 
by  the  will  of  Sarah  Zane,  to  the  Yearly  Meeting  of  Friends 
in  Philadelphia,  an  unincorporated  association  for  purposes 
of  general  and  indefinite  charity.  These,  as  well  a^  other 
bequests  of  a  kindred  nature,  were  held  to  be  good  and 
yalid.  Beligious  and  charitable,  though  voluntary  associa- 
tions, were  shown,  in  accordance  with  the  doctrines  of  the 
state  courts  of  Pennsylvania,  to  be  capable  of  holding  prop- 
erty, for  pious  and  charitable  uses ;  and  as  to  suqh  purposes, 
they  were  to  be  deemed  incorporated.  Judge  Baldwi^^  re- 
marks, that  "  the  common  law  requires  no  charter,  to  enable 
a  body  of  men  to  purchase  chattels,  or  receive  donations  of 
money^  a  chattel  interest,  or  an  estate  for  the  life  of  the 
grantee  in  land,  by  their  name  as  a  body,  without  other 
words."  7  Vermont,  279,  816 ;  2  Howard,  197 ;  17  How- 
ardy  890.  An  act  of  incorporation  may  be  necessary  to  en- 
able them  to  have  perpetual  succession,  or  to  receive  and 
hold  goods  or  personal  property  in  succession.  The  court 
say,  however,  in  Burr  v.  Smiik,  supray  "  that  a  decision, 
that  a  company  of  individuals  are  incapable  of  receiving 
pfts  for  a  public  or  charitable  purpose,  or  that  such  a  so- 
ciety should  not  be  protected  in  the  enjoyment  of  property 
'given  to  them,  would  be  at  variance  with  all  their  received 
ideas,  and  the  establishment  of  the  state,  and  directly  at  war 
with  the  principles  of  religious  freedom.  And  herein  they 
make  no  distinction  between  protecting  them  in  the  enjoy- 
ment of  property  actually  in  possession  by  gift,  and  enabling 
them  to  recover  what  is  bequeathed  to  them,  by  will.  7 
Vermont,  280.  The  case  of  the  Baptist  Association  v.  Ilarfs 
Exrs.^  so  far  as  it  decided  that  a  court  of  chancery  had  no 
power  to  execute  a  charity  void  at  law,  independently  of  the 
statute  of  48  Elizabeth,  chapter  4,  was  overruled  by  the 
case  oi'Vvdal  v.  QirardCs  Exrs,,  2  How.  127,  in  which  it  was 
held^  that  there  is  an  inherent  jurisdiction  in  equity,  in  cases 
of  charity,  and  that  charity  is  one  of  those  objects,  for  whiQh 
a  court  of  equity  has,  at  all  times,  interfered  to  make  good 
that  which,  at  law,  was  an  illegal  and  informal  gift ;  and  that 
cases  of  charity,  in  courts  of  equity  in  England,  were  valid, 
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independently  of,  and  previous  to,  the  statute  of  Elizabeth. 
2  Howard,  195.  See  also,  8  Blackford,  23 ;  Potter  v.  Chapin, 
6  Paige,  649 ;  BarUett  v.  Nye,  Ac,  4  Metcalf,  880.  In  Potter 
V.  Chapin,  Chancellor  Walworth  says :  "  Although  some 
doubt  was  thrown  upon  the  question  of  charitable  donations, 
for  the  benefit  of  a  community  or  body  not  incorporate,  so 
as  to  be  capable  of  taking  and  conveying  the  legal  title  of 
property,  by  the  decision  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  the  Baptist  Association  v.  Harts  Exrs., 
I  believe  it  is  generally  admitted,  that  the  decision  in  that 
case  was  wrong.  And  it  may  now  be  considered  as  an  es- 
tablished principle  of  American  law,  that  the  Court  of 
Chancery  will  sustain  and  protect,  such  a  gift,  bequest, 
or  dedication  of  property,  to  public  or  charitable  uses,  pro- 
vided the  same  is  consistent  with  local  laws  and  public  pol- 
icy, where  the  object  of  the  gift  or  dedication  is  specific, 
and  capable  of  being  carried  into  effect  according  to  the  in- 
tention of  the  donor." 

Our  conclusion  from  these  authorities  is,  that  as  a  portion 
of  the  property  devised  in  this  inJstance,  was  intended  by 
the  testator,  to  be  a  perpetual  fund,  for  raising  the  sums  di- 
rected to  be  applied  annually  to  the  support  of  the  missions 
of  said  church,  and  for  the  payment  of  the  minister  on  said 
Winchester  Circuit,  so  much  thereof  as  may  be  sufficient  for 
these  purposes,  must  be  administered  by  trustees ;  and  the 
church,  as  a  society  unincorporated,  could  not  execute  the 
trust.  But  w^hat  is  given  for  immediate  expenditure,  in 
erecting  and  finishing  the  church  building,  contemplated  by 
the  testator,  would  be  a  good  devise  to,  and  might  be  taken 
by,  the  church,  in  its  own  name.  And,  if  no  other  direction 
were  given  by  the  will,  there  could  be  no  valid  objections, 
to  decreeing  the  money  to  be  paid  to  the  one  who  ordinarily 
receives  and  keeps  the  funds  of  the  church,  or  to  its  treas- 
urer for  the  time  being.  Burr  v.  Smith,  7  Vermont,  811 ; 
Walker  v.  Childs,  Ambler,  524. 

We  next  advert  to  the  will  of  the  decedent^  in  order  to 
ascertain  in  whom  the  legal  title  of  the  estate  devised,  is 
vested  by  that  instrument.    In  arriving  at  a  true  construe* 
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lion,  the  intention  of  the  testator  is  the  first  consideration, 
and  the  whole  context  of  the  will  is  to  be  taken  together. 
Prom  the  language,  "  I  give  and  bequeath  to  the  Methodist 
Episcopal  Church,  all  the  residue  of  m j  real  estate  not  above 
disposed  of^  or  the  proceeds  thereof)"  separated  from  any- 
other  portion  of  the  will,  it  might  readily  be  inferred,  that 
the  testator  intended  to  devise  the  real  estate,  so  that  the 
church  should  take  the  fee.    But  the  inquiry  is  immediately 
suggested:  Why,  if  such  was  his  intention,  should  he  direct 
that  the  defendants,  Mayne  and  others,  take  charge  of  the 
devise,  and  invest  the  same  in  the  safest  and  most  produc- 
tive manner,  and  apply  the  proceeds  as  by  him  further  di- 
xected  ?    Does  this  not  look,  as  if  it  was  his  intention  to  vest 
the  legal  title  in  the  trustee  ?    There  is  an  evident  conflict, 
if  we  suppose  it  to  have  been  his  intention  to  vest  the  title 
to  the  estate  in  the  church,  in  directing  another  body  to  take 
charge  of  it,  and  invest  and  disburse  the  proceeds.      We 
have  not  been  able  to  arrive  at  the  conclusion  that  it  was 
the  intention  of  the  testator,  to  give  a  fee  simple  estate  in  the 
lands  to  the  Methodist  Episcopal  Church.    On  the  contrary, 
we  think  it  is  clearly  to  be  gathered  from  the  language  of 
the  will,  that  such  was  not  his  intention.    He  speaks  .of 
having  already  conveyed  one  and  a  half  acres  of  land  to  the 
board  of  trustees,  the  defendants  in  this  suit,  upon  which  a 
house  of  worship,  for  the  use  of  the  Methodist  Episcopal 
Church  was  to  be  erected;  and  in  the  language  of  the  will, 
"for  the  purpose  of  further  assisting  in  carrying  out  the  design 
aforesaid,"  he  devises  the  residue  of  his  real  estate  to  the 
diurch,  to  be  used  and  disposed  of,  as  follows:  "The  trus- 
tees above  referred  to,  and  their  successors  in  office,"  [giving 
the  names  of  defendants,]  "  to  take  charge  of  the  said  devise, 
bequest,  or  legacy,  and  to  invest  the  same  in  such  manner 
as  will  appear  to  them  the  most  productive  and  safe,  and  the 
proceeds,  dividends,  and  interest  thereof,  to  be  applied  by 
them  and  their  successors  in  office,  &c."    We  think  it  may 
&irly  be  inferred  from  this  language,  that  the  testator  de- 
vised, and  intended  to  vest,  the  legal  title  in  the  trustees 
named  in  his  will,  for  the  use  of  the  church,  and  for  frirther 
Vol.  IV.  18 


194  SUPREME  COURT  CASES.— 1856. 

Johnson  et  al  y.  Mayne  et  aL 

assisting  in  carrying  out  the  design  of  erecting  the  house  of 
worship  referred  to,  on  the  land  before  conveyed  by  him  to 
the  same  trustees.  Such,  in  our  opinion,  being  his  intea- 
tion,  it  is  to  be  respected  by  us,  and  as  far  as  possible,  and 
consistent  with  right,  it  is  to  govern. 

IS  the  language  used  by  the  testator  in  the  several  clauses 
of  his  will,  is  such  as  to  give  to  the  M.  E.  Church,  and  to 
the  trustees,  the  defendants,  respectively  the  fee  simple  title 
to  the  land,  so  far  as  the  claims  are  irreconcilable,  the  latter 
must  prevail — ^the  first  deed,  and  the  last  will,  being  always 
entitled  to  take  place.  2  Roper  on  I^egacies,  328 ;  Preston 
on  Legacies,  286 ;  Sims  v.  Doughty,  5  Ves.  248 ;  Doe  v. 
Leicester,  2  Saunton,  109.  In  Boyd  v.  Talbott,  12  Ohio,  212, 
the  will  of  Boyd  gave  all  his  estate,  real  and  personal,  and 
all  moneys  and  proceeds  arising  from  the  same,  and  all 
moneys  remaining  after  the  payment  of  debts,  to  his  wife, 
for  the  support  of  herself  and  family.  He  directed  what  re- 
mained of  his  property,  after  his  wife's  death,  to  be  divided 
among  his  children  by  his  executors.  He  further  directs 
his  executors  to  lease  the  premises,  and  after  paying  the 
ground  rents  and  taxes,  to  pay  the  proceeds  to  his  wife. 
The  court  say,  in  reference  to  the  legal  title :  "  The  first 
clause  standing  alone,  would  invest  the  wife  with  the  title. 
But  the  power  to  lease,  in  the  clause  last  cited,  coupled  with 
the  burden  of  paying  taxes  and  ground  rents,  implies  a 
larger  interest  than  a  mere  naked  power.  The  intention  of 
the  testator  was,  not  to  limit  an  estate  to  the  wife,  but  an 
interest  in  the  proceeds.  The  title  of  the  land,  then,  is  found 
in  the  executors  of  Boyd."  To  the  same  purport,  is  the 
case  of  How  v.  Fuller,  Ac,  19  Ohio,  51.  We  are  of  opinion, 
therefore,  that  the  trustees  named  in  the  will,  took  the  legal 
title  to  the  real  estate  devised,  to  the  use  of  the  Methodist 
Episcopal  Church. 

The  position  assumed  by  the  complainants,  that  if  an 
estate  is  devised  to  a  church  or  society  incapable  of  taking 
the  legal  title,  the  devise  is  void,  and  the  estate  so  devised 
descends  to  the  heirs,  unincumbered,  cannot  receive  our 
sanction.     The  property,  in  this  instance,  is  given  to  a 
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charitable  use,  in  every  respect  consistent  with  our  laws  and 
public  policy.  The  object  is  specific  and  capable  of  being 
carried  into  effect,  according  to  the  intention  of  the  donor. 
Such  being  the  case,  even  though  no  trustees  were  inter- 
posed, and  the  church  were  incapable  of  taking  the  legal 
estate,  the  terms  of  the  will  create  a  trust  in  the  property  in 
the  hands  of  the  heirs  of  Miller,  the  testator.  In  McCart» 
V.  Orphan  Asylum  Society^  9  Cowen,  484,  JoKES,  Chancel- 
lor, says :  "  It  is  the  settled  doctrine  of  the  court,  in  t^A 
construction  of  wills,  and  the  administration  of  trusts,  that  a 
trust  shall  never  be  Qermitted  to  £iil,  through  the  failure  or 
disability  of  the  trustee  to  execute  the  trust ;  but  shall  b« 
supported  upon  the  intention  of  the  testator ;  that  the  trust 
is  attached  and  fastened  to  the  land ;  and  that  the  land  re- 
mains chargeable  with  it,  in.  the  hands  of  the  heirs  or  de> 
visee.  Burr  v.  Smith,  7  Vermont,  307 ;  Willard's  Eq.  580. 
So  in  Ohio.  If  the  bequest  sufficiently  defines  the  trusty 
though  it  may  be  inefficacious  to  pass  the  legal  title,  the 
heir  is  charged  with  its  performance.  Mclntyre^s  Poor 
School  V.  Zanesville  Canal  and  Manufacturing  Company^  9 
Ohio,  287. 

In  BarUett  v.  Nye,  4  Metcalf,  378,  the  testator  had  do- 
vised  real  estate  to  the  American  Bible  Society.  The  hein 
claimed  the  estate,  on  the  ground  that  the  devise  was  void, 
the  society  being  unincorporated.  It  was  held  by  the  courts 
that  a  valid  trust  having  been  created  by  the  will,  the  heix 
will  become  the  trustee  of  those  for  whose  use  the  donation  ii 
intended,  and  may  be  compelled  by  a  court  of  equity,  to  exe- 
cute the  trust  Wherever  a  person,  by  will,  gives  property, 
and  points  out  the  object,  the  property,  and  the  way  in 
which  it  shall  go,  a  trust  is  created^  unless  he  shows  clearly 
that  his  devise  as  expressed,  is  to  be  controlled  by  the 
trustee,  and  that  he  shall  have  an  option  to  defeat  it  IngliB 
V.  Trustees  of  the  Saihrs'  Snug  Harbor,  8  Peters,  112 ;  2 
Yesey,  Jr.  385.  And  the  court  might,  upon  well  established 
principles  of  equity,  have  added,  that  when  such  a  trust  it 
created,  a  court  of  equity  mil  support  and  enforce  it,  ev^n 
if  the  donor  had  appointed  no  trustee,  and  had  let  the  prop- 
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erty  go  to  his  heirs ;  for  it  is  well  'settled,  that  where  there 
is  a  beneficial  trusty  a  court  of  equity  will  act  as  trustee,  or 
appoint  one,  if  necessai^,  for  effectuating  the  objects  of  the 
grantor.  Moore's  Heirs  v.  Moore^s  Devisees,  4  Dana,  88.  In 
the  same  lucid  and  able  opinion,  Bobbrtson,  C.  J.,  says : 
'*  Whenever  the  only  objection  to  a  devise  or  legacy  is,  that 
it  is  for  the  benefit  of  a  class  of  private  individuals,  described 
collectively  by  some  characteristic  trait,  by  which  they  may 
be  identified,  if  the  donation  be  a  charity  within  the  statute 
of  43  Eliz.,  and  is  therefore  valid,  it  is  as  a  matter  of  course, 
as  good  and  available  as  it  would  have  been  at  common  law, 
had  it  been  to  a  competent  person,  in  trust  for  another  simi- 
lar person  identified  in  the  will  by  his  proper  name ;  and 
consequently,  whoever  may  hold  the  legal  title,  if  it  did  not 
pass  by  the  will,  will  hold  it  in  trust  for  the  collective  body, 
to  whose  use  it  was  dedicated  by  the  testator.  4  Dana,  308* 
The  case  of  J^one  v.  Ghriffin,  3  Vermont,  400,  was  an  ac- 
tion of  ejectment  for  lands,  and  in  its  chief  features  bears  a 
strong  resemblance  to  the  present  case.  The  testator  de- 
vised to  the  Methodist  Episcopal  Church,  in  Charlotte :  "  A 
fourth  part  of  his  real  estate,  the  interest  of  which  is  to  be 
appropriated  for  the  support  and  payment  of  the  constant 
preaching  of  the  gospel  in  Charlotte,  by  the  ministers  of  the 
Methodist  Episcopal  Church  or  Society,  the  principal  or  ori- 
ginal stock  to  be  kept  whole,  and  unexpended,  and  the  in- 
terest thereof  only,  annually  appropriated  and  expended  as 
aforesaid."  He  further  provided  for  the  expenditure  of  the 
surplus,  if  any,  in  erecting  a  meeting-house,  and  purchasing 
books  for  the  society ;  and  in  case  of  the  extinction  of  the 
said  Church  or  Society,  the  interest  was  to  be  placed  at  the 
disposal  of  the  Annual  Conference  within  whose  bounds  the 
said  town  of  Charlotte  might  be  comprised.  He  appointed 
seven  persons  agents  and  trustees,  who  were  to  receive,  pos- 
sess, improve,  and  take  charge  of  said  real  estate,  for  the  use 
and  benefit  of  said  Church  in  Charlotte,  subject  to  the  rules 
and  discipline  of  the  Methodist  Church.  The  one-fourth  of 
the  real  estate  was  set  off  according  to  the  will,  by  the  Cour^ 
of  Probate, 'to  the  trustees  for  the  church,  and  they  took 
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possession.  This  action  of  ejectment  was  brought  by  the 
executor,  for  the  heirs  of  the  testator,  claiming  that  the  de- 
yise  to  the  church  was  void.  The  court  held,  1.  That  the 
church  in  Charlotte,  having  no  legal  perpetuity,  could  not 
take  the  fee ;  2.  That  nothing  but  the  use  was  given  to  it  by 
the  will ;  SL  That  if  the  church  should  become  extinct  at 
Charlotte,  and  there  should  cease  to  be  an  Annual  Confer- 
ence of  the  Methodist  Episcopal  Church,  there  would  then 
be  no  cestui  que  trusty  and  the  estate  would  revert  to  the  heirs 
at  law ;  4.  That  it  was  the  intention  of  the  testator  that  the 
trustees  named,  and  their  successors,  should  take  an  estate  in 
fee ;  yet,  as  neither  the  church  nor  the  trustees,  possessed 
sufficient  perpetuity  to  support  a  fee,  the  estate  descended  to 
the  heirs  at  law,  charged  with  the  trust,  and  they  must  hold 
it  for  the  church.  On  their  failure  or  refusal,  the  cesttd  que 
trust  shall  not  lose  the  use,  for  want  of  a  trustee.  The  court, 
on  application,  will  appoint  others  to  execute  the  trust. 

We  therefore  think,  that  in  no  event,  except  upon  the 
entire  &ilure  of  the  cestui  que  trust,  would  the  complainants 
in  this  case,  the  heirs  at  law  of  the  testator,  be  entitled  to 
daim  the  estate  devised  by  him  for  the  charitable  purposes 
mentioned  in  his  will ;  and  especially  can  they  not  come 
into  a  court  of  chancery,  to  have  the  devise  declared  void, 
and  their  claim  to  the  estate  made  good.  It  belongs  pecu- 
liarly  to  a  court  of  equity  to  enforce  a  trust,  recognized  by 
the  law  of  the  land.  And  where  the  trust  is  for  a  definite 
object,  and  is  sustained  in  point  of  law,  there  is  no  reason 
why  the  court,  instead  of  declaring  it  void,  and  setting  it 
aside,  should  not  carry  it  into  effect  according  to  the  benevo- 
lent intentions  of  the  testator.  The  answer  of  the  defend- 
ants, in  order  to  show  the  nature  of  the  charitable  use  in« 
tended  to  be  established  by  the  testator,  and  its  consistency 
with  the  laws  and  public  policy,  as  well  as  the  capacity  of 
the  church  to  take  the  estate  devised  to  it,  sets  forth  fully 
and  at  length,  the  constitution  and  organization  of  the  Me* 
ihodist  Episcopal  Church,  its  nature,  objects,  and  purposes* 
We  are  satisfied,  from  the  exposition  given,  that  it  should 
receive  'the  protection  of  the  court,  in  securing  it  in  the  en* 
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joyment  of  the  estate  bequeathed  to  it.  We  think  we  run 
no  hazard  in  deciding,  that  the  property  may  be  safely  com- 
mitted  to  the  care  of  the  church  and  its  officers.  The  objec- 
tion raised  by  the  demurrer  is,  that  the  devise  was  to  the 
ehurch,  and  that  as  the  church  was  not  an  incorporated  body, 
it  could  not  take  the  estate ;  and  that  consequently  the  devise 
18  void.  We  have  endeavored  to  show,  that  this  objection 
is  answered  by  the  fact,  that  the  legal  title  of  the  property 
was  vested  in  the  trustees  named  in  the  will,  and  not  in  the 
church  as  a  body  or  society.  Such  being  our  opinion,  it  is 
not  necessary  to  inquire,  whether  it  is  to  be  considered  as  a 
gift  of  real  or  personal  estate.  That  question  may  be  deter- 
mined by  the  church  or  those  entitled  to  the  beneficial  in* 
terest.  If  land  is  devised,  to  be  turned  into  money,  it  is 
presumed  in  equity  to  assume  the  very  character  of  money* 
The  party  entitled  may,  however,  prevent  any  conversion  of 
the  property  from  its  present  state,  and  hold  it  as  it  is* 
Story  Eq.  §  798.  Nor  do  we  see,  that  it  is  material  for  us  to 
determine,  whether  the  defendants  take  the  estate  in  their 
corporate  capacity,  acquired  since  the  death  of  the  testator, 
or  as  trustees  named  in  his  will,  and  appointed  to  that  office 
by  the  authorities  of  the  church.  The  record  shows,  that  it 
is  the  same  persons  who  are  to  receive  it,  in  whatever  capa- 
city they  act.  As  they  are  shown  to  be  all  members  of  the 
Methodist  Church,  and  of  the  particular  class  or  society  to 
which  the  decedent  belonged,  and  for  whose  use  the  house 
of  worship  was  designed  to  be  erected,  we  see  nothing  to 
negative  the  propriety  of  defendants'  transferring  the  title 
and  possession  of  the  property  they  hold  as  trustees  under 
the  will,  to  the  incorporation  they  represent,  by  appointment 
of  the  authorities  of  the  church.  Dutch  Church  v.  JIoUj  7 
Paige,  81.  The  important  point  is,  that  the  will  of  the  tes- 
tator be  carried  out,  according  to  his  intention,  and  that  the 
charitable  trusts  established  by  it  have  their  full  and  proper 
effect..  To  this  purpose  it  will  be  necessary  that  the  trustees 
invest  an  amount  of  the  proceeds  of  the  estate  in  their 
hands,  sufficient  to  enable  them  to  pay  annually  to  the 
authorities  of  the  church,  the  sum  of  five  dollars  for  the 
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sapport  of  missions  under  its  care ;  and  a  like  sum  for  tlie 
minister  or  ministers  whose  plaee  of  labor  shall  .embraoe  the 
class  or  society  worshiping  at  the  meeting-house  erected  on 
the  land  conveyed  to  said  trustees.  The  remainder  of  the 
estate,  or  so  much  thetedf  as  may  be  requisite,  is  to  be  ap- 
plied by  them  in  erecting  and  finishing  the  said  house  of 
worship,  or  in  repairing  the  same,  if  already  built  and  fin- 
ished. If  there  is  any  residue  remaining  after  providing  for 
these  objects,  it  is  to  be  invested,  and  its  annual  proceeds 
added  to  the  amount  before  directed  to  be  applied  towards 
the  payment  of  the  minister  or  ministers  on  the  circuit. 

The  judgment  of  the  District  Court  on  the  demurrer,  is 
iiffirmed. 


Haight  v.  The  Cirr  op  Keokuk. 

Ho  matter  can  be  pleaded  as  rea  a^fjudicaimf  which  was  not  oovered  b j,  or  em- 
braoed  m,  ihe  pleadings  of  the  fonner  suit 

ICatters  whieh  arise  only  inddentallj,  however  much  thej  may  inflaence  the 
mind  of  the  jadge  or  jury  in  aniving  at  a  conoluBion,  are  not  matters 
adjndioated. 

la  order  to  make  the  judgment  in  the  former  action  a  bar  to  the  latteri  it  mxut 
appear  that  the  subject  matter  of  the  two  actions  are  the  same. 

Where  in  a  proceeding  to  enjoin  the  city  of  Keokuk  from  prosecuting  an  ac- 
tion against  one  L.,  for  refusing  to  pay  wharfage  for  landing  at  said  city,  as 
required  by  an  ordinance  of  said  city,  the  complainant  claimed  to  be  owner 
cf  lot  six,  in  block  six,  in  sud  city,  and  of  the  wharf  where  such  landing 
was  effected,  and  alleged  that  in  December,  1861,  he  had  a  wharf  boat  lying 
in  front  of  and  against  said  wharf;  that  the  city,  tmder  an  ordinance  prohib- 
iting any  person  from  keeping  a  wharf  boat  at  any  of  the  wharves,  without 
ft  license,  commenced  suit  agaLnst  petitioner  for  keeping  such  boat,  he 
having  obtained  no  license;  that  said  suit  was  appealed  firom  the  mayor's 
judgment  to  the  District  Court,  where  the  question  was  presented  as  to  the 
rights  of  the  parties;  that  at  the  January  term,  1862,  said  court  found  the 
fhctB  to  be,  that  the  ground  in  front  of  said  lot  belonged  to  the  complainant 
and  those  under  whom  he  claims,  to  tl^e  middle  of  the  main  channel  of  the 
ICississippi  river,  and  that  the  city  had  no  right  to  the  same  as  a  wharf;  and 
that  said  court  rendered  judgment  against  the  town,  in  which  suit  the  facts 
«n  whieh  defendant  relied  as  a  defence^  were  not  pleaded,  but  given  in  evi- 
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dence  under  the  plea  of  not  gwUy ;  Held,  That  the  judgment  in  that  cue 
was  not  oondusive  upon  the  rights  of  the  partiea 

Where  the  plat  of  a  town,  situate  on  the  Mississippi  riyeTi  duly  acknowledged 
and  reoorded,  declared  that  "  all  the  streets  and  alleys  shall  be  and  remain 
public  highways  forever,  excqd  Water  street,**  and  certain  alleys  named, 
which  plat  was  signed  by  Q-.,  *'  fm  himself  and'othera^"  and  where  in  a  sub- 
sequent suit  for  partition  between  the  owners  of  the  town,  the  commission- 
ers, in  their  report,  adopted  in  the  main  the  plan  of  the  town  as  laid  out  by 
said  plat,  in  respect  to  the  blocks,  lots,  and  streets,  and  did  not  except  any 
of  the  streets  from  the  effect  of  the  dedication  as  public  highways;  and  in 
speaking  of  share  eighty  of  the  town,  in  which  is  the  lot  of  complunant, 
the  report  says :  "  All  the  town  lots  included  in  the  above  share,  are 
bounded  by  the  middle  of  the  streets  and  alleys  on  which  they  are  situate," 
and  of  those  next  the  riyer,  says :  **  and  those  upon  Water  street,  inchide 
also  the  land  in  front  of  them  to  the  Mississippi  river;*'  which  report  was 
adopted  by  the  courts  and  a  decree  rendered  in  accordance  therewith: 

Bdd,  1.  That  the  original  plat,  so  frur  as  it  was  adopted  by  the  report  of  the 
commissioners  and  the  decree,  became  of  force ;  2.  That  the  report  and  de- 
cree placed  Water  street  upon  the  same  ground,  as  to  publicity,  with  the 
other  streets ;  3.  That  all  the  streets  were  dedkated  as  highways,  and  are 
public ;  4.  That  the  exception  of  Water  street  on  the  plat,  from  the  dedica- 
tion, was  void  for  repugnancy ;  6.  That  the  lot  owners  owned  the  soil  to 
the  middle  of  the  streets  and  alleys,  subject  to  the  public  right  to  the  use^ 
control  and  management  of  the  highway ;  6.  That  the  ownere  of  lots  fitmt- 
big  on  the  Mississippi  river,  own  the  fee  of  the  land  to  the  river,  lobject  to 
the  public  easement ;  7.  That  Water  street  extended  to  the  rivar  bank,  and 
was  not  limited  in  width  to  the  dotted  lines  marked  on  the  said  plat 

A  reservation  or  exception  repugnant  to  the  grant,  is  void. 

The  proprietor  of  lend  upon  the  bank  of,  and  adjacent  to,  the  MissiaB^piii  river, 
does  not  own  to  the  middle  oi  the  main  channel  of  the  river,  nor  to  low- 
water  mark,  but  to  high-water  mark  only. 

Such  proprietor  owns  to  the  edge  of  the  baidE  of  the  river,  and  the  whole  bed 
of  the  river  belongs  to  the  publia 

The  grant  to  the  Sac  and  Fox  tribe  of  Indians  by  the  United  States,  of  cer- 
tain lands,  by  the  act  of  Congress^  of  June  80,  1834,  waa  to  said  Indians 
as  individuals,  and  is  to  be  construed  like  any  other  grant  or  sale  to  indi- 
viduals. 

A  piece  of  land  dedicated  to  the  use  of  the  public,  as  a  street,  ioay  be  used  for 
the  purposes  of  a  wharf,  for  the  landing  of  passengers  and  the  depositing 
of  freight,  without  any  infringement  of  the  light  of  the  owner  in  fee  of  the 
land. 


Ajypealfrom  the  Lee  District  Court 


This  is  a  petition  for  an  injunction.    The  injunction  was 
allowed  by  a  judge  of  the  Supreme  Court,  and  was  xetumed 
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to  the  District  Court,  when,  on  hearing  on  bill,  answer,  and 
testimony,  the  bill  was  dismissed,  and  the  injunction  dis- 
solved. 

The  facts,  as  set  forth  in  the  petition,  are  as  follows:  that 
Haight  is  the  owner  of  lot  six,  in  block  six,  in  the  city  of 
Keokuk;  that  in  1850,  he  erected  a  warehouse  ''on  said  lot, 
and  in  front  thereof;"  that  he,  and  those  under  whom  he 
claimed,  have  had  possession  of  the  lot  since  prior  to  1841 ; 
that  in  1842,  the  owner  of  the  lot  commenced  building  a 
wharf  in  front  of  the  lot,  out  into  the  Mississippi  river, 
prior  to  which  there  was  barely  room  for  a  wagon  to  pass 
in  front  of  the  lot,  between  that  and  the  river,  at  an  ordinary 
stage,  but  the  wharf  has  been  extended  so  that  now  there  is 
a  distance  of  some  sixty  yards  from  the  lot  to  the  water ; 
that  he  is  the  owner  of  all  the  ground  in  front  of  the  lot,  to 
the  middle  of  the  river,  and  has  never  parted  with  the  title 
or  use  thereof  as  a  wharf;  that  one  D.  W.  Kilboum  is  the 
owner  of  lot  four,  and  one  Andrew  Brown  the  owner  of  lot 
five,  in  the  same  block,  which  are  adjacent  lots ;  that  said 
wharf  has  been  extended  in  front  of  those  two  lots  also, 
which  part  of  the  wharf  he  holds  and  occupies  by  agreement 
with  those  owners,  of  several  years'  standing ;  that  the  wharf 
and  warehouse  have  been  used  for  the  purposes  of  such 
structures,  and  are  a  great  accommodation  to  the  boating 
and  navigation  of  the  river ;  that  the  city  has  passed  ordi* 
nances  requiring  those  navigating  the  river  by  steamboats 
to  pay  wharfage  upon  landing  at  the  wharf  of  the  dty,  in- 
cluding the  above  wharf;  that  the  city  authorities  threaten 
to  prosecute  any  who  shall  so  land,  without  paying  wharf- 
age ;  that  they  have  commenced  a  prosecution  against  one 
I^ville,  captain  of  the  steamboat  Shenandoah,  for  refusing 
to  so  pay,  upon  landing  at  complainant's  wharl^  although 
he  had  the  full  permission  of  the  petitioner ;  that  the  threats 
of  the  city  authorities  to  sue  persons  thus  landing,  without 
paying  wharfage,  have  the  effect  to  deter  many  boats  from 
landing  at  his  wharf,  and  thereby  to  greatly  diminish  his 
business  of  storage,  for  which  he  is  remediless  at  law ;  and 
that  the  city  has  been  at  no  expense  in  making  the  wharf, 
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nor  has  it  compensated  petitioner  for  his  outlay,  nor  those 
under  whom  he  claims. 

He  then  sets  forth,  that  in  December,  1851,  he  had  a 
wharf  boat  lying  in  front  of  said  lots,  and  against  said 
wharf;  that  the  city,  under  an  ordinance  for  regulating  the 
wharf,  and  prohibiting  any  person  from  keeping  a  wharf 
boat  at  any  of  the  wharves,  without  license,  commenced  suit 
against  petitioner,  he  having  obtained  no  license,  and  claim- 
ing that  said  wharf  is  his  own  property,  and,  therefore,  he 
was  not  liable  to  fine ;  that  that  suit  was  appealed  from  the 
mayor's  judgment  to  the  District  Court,  and  the  quesuon 
was  presented  to  the  court,  as  to  the  rights  of  the  parties ; 
and  that  the  court,  at  the  January  term,  1852,  found  the 
&cis  to  be :  that  the  ground  in  front  of  said  lots  belonged  to 
the  complainant,  and  those  under  whom  he  claims,  to  the 
middle  of  the  main  channel  of  said  river,  and  that  the  city  had 
no  right  to  the  same  as  a  whar^  and  rendered  judgment 
against  the  town. 

The  petitioner,  therefore,  prays  an  injunction  against  the 
town,  to  prohibit  the  collection  of  wharfage  from  boats  and 
vessels  landing  in  front  of  said  lots,  and  prohibiting  the 
prosecution  of  suits  against  persons  for  landing  vessels  at 
said  wharf,  without  paying  wharfage,  and  enjoining  the 
further  prosecution  of  the  suit  against  said  Laville,  until  the 
final  hearing  of  this  cause;  and  that  petitioner  may  be 
quieted  in  his  title  to  the  wharf,  and  the  use  thereof. 

The  answer,  so  fiir  as  is  necessary  to  state  it,  (for  much  is 
superseded  by  an  agreement  on  the  facts),  states,  that  Haight, 
of  his  own  wrong,  erected  his  warehouse ;  that  in  1849,  the 
town  commenced  building  a  wharf  upon  the  river,  according 
to  a  plan  adopted ;  that  at  that  time  the  warehouse  stood 
projecting  into  Water  street,  and  was  far  below  the  level  of 
the  intended  wharf,  and  the  town  could  not  proceed  without 
covering  the  house,  and  obstructing  access  thereto;  that 
Haight  was  a  member  of  the  city  council  at  the  time  of  the 
adoption  of  said  plan,  and  approved  of  it,  and  yet  continued 
to  make  his  private  whar^  with  intent  to  embarrass  the 
town,  and  prevent  her  from  exercising  her  rights  as  the  pub- 
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lie  necessities  demanded;  that  petitioner  has  made  the 
greater  part  of  his  expenditure  upon  his  wharf  since  the 
town  commenced  building  her  whatf ;  that  she  has  expended 
more  than  25,000  dollars  upon  the  public  wharf;  that  peti- 
tioner's wharf  is  far  below  the  level  of  the  public  wharf; 
and  that  if  petitioner's  pretensions  are  sustained,  the  city 
will  practically  be  deprived  of  the  power  to  collect  wharf- 
age to  aid  in  paying  for  their  impro^ment  The  answer 
denies  that  petitioner  is  the  owner  of  the  said  land  to  the 
middle  of  the  main  channel  of  the  river,  and  that  he  has  not 
parted  with  the  use  thereof.  On  the  contrary,  it  alleges, 
that  the  whole  of  the  land  on  which  Keokuk  is  situate,  to 
the  middle  of  the  river,  is  part  of  the  so-called  Half-Breed 
tract,  in  Lee  county ;  that  prior  to  the  partition,  under  the 
decree  in  1841,  one  Isaac  Galland  had  laid  out  the  city,  as  it 
now  is,  into  blocks,  lots,  streets,  alleys,  &c.,  and  caused  a 
map  to  be  made  and  recorded,  which  map  is  referred  to  and 
made  part  of  the  answers.  The  answer  refers  to,  and  setB 
forth,  the  substance  of  the  proceedings  in  partition,  the  de- 
cree in  which  is  made  part  of  the  case  in  evidence.  The  re- 
spondent alleges  that  no  new  division  or  plat  of  the  town 
was  made,  but  that  Galland's  map,  with  a  few  exceptions, 
was  adopted;  that  a  map  was  made  and  returned  by  the 
commissioners,  conforming  substantially  to  Galland's,  and 
that  the  property  was  distributed  among  the  parties  to  the 
decree  according  to  the  numbers,  lines,  and  subdivisions  of 
the  said  map ;  that  by  virtue  of  the  proceedings  in  partition, 
and  the  assent  given  thereto,  the  whole  of  the  land  in  front 
of  the  lots  on  Water  street  to  low  water,  and  thence,  by 
construction,  to  the  middle  of  the  main  channel,  was  dedi- 
cated to  the  public  use,  but  that  the  proprietors  retained  the 
right  of  soil,  and  the  fee  simple ;  that  one  Antoine  Le  Claire, 
in  said  partition,  drew,  by  lot,  the  said  lots  four,  five,  and 
six,  in  block  six,  and  conveyed  them,  by  that  designation 
alone,  without  any  reference  to  the  ground  in  front  thereof, 
and  by  the  same  description  the  present  proprietors,  whoever 
they  may  be,  hold  them ;  and  that  the  mere  fee  simple,  or 
light  of  soil,  belongs  to  them,  while  the  v>$e  is  in  the  public. 
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The  answer  further  alleges,  that  in  the  proceeding  and  d^ 
cree  in  partition,  the  land  in  front  of  the  lots  on  Water  street 
is  placed  upon  the  same  footing  as  the  land  forming  other 
streets  in  the  town ;  that  in  both  cases  the  right  of  soil  is  re- 
tained in  the  proprietors,  and  the  use  dedicated  to  the  pub* 
lie;  that  under  the  municipal  authority,  the  principal  streets 
hav^  been  opened,  graded,  improved,  and  long  used,  with- 
out interruption  or  objection ;  and  that  in  years  past,  the 
town  has  collected  wharfage  for  every  part  of  the  wharf,  in- 
cluding that  claimed  by  petitioners. 

The  respondent  denies  that  in  the  suit  of  the  city  against 
said  Haight,  the  court  found  that  the  right  to  the  use  of  the 
land  in  front  of  said  lots,  was  in  complainant,  and  denies 
that  the  subject  matter  of  this  suit  has  been  adjudicated,  but 
that  in  said  cause,  it  appeared  that  the  then  city  limits  ex* 
tended  to  low-water  mark  only,  and  therefore  its  jurisdiction 
extended  no  £uther,  while  petitioner's  boat  was  moored  out- 
aide  of  said  low- water  line ;  and  upon  the  whole  finding,  the 
court  held  said  Haight  not  guilty,  without  stating  upon  what 
ground ;  that  in  January,  1863,  the  Greneral  Assembly  ex- 
tended the  limits  of  the  town,  and  conferred  jurisdiction  to 
the  middle'of  the  river,  and  gave  power  to  establish  and  reg- 
ulate a  whar^  and  to  use  the  whole  of  Water  street  for  that 
purpose ;  that  in  September,  1853,  the  council  passed  an 
ordinance,  declaring  the  whole  of  Water  street,  and  of  the 
land  betweeti  that  and  the  middle  of  the  river,  to  be  a  whar^ 
and  subject  to  that  use,  and  to  the  regulation  pertaining  to 
wharves  and  wharfage ;  and  that  it  is  true  the  city  has  not 
expended  any  money  in  making  that  part  of  the  wharf,  nor 
paid  said  Haight  his  expenditures,  for  reason  that  his  own 
wrongful  acts  interfered  with  the  plans  and  works  of  the  city, 
and  he  claimed  to  own  the  same  as  his  private  property. 
The  defendant  concludes  by  claiming  that  there  is  no  equity 
in  the  bill,  nor  ground  for  injunction,  because,  first,  the 
remedy  at  law  is  adequate  and  complete ;  and,  secondly, 
diere  is  no  ground  stated  upon  which  a  court  of  equity  can 
interfere. 
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An  agreement  between  the  counsel  makes  the  foUomng 
papers  and  &cts  evidence :  The  affidavits  are  to  be  taken 
as  depositions:  the  accompanying  decree  and  proceedings 
in  the  suit  for  the  partition  of  the  Half-Breed  tract  of  land ; 
certain  maps  and  plate  connected  with  that  suit ;  the  ordi- 
nance of  the  city  of  Keokuk,  in  the  originals,  or  in  the 
printed  volume ;  that  Brown  has  title  to  lot  five,  and  Haight 
to  lot  six,  in  said  block  six,  for  the  purpose  of  this  suit ; 
that  Haight  had  permission  from  the  other  owners ;  the  ac- 
companying copy  of  the  case  of  Keokuk  v.  Haight;  the  copy 
of  the  case  of  the  same  city  v.  Laville;  that  in  the  deeds 
conveying  to  Haight,  the  said  lot  is  described  as  lot  six  in 
block  six,  in  the  city  of  Keokuk,  Lee  county,  Iowa,  and  not 
otherwise ;  and  that  the  statement  of  Guy  Wells,  and  his 
map,  may  be  used  by  either  party. 

Samud  F.  Miller^  for  the  appellant 

James  M,  Love^  for  the  appellee. 

Woodward,  J. — ^The  thought  which  first  demands  our 
attention  is,  that  this  matter  has  been  already  adjudicated. 
In  this  respect  the  position  of  things  is  as  follows :  In  De- 
cember, 1851,  the  city  of  Keokuk  sued  Haight  for  the  pen- 
alty for  keeping  a  wharf  boat  at  the  wharf  of  that  town, 
without  a  license  so  to  do.  The  defendant  pleaded  not 
guilty  of  a  violation  of  the  ordinance.  He  was  charged  with 
keeping  the  boat  at  the  wharf  or  levee  built  by  him,  out 
bom  the  natural  shore,  in  front  of  lots  four,  five  and  six, 
in  block  six,  mentioned  in  the  statement.  The  facts  which 
give  rise  to  the  question,  were  not  pleaded,  but  were  given 
in  evidence  under  the  above  plea.  The  cause  was  submit- 
ted to  the  court  on  &ct  as  well  as  law.  Under  the  statute, 
the  court  reduced  to  writing  its  finding  of  &cts,  and  the  law 
which  it  applied.  It  finds  many  facts,  and  among  them,  that 
the  land  was,  prior  to,  (a  time  not  named,)  private  property ; 
that  in  the  year,  (left  blank,  but  which  in  &ct  was  1840,) 
Isaac  Galland,  professing  to  act  for  himself  and  other  par- 
ties, &c.,  laid  out  the  town  of  Keokuk ;  that  there  is  noth- 
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ing  to  sbow  that  at  tlie  time  Galland  laid  out  the  town,  "he 
had  any  title  or  right  to  the  same,"  or  any  authority  to  act 
for  the  owners,  farther  than  is  shown  upon  the  face  of  the 
map,  (which  is  his  certificate  and  acknowledgment,  signed 
"for  himself  and  others,  proprietors ;")  that  the  plat  was  not 
•  made,  acknowledged  and  recorded  so  as  to  vest  the  streets,  al- 
leys and  public  grounds  in  the  town ;  that  by  the  notes  upon 
the  map,  it  is  declared  that  the  streets  and  alleys  shall  be 
public  highways,  with  some  exceptions;  and  that  among 
such  exceptions  is  Water  street,  which  the  court  finds  was 
not  made  a  public  highway  by  the  act  of  Galland,  nor  the 
operation  of  law;  that  in  the  proceedings  for  partition 
(which  the  court  finds),  between  the  owners  and  proprietors, 
the  town  as  laid  out  by  Galland,  was  recognized,  adopted 
and  made  a  part  of  the  decree ;  that  in  said  decree  the  town 
lots  were  bounded  by  the  middle  of  the  streets  and  alleys, 
and  those  upon  Water  street  included  all  the  land  in  front 
of  them  to  the  Mississippi  river ;  that  lots  four,  five  and  six, 
in  block  six,  lie  upon  Water  street,  and  included  all  the  land 
in  fi'ont  of  them  to  the  river ;  that  the  owners  own  the  right 
of  soil  to  the  middle  of  the  river ;  that  Haight  owned  lot 
six,  and  had  permission  from  the  owners  of  four  and  five, 
and  kept  a  wharf  boat  on  the  river  in  front  of  those  lots ;  and 
that  the  city  by  its  charter,  has  authority  to  establish  wharves 
upon  city  property  only,  and  fix  rates,  &c.,  when  so  estab- 
lished, &c.  Other  facts  are  found,  but  they  are  not  deemed 
material.  Wherefore  the  court  found  that  he  was  not  liable 
to  the  penalty  for  not  taking  out  a  license  to  keep  his  wharf 
boat,  in  accordance  with  the  ordinance,  and  therefore  ren- 
dered judgment  for  the  defendant. 

The  question  now  is,  whether  the  judgment  in  the  above 
cause  is  a  bar  to  the  present  one,  which  is  a  bill  for  an  in- 
junction to  restrain  the  city  from  suing  persons  for  landing 
boats  at  the  wharf,  without  paying  wharfage.  The  former 
suit  involved,  at  most,  only  the  question,  whether  Haight 
had  a  right  to  keep  a  wharf  boat,  as  he  was  doing.  Now, 
however  similar  the  evidence  may  be .  in  its  detail,  or  the 
facts  developed  by  the  testimony,  the  questions  are  totally 
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unlike.  The  objects  and  ends  of  the  two  suits — the  relief 
sought — are  quite  diverse.  Allowing  the  complainant  the 
utmost  benefit  of  the  former  suit,  he  could  say  no  more 
than  that  it  was  decided,  that  he  had  a  right  to  keep  a  wharf 
boat  at  that  place;  and  this  has  no  apparent  nor  necessary 
bearing  on  the  question  of  the  power  of  the  city  to  demand 
wharfage.  Neither  the  judgment,  then,  nor  the  pleadings, 
show  anything  to  our  present  purpose ;  but  to  find  anything, 
we  have  to  look  beyond  them,  to  the  finding  of  the  court. 
This  is  in  the  nature  of  a  special  verdict.  Such  a  verdict 
would  find  facts  only.  The  rest  is  the  law  held  by  the 
court.  The  court  held  that  defendant  had  the  right  of  soil, 
and  then  inferred  or  held,  that  in  law  he  had  the  right  to 
keep  the  boat,  and  therefore  rendered  judgment  for  him. 
Now,  all  this,  except  the  judgment,  is  incidental  It  comes 
up  in  the  evidence.  There  is  nothing  put  in  issue  concern- 
ing the  title ;  and  to  make  it  conclusive,  the  matter  should, 
in  some  manner,  have  been  put  in  issue.  The  right  of  soil, 
or  property,  was  not  the  matter  in  issue,  although  it  was 
made  incidental  to  it  by  the  evidence.  An  estoppel,  in 
these  cases,  arises  firom  the  point  or  matter  of  fact  having 
been  once  distincly  put  in  issue,  and  having  been  on  such 
issue  joined,  solemnly  found  against  the  party.  2  Phil.  Ev. 
(ed.  1849^0)  18 ;  4  Cow.  &  Hills  (ed.  of  1849-50)  12  et 
ieq.f  and  note  12,  et  seq. 

In  order  to  make  the  matter  a  bar,  it  must  have  been  em- 
braced in  some  of  the  pleadings,  or  in  the  issue  in  the  former 
action.  2  Phil.  Ev.  lU  sup.  18  to  19 ;  2  Pick.  20.  Thus, 
any  demand  or  claim  embraced  in  the  declaration,  or  any 
right  or  title  set  up  in  defence,  in  a  plea,  may  become  a  bar ; 
and  parol  evidence  is  sometimes  admitted  to  show  what  was 
tried  or  submitted.  But  this  is  only,  to  show  that  some  par- 
ticular item,  demand,  claim,  or  right,  which  would  be  cov- 
ered by  the  declaration  or  plea  of  notice,  was  submitted  or 
was  not,  as  under  a  general  count  for  money  demands,  or 
under  a  general  submission  to  award,  to  show  that  certain 
demands  or  subjects  were  heard  and  submitted.  But  it  is 
apprehended,  that  no  matter  can  be  pleaded  as  rea  adjudiccUa^ 
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which  was  not  covered  by,  or  embraced  in  the  pleadings  of 
the  former  suit.  Matters  which  arise  only  incidentally  in 
the  evidence,  however  much  they  may  influence  the  mind 
of  the  judge  or  jury  in  arriving  at  a  conclusion,  are  not  mat- 
ters adjudicated.  2  Phil.  Ev.  12  to  28,  chap.  1,  §  1,  div. 
8.  The  case  of  SUindish  v.  Parker^  2  Pick.  20,  is  a  case  in 
point,  in  which  Parker,  C.  J.,  says:  "The  principle 
adopted  is,  that  in  actions  of  trespass,  or  for  torts  generally, 
nothing  is  conclusively  settled,  but  the  point  or  points  put 
directly  in  issue."  The  matter  there  sought  to  be  set  up  as 
T€8  adjitdicataj  was  a  right  of  way,  and  its  position  or  relation 
in  the  suit  was  remarkably  similar  to  that  of  the  right  here 
set  up  as  a  bar.  But  there  is  a  great  difference  between  the 
two  cases,  in  one  important  respect,  viz :  that  the  matter  or 
right  was  the  same  in  the  two  suits,  whilst  in  the  case  at 
bar  they  are  different. 

This  leads  to  another  rule.  The  matter  of  the  two  actions 
must  be  the  same,  in  order  to  make  the  one  conclusive  in 
the  other,  2  Phil.  Ev.  5.  And  it  is  difficult  to  see  how 
the  matters  of  these  two  suits  can  be  considered  the  same. 
They  may  be  determinable  by  the  same  facts — ^the  same 
rights  or  title — ^but  those  facts,  or  that  right  or  title,  were 
not  pleaded  in  the  former  suit,  nor  embraced  in  its  plead- 
ings, but  arose  only  incidentally  in  evidence.  The  question 
is  a  delicate  one,  and  requires  discrimination,  but  we  think 
it  clear,  upon  the  whole,  that  the  judgment  in  the  former 
suit  is  not  conclusive  upon  the  present. 

Under  this  state  of  things,  the  case  is  open  to  an  inquiiy 
into  the  claim  of  complainant.  lie  insists,  in  his  bill,  that 
he  is  the  owner  of  all  the  ground  in  front  of  said  lot,  to  the 
middle  of  the  main  channel  of  the  river,  and  never  has 
parted  with  the  title,  nor  the  use  of  the  same,  for  the  pur- 
poses of  a  wharf,  to  the  public,  nor  to  the  city  of  Keokuk, 
nor  to  any  other  person.  The  prayer  of  the  petition  is  based 
upon  this  supposed  right  to  the  use  of  the  land  between  the 
lots  and  the  river,  the  same  argument  being  applied  to  lots 
four  and  five,  and  the  land  in  front  of  them. 

The  plat  of  the  town,  made  by  Galland,  and  the  proceed- 


SUPREME  COURT  CASES.— 1856.  209 

Hftight  T.  The  City  of  Keokuk. 

ings  in  partition  are  in  evidence.    By  the  treaty  of  August 
4th,  1824,  (7  U.  S.  Stat,  at  Large,  229,)  the  Sac  and  Fox  tribes 
of  Indians  ceded  to  the  United  States,  certain  lands,  includ- 
ing those  known  as  the  Half-Breed  tract,  with  the  following 
stipulation  as  to  that  tract :  "  It  being  understood  that  the 
small  tract  of  land  lying  between  the  river  Desmoines  and 
Mississippi,  and  the  section  of  the  above  line  between  those 
rivers,  is  intended  for  the  use  of  the  half-breeds  belonging 
to  the  Sac  and  Fox  nations,"  &c.    By  the  act  of  Congress 
of  June  80, 1884,  (4  XJ.  S.  Stat  at  Large,  740,)  the  United 
States  relinquished  and  vested  in  the  said  half-breeds  or 
those  relations  who,  at  the  passage  of  the  act,  were  entitled 
to  the  same,  all  the  right,  title  and  interest  which  might  ac- 
crue or  revert  to  the  United  States  in  those  lands,  with 
power  of  sole  devise  and  descent.    Many  persons  of  the  half- 
breed  race  conveyed  away  their  interest.   In  1840,  Isaac  Gal- 
land  laid  out  the  town  of  Keokuk,  his  certificate  being  signed 
by  his  name,  "for  himself  and  others,  proprietors."    In 
1841,  there  was  a  decree  of  partition  between  those  found 
to  own  shares,  being  one  hundred  and  one  in  number. 
Cralland's  map  declares  that  all  the  streets  and  alleys  shall 
be,  and  remain  public  highways  for  ever,  except  Water 
street,  and  certain  alleys.    The  commissioners  adopt,  in  the 
main,  the  plan  of  the  town,  as  laid  out  by  Galland,  in  re- 
spect to  its  blocks,  lots,  and  streets.    In  their  report,  they 
do  not  except  any  of  the  streets  or  alleys  from  the  effect 
of  the  dedication  as  public  ways.     GaUand's  map  made 
three  squares  public,  two  (at  least)  of  which  the  report  as* 
signs  to  individuals;    but  yet  recognizing   them    all  as 
'*  squares,"  in  these  words :  "  Arch,  Fayette  and  Chatham 
squares  are  each  three  hundred  feet  square,  or  the  size  of  an 
entire  block"    The  report  uses  thfe  following  language  in 
zespect  to  the  town  lots  generally :  "  All  the  town  lots  in- 
cluded in  the  above  share,  are  bounded  by  the  middle  of  the 
streets  and  alleys  on  which  they  are  situated,"  and  of  those 
next  the  river,  it  says :   '^  And  those  upon  Water  street,  in- 
clude also  the  land  in  fiont  oi  them  to  the  Mississippi  ri  ver.^* 
The  above  is  the  language  used  in  relation  to  share  M  80, 
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whicli  was  Haight's,  and  by  which  he  obtamed  lot  six  in 
block  six ;  and  similar  language  is  used  in  respect  to  the 
shares  by  which  lots  four  and  five  were  obtained. 

Thq  complainant  claims  some  effect  from  the  circumstance 
that  Galland's  map  does  not  make  Water  street  a  public 
street.  There  is  no  evidence  of  Galland's  authority  to  lay 
out  a  town  and  record  its  plat,  other  than  his  certificate  and 
acknowledgment  upon  the  map,  and  the  &ct,  subsequently 
appearing,  that  he  had  an  interest  in  the  tract  of  land.  So 
fax  as  it  was  adopted  in  the  report  and  decree,  it  becomes  of 
force ;  but  where  the  report  and  decree  depart  from  it,  it  is 
not  of  force.  The  latter  place  Water  street  upon  the  same 
ground,  as  to  publicity,  with  all  the  other  streets.  There  is 
nothing  said  as  to  their  being  public  or  highways,  but  they 
are  laid  out  and  named,  and  called  streets,  and  are  in  a 
town.  They  stand  upon  the  usual  ground  of  streets  in  a 
town,  whose  plat  or  map  is  recorded ;  and  in  that  manner, 
and  so  far  as  that  effects  it,  are  dedicated  to  the  public  use. 
In  other  words,  they  are  dedicated  as  highways,  and  are, 
therefore,  public. 

But  assuming,  for  the  moment,  Galland's  authority  to 
make  the  town,  it  may  very  well  be  doubted,  whether 
his  exception  of  Water  street  from  such  dedication,  was  not 
invalid  for  repugnancy.  A  reservation  or  exception  repug- 
nant to  the  grant,  is  void.  This  case  is  just  as  if  the  whole 
matter  were  written  out  in  words.  The  law  gives  a  certain 
meaning  to  a  plat  or  map  of  the  town,  acknowledged  and 
recorded,  without  many  explanatory  words.  It  is  called  or 
named  the  map  or  plan  of  such  a  town ;  it  is  divided  into 
blocks  or  squares,  and  lots,  and  these  are  numbered ;  between 
the  squares  are  spaces,  as  for  ways ;  and  suppose  them  not 
named,  and  not  called  streets,  the  proprietor  sells  lots  to 
various  persons.  Now,  it  may  well  admit  of  a  reasonable 
doubt,  wheth(ir  he  would  be  permitted  to  say,  that  these 
spaces  were  not  streets  and  highways ;  and  whether  the  law 
does  not  give  to  his  acts  such  a  signification.  But  when  he 
calls  them  streets,  and  names  them  as  such,  it  would  seem 
that  all  doubt  is  ^e^xoved.    A  town,  with  blocks  behind 
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each  other,  to  the  number  of  ten  or  twenty  in  depth,  with- 
out streets,  would  be  an  anomaly.  When  he  says  Water 
street  is  a  street,  but  it  is  not  public — ^it  is  a  highway,  but 
it  is  not  public — ^this  would  seem  to  be  iucongruous  and 
repugnant  But  the  report,  and  the  decree  adopting  it,  do 
not  adopt  this  absurdity.  This  street  stands,  as  the  others 
do,  as  regards  its  publicity. 

But  what  is  the  effect  of  the  language  in  jthe  report  and 
decree,  t^at  the  lots  are  bounded  by  the  middle  of  the  streets 
and  alleys  on  which  they  are  situated  ?  It  is  to  give  the  lot 
owner  the  same  right  in  the  soil,  as  the  owner  of  land  has  in 
his  land  over  which  a  highway  runs.  He  owns  the  soil — 
the  land — ^the  fee  simple — ^but  subject,  always,  to  the  public 
right  to  the  use,  control,  and  management  of  the  highway. 
If  the  town  should  be  vacated,  he  would  own  the  land,  and 
with  it  the  use,  up  to  the  middle  of  what  had  been  the 
street:  It  is  so  of  Water  street  in  Keokuk.  By  this  decree 
or  partition  among  the  proprietors,  those  fronting  the  river, 
in  like  manner,  own  the  land — ^the  fee — ^to  the  river.  But 
it  is  subject  to  the  public  rights  and  wants.  The  lot  owner 
has  very  little  of  present  interest  in  it.  He  does  not  own 
the  present  use.  If  the  town  should  be  vacated,  he  would 
then  own,  and  be  able  to  occupy,  to  the  river.  But  as  long 
as  there  is  a  town,  it  is  public,  and  the  use,  control,  and 
management  of  it,  is  in  the  public  somewhere,  and  by  the 
eharter,  this  control  is  placed  in  the  municipal  government. 

It  is  taken  for  granted  that  no  one  supposes  that,  under 
the  language  above  quoted,  a  lot  proper  extends  to  the 
middle  of  the  street,  for  the  lots  are  described,  in  both  Gal- 
land's  map  and  the  report,  as  having  certain  dimensions,  say 
fifty  feet  in  width,  and  one  hundred  and  forty  in  depth  or 
length  generally ;  and,  again,  this  construction  would  leave 
it  a  town,  without  streets !  The  same  reasoning  applies  to 
Water  street.  No  other  reasoning  than  the  foregoing  will 
answer ;  for  it  is  impossible  to  suppose  that  the  proprietors, 
in  laying  off  a  commercial  town  upon  a  great  navigable 
river,  intended  to  cut  off  from  free  access  to  that  river,  all 
but  those  who  owned  the  front  lots,  and  thus  take  away  that 
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which  constitutes  the  greatest  value  of  them  all.  What 
makes  the  land  of  this  town  of  more  value  than  a  commoiEL 
fiurm?  It  is  its  adaptation  to  commerce  and  trade,  through 
its  accessibility  to  a  large  navigable  stream,  and  thence  its 
communication  with  the  rest  of  the  world. 

Again :  the  petitioner  argues  that  Water  street  is  limited 
to  the  width  marked  on  the  dotted  lines,  and  that  he  has 
right  to  the  space  outside  of  that.  Not  so ;  this  street  is 
thus  described  in  the  report:  ^' Water  street  extends  the 
whole  front  or  river  side  of  the  town,  or  from  the  intersec- 
tion of  Orleans  street,  (on  the  upper  side),  with  the  Missis* 
sippi  river,  down  the  right  bank  of  said  river,  with  the 
meanders  thereof^  to  the  intersection  of  Cedar  street,  (on  the 
towil  side,)  with  the  Mississippi  river."  The  lines  were 
probably  intended  for  convenience,  as  indications  of  dis* 
tances  then  e2dsting,  but  at  any  rate,  must,  according  to  the 
well-established  rule,  yield  to  great  natural  objects  designated 
as  marks  and  bounds.  But,  as  a  consideration  of  more 
weight,  the  report  and  decree  do  not  adopt  these  lines  and 
distances,  although  the  map  attached  thereto  shows  them. 
The  description  of  this  street,  in  the  report,  is  as  given 
above,  and  in  &ir  interpretation,  leaves  it  as  undefined  in 
width,  extending  to  the  river,  and  forming  the  river  front 
of  the  town. 

We  must  give  a  little  attention  to  this  part  of  the  cause. 
In  the  case  of  McManus  v.  Carmichajdj  8  Iowa,  1,  after  a 
^  very  full  argument  and  hearing,  and  a  careful  examination 
^  /  of  the  subject,  as  it  ha^been  adjudicated  upon  heretoforCi 
/  it  was  determined  that  the  proprietor  of  land  upon  the  bank 
'  of|  and  adjacent  to,  the  Mississippi  river,  does  not  own  to  the 
middle  of  the  main  channel  of  the  river,  nor  to  low  water 
but  to  high  water  only — ^that  is,  he  owns  to  the  edge  of  the 
bank — and  that  the  whole  bed  of  the  river  is  in  the  pubUa- 
If  we  divide  a  river  into  its  parts,  it  consists  of  banks,  bed, 
and  water,  and  the  bed  includes  the  shores ;  £br,  to  consti- 
tute a  part  of  the  bed,  it  is  not  necessary  that  it  should  be 
always  covered  by  water,  yet  in  order  to  obtain  intelligible 
terms  for  different  parts,  it  is  often  divided  into  banka^ 
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shores,  bed,  and  water,  still  the  shore  is  a  part  of  the  bed, 
or  bottom  of  the  river.  It  is  probable  that  confusion  and 
misunderstanding  of  cases  has  arisen  from  the  use  of  this 
term  **  bed  '^  of  a  river,  in  different  senses,  sometimes  in  its 
broad  and  true  sense,  and  sometimes  in  a  limited  one,  meas- 
taring  only  that  part  which  is  always  covered  by  water. 

According  to  the  case  of  McManusv.  Oar/niduiel,  then, 
Haight  owns  the  soil  to  high  water  only.  But  here  is  inter- 
posed the  argument,  that  this  land  is  not  held  under  the 
United  States  by  the  usual  manner  of  grants,  that  is,  by 
patent,  after  a  survey,  and  described  by  section,  town  and 
range.  This  is  true ;  but  yet  it  will  not  affect  the  extent  of 
the  complainant's  right.  The  grant  to  the  half-breeds,  was 
to  them  as  persons,  and  not  as  a  political  body.*  The  politi- 
cal jurisdiction  remained  in  the  United  States.  Had  the 
grant  been  to  theiR  as  a  political  society,  it  would  have  been 
a  question  of  boundary  between  nations  or  states,  and  then 
the  line  would  have  been  the  medium  filum  aqucBj  as  it  is 
now  between  Iowa  and  Illinois.  But  such  a  grant  could 
not  be,  without  creating  an  imperiam  imperio.  This  was 
not  designed,  and  was  not  done.  The  grant  was  to  them  as 
individuals — as  tenants  in  common — and  is  to  be  construed 
as  ajiy  other  grant  or  sale  to  individuals.  It  has  since  been 
surveyed  and  divided  into  sections  in  the  same  manner  as 
die  other  public  lands,  although  the  country  was  not  then 
surveyed,  yet  the  grant  extends  no  further  on  the  river 
shore  or  bank,  than  if  surveyed.  It  has  been  held,  that  the 
government  cannot  convey  the  land  between  high  and  low 
water  on  the  public  or  navigable  rivers ;  {Mayor,  Ac.  of 
Mobile  V.  JEslava,  9  Porter,  578 ;  Same  case  on  error,  16  Pet 
232 ;)  and  that  this  space  and  these  waters  belong  to  the 
state.  Mayor  Ac,  v.  JSslava,  9  Porter,  578 ;  16  Pet.  235,  lU 
supra;  PoUarcPs  Lessee  v.  Filer,  2  How.  572 ;  Same  v.  Hagan, 
8  How.  213.  Although  no  state  may  exist  at  the  time  of 
such  a  grant,  as  in  this  case,  yet  grants  and  sales  made  un- 
der such  circumstances,  are  to  be  construed  as  having  a 
view  to  the  future  sovereignty  which  may  or  will  arise,  and 
so  as  not  to  impair  its  rights  when  arisen.    It  is  our  opinion, 
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therefore,  that  the  complainant's  right  of  soil  is  to  be  lim- 
ited to  the  line  established  in  the  case  of  McManus  v.  Oar- 
michad. 

One  further  thought,  presented  by  the  petitioner,  should 
be  noticed.  It  is,  that  if  this  ground  is  dedicated  to  the 
public,  it  is  as  a  street  only ;  and  that  if  his  rights  are  sub* 
ject  to  the  public  uses,  they  are  so  subject  to  the  use  of  it 
only  as  a  street  or  highway,  and  not  as  a  whar^  and  that  it 
is  named  and  called  a  street  and  not  a  wharf  He  claims 
that  the  object  of  a  street  is  for  passage,  for  traveling  over, 
and  not  to  land  or  deposit  goods  upon.  This  is  taking  a 
very  narrow  and  close  view.  The  streets  of  a  town  are 
fairly  subject  to  many  purposes  to  which  a  highway  in  the 
country  woilld  not  be.  More  regard  should  be  paid  to  the 
object  and  purpose  than  to  the  name.  The  ways  of  a  town 
would  be  of  comparatively  little  use  if  the  citizens  and 
traders  could  not  deposit  their  goods  in  them  temporarily, 
in  their  transit  to  the  store-house,  and  so  of  other  things,  and 
so  it  is  of  the  wharf.  I£  goods  cannot  be  deposited  upon  it 
in  preparation  for  shipping  them,  or  uuladen  upon  it  fix)m 
boats  and  vessels,  why  is  a  town  located  near  the  river  upon 
land  which,  in  other  respects,  is  inconvenient,  and  is  expen- 
sive to  grade,  to  bring  into  form  and  order,  and  to  keep  in 
repair,  instead  of  upon  an  even  prairie,  requiring  no  such 
trouble  and  outlay  ?  But  this  is  too  plain  to  require  words. 
Let  this  be  called  by  what  name  it  may,  its  object  is  mani- 
fest It  is  not  intended  by  this  to  imply  that  the  name 
given  in  such  cases  has  nothing  to  do  with  the  designation 
of  the  purpose  of  the  dedication,  but  only  that  it  is  not  to 
be  construed  too  rigidly,  and  that  the  manifest  purpose  is 
to  be  taken  into  view.  Had  this  been  named  a  wharf  or 
levee,  the  party  would  have  had  the  same  force  of  argument 
in  objecting  to  its  use  for  traveling  over  it.  The  name 
street  is  sufficiently  accurate,  and  sufficiently  opens  it  to  all 
the  public  uses  manifestly  intended. 

It  should  be  observed  also,  in  relation  to  this  town,  that 
the  whole  proceeding  is  to  be  regarded  as  an  act  of  the  joint 
proprietors,  laying  out  a  town  for  their  mutual  and  conmion 
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benefit ;  and  hence  it  should  be  difficult  to  adopt  any  con- 
struction detrimental  to  the  interests  of  a  large  portion  of 
the  town.  Such  acts  should  not  be  construed  with  dose  and 
technical  rigidity,  although  it  is  true  that  we  must  not  de- 
part from  the  settled  rules  of  law.  The  intent  affords  the 
guiding  principle.  "We  cannot  entertain  any  doubt  that  the 
use  of  this  street,  in  its  full  width,  is  in  the  public,  and  the 
management  of  it  in  the  municipal  authorities.  The  claim 
W  the  town  is  not  one  of  property,  but  fas  trustees  for  the 
stOl  greater  public),  one  of  government  and  regulation,  un- 
der authority  delegated  from  the  supreme  civil  power  of  the 
state,  and  which  is  clearly  given  in  the  charter  of  the  City. 
For  cases  supporting  the  foregoing  views,  and  upon  the  sub- 
ject of  town  plats,  dedications  to  public  uses,  wharfage,  &;c., 
see  BowavLS  Executors  v.  Portland^  8  B.  Monroe,  232 ;  Bar- 
clay V.  HoweWs  Lessee^  6  Pet.  498;  Louisville  v.  Bank  of 
U,  S,y  3  B.  Monroe,  144;  Augusta  v.  Perkins^  lb.  437; 
Bowlinggreen  v.  Hobson,  lb.  478  ;  Oiltner  v.  Carrolton^  7  lb. 
680;  Kennedy's  Heirs  v.  OovingUm^  8  Dana,  61.  That  a 
location  on  a  river  is  sufficient  evidence  that  the  town  ex- 
tends to  the  water :  see  2  J.  J.  Marsh.  224 ;  and  ut  supra^ 
8  B.  Monroe,  144 ;  7  B.  Monroe,  680. 

The  petition  for  re-hearing  is  overruled. 


Butch  v.  Lash. 

Where  the  oomplamant  filed  his  bill  in  Chancery,  praying  for  an  injanction  to 
enjoin  the  respondent  from  proceeding  in  an  action  at  law  to  recover  the 
poflseesion  of  a  certain  town  lot,  claiming  title  to  said  lot  throogh  one  L. ; 
and  where  the  bill  alleged,  that  the  complainant  was  in  possession  of  the 
lot  at  the  time  of  the  commencement  of  the  action  at  law,  and  had  been 
long  before  the  pohshase  of  the  lot  by  the  respondent;  that  in  1845,  the  lot 
was  sold  to  L.  by  the  ooanty  of  Keokuk,  who  paid  a  portion  of  the  purchase 
money,  and  obtained  a  bond  for  a  deed ;  that  he  Subsequently  paid  the  en- 
tire consideration,  and  obtained  a  deed;  that  said  deed  was  never  recorded, 
and  is  now  lost;  and  that  L.  had  gone  to  parts  unknown,  the  allegations 
of  which  petition,  were  sustained  by  proof;  and  where,  on  the  final  hearing 
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of  the  cause,  the  respondent  waa  perpetaally  ei^oined  from  fiirther  prose* 
outing  his  action  for  the  possession  of  the  lot ; 
J5^  1.  That  the  complainant  had  no  such  complete  defence  at  law,  against 
the  action  for  the  possession  oi  the  lot^  as  that  a  court  of  equity  could  not 
take  cognizanoe  of  the  oomplainanVs  bUL 

2.  That  the  eyidence  was  sniBcient  to  sustain  the  decree. 

3.  That  the  possession  of  the  complainant  was  sufBcient  to  put  the  respondent 
upon  inquity,  before  purchasing. 

Appeal  from  ihe  Keokuk  District  (hurt 

Lash  brought  his  action  against  Butch,  to  recover  a  cer* 
tain  town  lot  in  Sigoumey,  in  Keokuk  county.  By  his  pe- 
tition  he  shows  that  he  claims  title  under  a  deed  from  the 
county  judge  of  said  county,  of  date  March  24th,  1865. 
After  that  suit  was  commenced,  Butch  filed  his  bUl  in  Chan* 
eery,  praying  that  said  proceedings  at  law  might  be  enjoined, 
for  reasons  therein  stated.  The  injunction  was  granted-^ 
the  bill  answered,  and  testimony  taken — and  on  a  final 
hearing,  Lash  was  perpetually  enjoined  firom  further  prose* 
cuting  his  s^id  action.  Lash  appeals,  and  clainojs — ^first,  that 
the  defendant's  remedy  was  complete  at  law ;  and  second, 
that  under  the  proof  he  was  not  entitled  to  the  relief  claimed. 
The  &cts  of  the  case  are  sufficiently  stated  in  the  opinion  of 
the  court. 

Wm.  Loughridge,  for  the  appellant. 
Knapp  &  Caldwell,  for  the  appellee. 

Wright,  C.  J. — To  determine  the  first  question,  it  be- 
comes necessary  to  refer  briefly  to  Ijie  case  made  by  the 
pleadings  and  proof.  Both  parties  claim  title  from  Keokuk 
county.  The  complainant  was  in  possession  at  the  time  of 
the  commencement  of  the  action,  and  had  been  for  some 
time  prior  to  respondent's  purchase.  By  the  bill,  Butch 
claims,  that  in  1845  this  lot  was  sold  by  the  county  to  one 
Linder,  who  paid  a  portion  of  the  purchase  money,. and  ob- 
tained a  bond  for  H  deed ;  that  Linder  subsequently  paid 
the  entire  consideration,  and  obtained  a  deed ;  that  said  deed 
was  never  recorded,  and  now  is  lost ;  and  that  Linder  has 
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gone  to  parts  imknown.  He  also  claims,  and  shows  by  his 
exhibits,  that  Linder  sold  to  one  Moody,  he  to  Schilling,  he 
to  Mcintosh,  who  conveyed  to  complainant,  by  deed  of 
Apiil  8, 1854.  AH  of  these  deeds,  except  the  one  to  Linder, 
were  on  record  at  the  time  Lash  obtained  title.  Upon  the 
supposition,  then,  that  there  was  a  deed  made  to  Linder,  as 
claimed  by  complainant,  which  has  been  lost,  and  never  re- 
corded, the  question  is,  whether  his  defence  to  respondent's 
action  was  so  complete  in  law,  as  that  a  court  of  equity 
could  not  take  cognizance  of  this  bill.  And  this  question 
must  be  answered  in  the  negative.  Li  the  first  place,  we 
remark,  that  the  chancellor  takes  jurisdiction  in  such  cases, 
where  the  party  complaining  either  has  no  remedy  at  law, 
or  where  his  remedy  is  imperfect  and  inadequate;  and 
therefore,  if  under  the  circumstances  disclosed,  the  com- 
plainant could  not  perfectly  and  adequately  be  heard  in  his 
defence  on  the  law  side  of  the  court,  he  had  a  right  to  resort 
to  equity  to  prevent  the  commission  of  a  wrong  by  the  re- 
spondent's suit^  and  to  insure  the  administration  of  that  jus- 
tice to  which  he  was  entitled.  The  respondent's  action  was 
brought  to  test  the  legal  title  to  this  property,  and  in  the 
legal  forum,  he  was  entitled  to  succeed,  if  his  title,  in  this  re- 
spect^ was  superior  to  that  of  complainant.  Owing  to  the 
loss,  And  &ilure  to  record  the  deed  to  Linder,  complainant 
was  unable  to  show  a  complete  chain  by  the  title  papers  or 
record.  And,  under  such  circumstances,  we  think  he  was 
ftdly  justified  in  asking  equitable  aid  to  ascertain  the  ex- 
istence of  such  deed.  We  cannot  say  that  his  defence  would 
have  been  adequate  and  complete  at  law« 

But  a  further  and  conclusive  consideration  in  favor  of  the 
bill,  is,  that  complainant  asked  equitable  interposition  on 
the  ground  of  accident,  and  to  remove  a  cloud  upon  his  title. 
To  relieve  against  an  injury  resulting  firom  accident,  is  a  very 
ancient  branch  of  equitable  jurisdiction ;  and  by  this  term, 
in  the  language  of  Mr.  Story,  "  is  intended,  not  merely  in- 
evitable casualty,  or  the  act  of  Providence,  or  what  is  techni- 
cally called  vis  major ^  or  inevitable  force,  but  such  unforeseen 
events,  misfortunes,  losses,  acts,  or  omissions,  as  are  not  the 
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result  of  any  negligence  or  misconduct  in  the  party."  1  Eq. 
Juris.  §  78.  And  again:  it  is  said/ that  the  usual  in- 
stance of  such  relief,  is  where  a  bond  or  other  security  has 
been  lost,  burned,  or  accidentally  canceled.  1  Eden  on 
Inj.  16.  And  see  Preston  v.  Daniels,  2  'G.  Greene,  586,  and 
the  authorities  there  cited.  The  loss  of  the  deed  is  expressly 
shown  by  the  complainant's  sworn  bill ;  there  is  no  pretence 
that  it  occurred  from  any  negligence  or  misconduct  on  his 
part ;  the  respondent  had  procured  a  conveyance  irom  the 
county,  which  was  a  cloud  upon  complainant's  title ;  and  to 
avoid  the  effect  of  this  loss,  and  remove  this  cloud,  he  might 
reasonably  and  properly  ask  relief  at  the  hands  of  the 
chancellor. 

That  the  decree  below  was  justified  from  the  proof,  we 
entertain  no  doubt  Appellant's  counsel  claims,  that  he  was 
a  purchaser  without  notice  of  any  prior  adverse  title.  This 
is  fully  negatived  by  the  testimony,  however.  When  he 
purchased,  the  bond  given  to  Linder,  as  well  as  the  certificate 
of  the  county  agent,  were  marked  canceled,  and  on  file  in 
the  ofiice  of  the  county  judge,  and  he  was  advised  by  that 
officer,  when  negotiating,  that  the  lot  had  been  contracted 
to  Linder.  From  entries  or  memorandum  appearing  on 
these  papers,  and  on  the  records  of  the  commissioners  of  the 
county,  it  further  appeared,  that  Linder  had  complied  with 
his  contract,  and  that  a  deed  was  made  to  him  in  July, 
1846.  From  the  proper  records,  it  is  also  shown,  that  the 
property  had  passed  by  regular  conveyances  from  Linder  to 
complainant.  In  addition  to  all  these  circumstances,  com- 
plainant was  in  possession,  which  was  sufficient  at  least  to 
put  Lash  upon  inquiry  before  purchasing.  This  inquiry  he 
appears  to  have  made,  and  in  doing  so,  is  shown  to  have 
acquired  such  knowledge  of  the  title,  as  to  entirely  preclude 
the  belief  that  he  was  an  innocent  purchaser,  without 
notice. 

Decree  affirmed. 
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Cool  v.  Stoite. 

Where  in  an  action  for  work  and  labor  performed,  the  defendant  answered, 
admitting  the  number  of  days  claimed,  but  denying  that  the  work  done  was 

.  worth  the  snm  of  two  dollars  per  day,  and  alleged  that  in  March,  1856,  the 
parties  disagreeing  as  to  the  price,  had  a  settlement,  at  which  it  was  agreed 
that  the  defendant  should  pay  the  plaintiff  $1.37  1-2  per  day,  and  that  he 

•  should  pay  one-half  of  the  sum  so  found  due,  within  two  weeks  from  that 
time,  and  the  other  half  in  May  then  next  following ;  and  where  the  answer 
farther  alleged,  that  the  defendant  paid  to  the  plaintiff  twenty  doUaxSi 
within  one  week,  which  the  plaintiff  recelyed,  and  that  in  twelve  days  firom 
the  settlement,  he  tendered  to  the  plaintifl^  twenty-six  dollars,  the  balance 
of  the  half  then  due,  which  balance  he  pays  into  court ;  and  where  the 
plaintiff  replied,  denying  the  settlement  and  agreement,  and  the  payment 
and  the  tender  of  the  money,  and  also  pleaded  that  the  agreement  was 
without  consideration,  to  which  the  defendant  rejoined,  that  there  was  a 
good  and  valuable  consideration  for  the  agreement ;  and  where  the  court 
instructed  the  Jury,  that  i£,  before  the  plaintiff  commenced  his  action  for 
compensation,  the  parties  met  and  agreed  upon  the  amount  due,  and  fixed 
the  time  when  payment  should  be  made,  such  an  agreement  is  to  be  con- 
sidered an  account  stated,  and  is  valid  in  law ;  ffeldf  1.  That  the  answer 
of  the  defendant  was  not  a  plea  of  accord  and  satisfaction,  but  a  plea  of  an 
account  stated  as  the  amount  to  be  paid,  and  then  an  agreement  as  to  the 
time  of  payment  2.  That  the  agreement  was  not  conditional  in  its 
character. 

The  principle  that  an  agreement,  without  consideration,  to  accept  a  less  sum 
than  is  due  in  discharge  of  the  debt,  cannot  be  pleaded  as  a  bar  to  an  action 
for  the  whole  debt,  does  not  apply  to  oases  where  the  sum  due  is  unli- 
quidated. 

Appeal  from  the  Jones  District  Court 

The  plaintiff  sued  for  the  price  of  sixty-six  and  a  half 
days'  work  as  a  carpenter,  at  two  dollars  per  day. 

The  defendant,  by  his  answer,  admits  the  work  and  the 
number  of  days,  but  denies  that  the  work  was  worth  two 
dollars  a  day.  The  work  was  performed  in  the  autumn  of 
1855,  and  the  defendant  alleges,  that  in  March,  1856,  the 
parties,  disagreeing  as  to  the  price,  had  a  settlement,  at  which 
it  was  agreed. that  defendant  should  pay  plaintiff  one  dollar 
and  thirty -seven  and  a  half  cents  per  day,  and  that  he  should 
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pay  one-half  the  sum  so  found  due  within  two  weeks  from 
that  time,  and  the  other  half  in  May  then  next,  which  would 
be  May,  1866.  He  then  alleges,  that  he,  the  defendant,  paid 
the  plaintiff  twenty  dollars  within  one  week,  which  plaintiff 
received ;  and  that  in  twelve  days  from  the  settlement,  he 
tendered  to  the  plaintiff  twenty-six  dollars,  the  balance  of 
the  half  then  due,  (with  interest  perhaps,)  and  this  balance 
he  pays  into  court.  The  plaintiff,  by  replication  denies  the 
settlement  and  agreement  alleged  by  defendant,  and  denies 
the  payment  of  twenty  dollars  and  the  tender  of  the  twenty- 
six.  He  also  pleads  that  there  was  no  consideration  for  the 
making  of  said  promise  alleged  by  defendant;  and  that  the 
debt  was  due  at  the  time  of  the  pretended  settlement  The 
defendant  rejoins  that  there  was  a  good  and  valuable  con- 
sideration for  the  agreement. 

A  few  other  fisicts  appear  in  the  case,  but  the  above  are  all 
that  are  material,  and  are  those  which  give  rise  to  the  ques- 
tions. The  comi;  instructed  the  jury  (the  abstract  proposi- 
tion is  applied  to  this  case,)  that  if  before  the  plaintiff  com- 
menced his  action  for  compensation,  the  parties  met  and 
agreed  upon  the  amount  due,  and  fixed  the  time  when  pay- 
ment should  be  made,  such  an  agreement  is  to  be  considered 
as  an  account  stated,  and  is  valid  in  law. 

Judgment  having  been  rendered  for  the  defendant,  for 
oosiB,  the  plaintiff  appeals. 

TT.  J.  Henry,  for  the  appellant. 

W.  T.  Barker,  for  the  appellee. 

"Woodward,  J. — ^The  leading  error  of  the  plaintiff,  and 
that  which  disposes  of  the  greater  part  of  his  objections,  is 
that  he  seems  to  view  the  answer  as  pleading  an  accord  and 
satis&ction,  and  he  argues  against  the  sufficiency  of  the 
&ct8  proved  to  establish  this  plea  in  law.  It  is  not  a  plea 
of  accord  and  satisfaction,  but  only  an  account  stated  as  to 
the  amount  to  be  paid,  and  then  an  agreement  as  to  the  time 
of  payment.    In  connection  with  this,  the  plaintiff  falls  into 
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another  error  in  arguing  that  an  agreement  without  consid- 
eration to  accept  a  less  sum,  cannot  be  pleaded  to  a  claim  for 
a  greater  sum  due.  Admitting  this  as  law,  it  applies  only  to  a 
case  where  the  greater  sum  which  is  to  be  compounded,  is  a 
definite,  fixed,  certain  sum.  It  does  not  apply  to  a  case  like 
the  present,  where  the  sum  was  yet  unsettled,  unliquidated, 
not  agreed.  The  defendant  says  that  they  differed  as  to  the 
amount,  and  at  the  settlement  agreed  upon  it,  and  this  is 
proved,  as  we  infer  from  the  case.  It  is  apparent  in  the 
pleadings  and  bills  of  exceptions. 

One  of  the  bills  of  exception  states  that  the  plaintiff 
proved,  (that  is,  offered  evidence  tending  to  prove,)  that  his 
work  was  worth  one  dollar  and  a  half  a  day,  and  the  plain- 
tiff then  assujnes  this  to  be  such  a  '^  stun  due,"  as  cannot  be 
compromised  for  a  less  sum  except  under  some  good  and 
valuable  consideration,  and  that  the  less  sum  must  be  paid, 
in  order  to  constitute  a  bar  to  the  original  claim.  In  this 
the  plaintiff  is  in  error.  His  assumption  is  not  correct. 
The  facts  show  a  settlement  of  an  agreement  upon  a  disputed 
matter,  ai\d  nothing  more.  Another  ground  which  plaintiff 
takes,  is  this :  he  claims  that  the  defendant  did  not  pay  the 
first  half  of  the  money  found  due  him,  at  the  time  agreed, 
and  thence  argues  that  the  whole  agreement  is  broken,  and 
that  he  can  set  it  aside  and  stand  upon  his  original  claim* 
There  is  nothing  in  the  transaction,  as  shown,  and  there  is 
not  a  word  in  the  proof  as  given,  to  show  that  the  settle- 
ment was  thtis  conditional.  It  is  not  so  in  its  nature,  and 
we  cannot  give  it  this  construction.  As  these  considerations 
go  to  the  foundation  of  the  instructions,  to  the  refusal  or 
giving  of  which  the  plaintiff  excepts,  it  is  deemed  unneces- 
sary to  enter  into  them  in  detail.  Three  special  issues  were 
submitted  to  the  jury,  who  were  instructed  to  find  specially 
on  each.  They  were,  (stated  briefly):  1st.  Did  the  parties 
have  a  settlement  of  the  matters  in  dispute  before  suit  ?  To 
which  the  jury  returned  that  they  did.  2d.  Did  the  plaintiff 
agree  to  pay  one  dollar  and  thirty-seven  and  a  half  cents  per 
day,  one  half  in  two  weeks  and  the  balance  in  May  ?  Ver- 
dict, that  he  did.    8d.  Did  the  plaintiff  pay  or  tender  the 
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one-half  within  the  two  weeks,  if  not,  did  he  before  suit  ? 
Yerdict,  he  did  not  pay  nor  tender  within  the  two  weeks, 
but  did  tender  before  suit.  The  defendant,  then,  did  not 
pay  when  the  money  was  due,  but  saved  himself  by  his  ten- 
der before  suit. 

Whether  the  court  should,  strictly  speaking,  have  ren- 
dered  judgment  for  the  plainti^  is  regarded  as  an  imma- 
terial  question,  since  if  judgment  were  so  rendered,  it  must 
be  at  the  cost  of  the  plaintiff.  The  money  was  paid  into 
court,  and  the  plaintiff  was  at  liberty  to  take  it.  If  the 
money  had  not  been  thus  paid  in,  the  plaintiff  would  have 
been  entitled  to  judgment  (at  his  cost)  so  that  he  might 
have  execution.  On  the  whole,  we  think  there  is  no 
error  in  the  record,  and  the  judgment  of  the  District  Court 
is  affirmed. 


Holland  et  ux,  v.  IIensley  et  al 

A  voluntary  agreement,  without  any  valuable  coDBideration,  cannot  be  enforced 
against  the  heirs  of  the  party  making  the  agreement. 

If  a  contract,  by  which  a  trust  is  created,  is  complete  and  executed,  it  will  not 
be  disturbed  for  want  of  a  consideration ;  but  courts  of  equity  will  not  cany 
into  effect  a  mere  voluntary  agreement,  contract,  or  covenant,  to  transfer 
property. 

The  want  of  a  consideration,  is  universally  a  good  defence  to  a  bill  for  rectify- 
ing a  voluntary  conveyance^  or  enforcing  a  voluntary  agreement. 

The  meritorious  consideration  of  providing  for  a  child,  has  always  been  held 
Bufficient  to  authorize  the  enforcement  of  an  executory  contract  against  the 
party  contracting ;  but  where  the  contest  is  between  one  child  and  other 
children  of  the  same  ancestor,  the  meritorious  consideration  operates  on  both 
sides,  and  being  equally  balanced,  equity  will  not  interfere,  or  lend  its  aid. 

A  party  claiming  a  conveyance  of  real  estate,  who  does  not  allege,  and  cannot 
prove,  that  the  land  was  purchased  with  his  money,  cannot  be  permitted  to 
show,  by  parol  evidence,  that  the  purchase  was  made  for  his  benefit,  or  on 
his  account. 

The  title  to  a  land  warrant  will  not  pass  by  delivery,  without  assigfnment 

No  evidence  of  any  contract  for  the  creation  or  transfer  of  any  interest  in  real 
estate,  is  competent,  unless  it  be  in  writing,  and  signed  by  the  party  sought 
to  be  charged,  or  his  agent 
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Appeal  from  the  Polk  District  OourU 

The  complainants  ask,  that  the  defendants  be  decreed  to 
conyey  to  them  all  their  right,  title,  and  interest,  in  certain 
lands  in  Polk  county,  Iowa,  and  aver,  that  Isaac  Ash,  the 
father  of  the  complainant  Eveline,  and  of  the  defendants, 
purchased  two  land  warrants  for  the  said  Eveline,  at  the 
price  of  $220,  which  were  intended  by  him,  and  were  re- 
ceived by  her,  as  an  advancement ;  that  the  parties  were  at 
the  time,  to  wit :  the  spring  of  1849,  living  in  the  state  of 
Indiana,  and  in  consequence  of  receiving  said  land  warrants, 
they  removed  to  the  state  of  Iowa,  where,  in  the  same  year, 
they  located  the  land,  according  to  agreement,  in  the  name 
of  said  Isaac  Ash.  They  aver,  that  they  were  at  an  expense 
of  $100  in  locating  the  land  warrants ;  that  the  said  Isaac 
Ash  died  without  having  conveyed  the  land  purchased  with 
said  warrants  to  said  Eveline ;  that  his  widow,  since  his 
death,  has  conveyed  her  interest  to  complainants ;  and  that 
the  defendants,  the  heirs  of  said  Ash,  refiise  to  convey.  The 
complainants  ask  a  decree  against  them,  and  for  general 
relief. 

The  defendants  answer,  and  deny  the  purchase  of  the  land 
warrants  for  the  said  Eveline,  or  that  they  were  intended  as 
an  advancement  to  her.  They  deny  that  the  complainants* 
were  induced  to  rempve  to  Iowa  by  receiving  the  land  war- 
rantSy  and  that  they  were  located  by  them  at  the  expense  of 
$100,  as  charged.  They  aver,  that  complainants  had  pre- 
viously bought  land  in  Iowa,  and  had  intended  to  remove 
to  the  state ;  that  they  had  received  already  large  advance- 
ments from  the  said  Isaac  Ash,  the  father,  and  that  com- 
plainant Granville  Holland  was  largely  indebted  to  his 
estate,  for  money  paid  as  sui-ety  for  said  Holland.  The  de- 
fendants also  claim  that  the  property  in  the  land  warrants 
could  not  pass  by  delivery,  but  must  have  been  assigned  in 
writing,  and  rest,  as  a  defence,  upon  the  statute  of  frauds. 

The  testimony  in  the  case  shows,  that  in  1848,  complain- 
ants were  living  in  Indiana;  that  Granville  Holland  had 
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failed  in  business,  and  that  Isaac  Ash,  his  father-in-lav, 
aware  that  he  was  engaged  in  no  business,  was  anxious  that 
he  should  remove  to  Iowa,  and  as  an  inducement  for  him  to 
do  so,  promised  to  assist  him  pecuniarily ;  that  Holland  paid 
a  visit  to  Iowa,  liked  the  country,  and  determined  to  remove 
to  the  state;  that  Ash  purchased  two  government  land 
warrants,  for  one  hundred  and  sixty  acres  of  land  each,  with 
a  view  of  having  them  located  in  Iowa,  the  land  to  be  for 
the  benefit  of  Mrs.  Holland  and  her  children.  He  stated  to 
different  persons,  and  at  different  times,  that  he  had  pur- 
chased the  land  warrants  and  given  them  to  his  daughter 
Eveline;  that  the  land  was  to  be  located  in  his  own  name^ 
on  account  of  the  embarrassment  of  Granville  Holland,  her 
husband ;  that  it  was  intended  as  an  advancement  to  Mrs. 
Holland,  from  his  estate,  for  her  benefit,  and  that  of  her 
children,  in  order  that  they  might  have  a  home.  After  the 
warrants  had  been  located  on  the  land  in  controversy,  he 
said  to  others,  that  he  never  expected  to  live  on  it ;  that  it 
was  designed  for  Mrs.  Holland  and  her  children,  and  he  in- 
tended giving  it  to  them ;  that  he  designed  giving  to  each 
of  his  other  children  a  like  amount,  in  like  manner,  except 
that  the  title  to  the  land  in  the  case  of  Mrs.  Holland,  he 
would  keep  in  his  own  name,  so  that  it  might  be  secured  to 
her  and  her  children,  from  the  creditors  of  her  husband 
The  complainants  removed  to  Iowa  in  1849,  and  brought 
with  them  the  land  warrants  received  by  them  from  Isaac 
Ash,  which  were  located  by  Holland,  on  the  lands  now  in 
controversy,  in  Ash's  name.  It  is  not  shown  that  the  com- 
plainants ever  resided  on  the  land,  or  that  there  was  any  im- 
provement on  it.  Holland  claimed  to  have  it  in  possession 
firom  1849,  but  not  by  any  visible  or  actual  occupancy.  The 
expense  of  a  journey  from  Indiana  to  Iowa,  in  order  to  locate 
the  ^and  warrants,  it  is  shown,  would  have  been  about  sixty 
dollars. 

By  the  defendants,  it  is  shown,  that  Ash,  at  his  death,  in 
1851,  left  five  heirs;  that  before  his  death,  Holland  and 
wife  had  received  an  advancement  &om  his  estate,  to  the 
amount  of  eight  himdred  dollars;  that  when  complainants 
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lefk  Indiana,  Ash  Iiad  to  pay  for  him  about  nine  hundred 
dollars,  borrowed  money,  lor  which  he  was  surety ;  that 
Holland  had  never  paid  taxes  on  the  land ;  and  that  to  per- 
sons visiting  the  country  ftom  Indiana,  he  had  pointed  it 
out  as  ihe  land  he  had  located  for  Isaac  Ash,  with  the  land 
warrants.  It  further  appears,  that  in  1852,  after  the  death 
of  Isaac  Asfa,  the  complainants  conveyed  to  a  trustee,  for 
the  benefit  of  HoUandW  creditors,  all  their  interest  in  certain 
property  which  was  of  the  estate  of  Isaac  Ash,  deceased,  at 
the  time  oi  his  death.  Whether  it  embraced  their  interest 
in  the  whole  estate  does  not  appear,  but  it  included  the  per- 
sonal estate  and  the  land  in  controversy. 

The  District  Court,  at  the  hearing,  found  the  facts  alleged 
in  the  complainants'  petition  to  be  true,  and  that  they  were 
entitled  to  a  conveyance  from  the  heirs  of  Ash.  A  decree 
to  that  effect  was  rendered  accordingly,  from  which  decree 
defendants  appeal 

Barlow  Gra/nger^  for  the  appellants. 

Oartia  Bates^  for  the  appellees. 

Stockton,  J. — ^The  complainants  claim:  1.  That  the 
land  warrants  were  intended  by  Isaac  Ash  as  an  advance- 
ment to  his  daughter,  the  complainant  Eveline,  and  that 
the  property  in  them  passed  to  her  by  delivery,  without  as* 
ffignment.  2.  That  tiie  purchase  of  the  lands  with  the  war* 
rants,  in  the  name  of  Ash,  raised  a  resulting  trust  in  favor 
«f  complainants,  which  the  other  hdb^  of  Ash  are,  in  equity, 
bound  to  carry  out,  by  the  conveyance  of  the  land  to  com- 
plainants.  We  think  that  these  conclusions  are  not  war- 
ranted, either  by  the  facts  mt  the  law. 

In  the  first  place,  there  is  no  sufficient  evidence  that  Isaac 
Ash  intended  to  vest  in  his  daughter,  Mrs.  Holland,  the 
property  in  the  land  warrants.  We  recur  to  portions  of  the 
testimony :  One  of  the  witnesses,  Talbot,  testifies  that  Ash 
said,  that  'Hhe  land  warrants  were  for  the  use  and  benefit 
of  Eveline  and  Qranville  Holland,  and  were  intended  as  a 
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gift.^'  PreBton,  another  witneaa,  saya,  thai  Aah  told  bim 
^'  he  deaigDed  the  lands  m  Iowa,  watered  bj  fioUaad^  fiair 
the  benefit  of  Holland  and  his  family ;  that  thuey  wesa  a  gifi^ 
and  that  he  had  giyen  Holland  the^vrifflralita)  who  looated  theoa 
in  Ash's  name."  Another  witnessi  Eckelay  says  that  Ash  UAA 
him  ''he  had  causad  some  land  warrants  to  be  located  in  hii 
own  name,  whith  he  intended  as  an  advancement  icar  ibe 
benefit  of  his  daughter,  Eveline  Holland ;  that  he  mteasided 
to  give  to  each  of  his  other  children  in  like  manner,  or  equal 
amount,  except  as  to  the  title  in  the  case  of  Mrs.  HoUandi 
which  he  intended  to  keep  in  his  own  namcy  so  as  to  seeoie 
it  to  her  and  her  children."  To  the  same  pnipart  is  tiM 
other  testimony.  It  would  be  difiSeult  to  misapprehend  the 
object  of  Ash,  the  father.  His  intention  was  finely  an- 
nounced to  many  of  his  friends.  He  did  not  design  to  ffm 
the  property  in  the  land  warrants  to  complainantB.  He  dii 
not  wish  that  the  land,  which  was  to  be  pioeared  with  tfaeniy 
should  be  in  their  name.  He  intended  that  everything  should 
,be  in  his  own  name,  for  the  use  and  benefit  of  his  daughter 
and  her  family.  He  wished  to  secure  it  to  them ;  and  there 
was  neither  word  nor  deed  from  which  we  are  anthoriaed 
to  infer,  that  he  transferred  the  property  in  the  land  war* 
rants  to  complaanants,  or  intended  to  give  them  ihb  oontrol 
thereol  The  words  ''  gift  and  advancementr^nsed  by  him^ 
are  quite  consistent  with  his  declared  intention  to  keep  the 
title  in  himself,  and  to  confer  up^m  them  only  the  iue«  Net 
does  ;t  appear  to  us  sati^Qictorily,  that  the  title  in  the  laaA 
warrants  passed  by  delivery.  The  laws  provide  for  their 
transfer  by  assignment.  But  complainants  have  not  offered  te 
show  that  they  wei^e  assigned^,  in  blank  or  otherwise,  so  as 
to  vest  the  title  in  themselves.  What  is  conclusive -in  our 
view  of  the  matter,  is,  that  the  evidente  showis  that  Ash  iat^ 
tended,  all  the  time,  that  the  title  of  the  land  piochaaed 
with  the  land  w^crrsm^,  should  be  in  his  own  name.  The 
second  .proposition  of  complainants  fiula,  of  oomse,  fi»a 
their  fiuluie  to  establish  the  firsL  Unleas  the  property  ift 
the  land  warrants  vested  in  them,  there  was  no  resulting 
trust.    Th^y  must  have  paid  to  the  United  States  the  ooii* 
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4Bderatioii  for  tbe  land,  before  there  is  any  trust  of  the  legal 
estate  in  Ash  or  hia  heirs,  fer  their  use  or  benefit  Stoiy's 
Eq.  Jnrispradenee,  §  1201.  We  have  oaiefoUy  kxdoed 
throngh  the  pleadings  and  the  testimony,  to  ascertain  if 
4here  is  anything  therein  upon  which  the  decree  of  the  Dia- 
trietOourt  can  be  sustained.  We  have  found  nothing.  The 
intention  of  Isaac  Ash,  as  declared  by  him,  at  the  tune  of 
ihe  removal  of  complainants  to  Iowa,  in  very  plain  and  V30t 
inistakable  terms,  is  clearly  shown.  It  is  the  miafortane  of 
'complainants,  that  such  intention  was  only  declared  bj 
w(»^  and  seems  at  no  time  to  have  been  evidenced  by  any 
writicLg.  As  he  made  no  will,  and  placed  on  record  no 
declaration  of  the  trust,  we  are  left  to  presume  tiiat,  before 
his  death  he  changed  his  intention,  and  Bu£bred  the  land 
pardhased  with  the  wMPrants  to  descend  to  his  heirs  with 
lihe  residue  of  his  estate.  We  are  fortified  in  this  conclusion 
by  the  fact  that  the  complainants,  after  their  removal  to  the 
flftale,  did  not  settle  upon  or  improve  the  land,  iMit  had  made 
their  home  elsewhere. 

^e  other  reasons  urged  by  defendants,  against  the  relief 
vought  by  complainants,  are,  in  our  opinion,  equally  oogent 
and  conclusive,  and  will  be  only  briefly  noticed : 

1.  The  agreement  of  Isaac  Ash  was  by  parol  only,  and 
no  ^videnee  of  any  contract  for  the  creation  or  transfer  of 
any  interest  in  lands,  is  competent,  unless  it  be  in  writing, 
signed  by  the  party  or  his  agent    Code,  §  2410. 

2.  It  was  a  voluntary  agreement,  without  any  valuable 
wnsideration,  and  as  such,  cannot  be  enfc^roed  by  complain- 
ants against  the  heirs  of  Isaac  Ash. 

We  think,  that  on  either  of  these  grounds,  the  defendants 
are  entitled  to  have  the  decree  of  the  District  Court  reversed. 
The  consideration  money  for  the  land,  was  paid  by  Isaac 
Ash.  He  bought  and  paid  for  the  land  warrants,  and  pur. 
diased  the  land  with  them,  taking  the  title  in  his  own  name. 
To  suffer  the  complainants  to  show  by  parol,  that  the  land 
was  a  gift  to  them  or  that  it  was  purchased  by  Ash,  with 
his  money,  for  their  use,  would  be  to  overturn  the  statute 
of  frauds.   BottB/ord  v.  Burr^  2  John.  Oh.  4ffl ;  Bhir  v.  Bam, 
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4  Blackford,  645.  If  complainants  had  purchased  the  land 
with  their  own  money,  or  land  warrants,  and  had  taken  the 
title  in  the  name  of  Ash,  a  trust  would  have  resulted  to  them, 
because  of  the  payment  of  the  purchase  money;  and  de- 
fendants would  have  been  required  to  convey  to  them. 
Boyd  V.  McLean^  1  John.  Ch.  682.  As  they  did  not  pay 
the  purchase  money,  they  cannot  be  permitted  to  show  by 
parol  proof,  that  the  purchase  was  made  for  their  benefit, 
or  on  their  account  BoUsford  v.  Barry  supra ;  Code,  %% 
2409, 2410.  • 

The  second,  objection  is  equally  forcible.    The  declaration 
of  Isaac  Ash,  that  he  held  the  title  of  the  land  for  the  use 
and  benefit  of  complainants,  was  a  mere  voluntary  agree- 
ment, without  any  valuable  consideration,  and  incapable  of 
being  enforced  against  the  defendants.    If  the  contract  by 
which  the  trust  is  created,  is  complete  and  executed,  it  will 
not  be  disturbed  for  want  of  consideration.    But  courts  of 
equity  will  not  carry  into  effect  a  mere  voluntary  agreement, 
contract,  or  covenant  to  transfer  property.    Minium  v.  Sey 
mour,  4  John.  Ch.  498;  McTrdire  v.  Hughes,  4  Bibb,  186. 
The  want  of  a  consideration,  is  universaUy  a  good  defence 
to  a  bill  for  rectifying  a  voluntary  conveyance,  or  enforcing 
a  voluntary  agreement.    Dawson  v.  Dawson,  1  Devereux 
Eq.  93,  99 ;  Banks  v.  Ma'i/s  Heirs,  8  Marshall,  435 ;  J9i66  v. 
Smith,  1  Dana,  580.    The  meritorious  consideration  of  pro- 
viding for  a  child,  has  always  been  held  sufficient  to  author- 
ize the  enforcement  of  an  executory  contract  against  the 
party  contracting.    But  where  the  contest  is  between  one 
child  and  other  children  of  the  same  ancestor,  the  meritori- 
ous consideration  operates  on  both  sides,  and  being  equally 
balanced,  equity  will  not  interfere  or  lend  its  aid.    Leading 
Cases  in  Equity,  217,  citing  Ellis  v.  Nimmo,  Loyd  &  Qoold, 
883  ;  Jeffreys  v.  Jeffreys,  1  Craig  &  Phillips,  188. 

We  deem  it  unnecessary  to  dwell  at  length,  upon  other 
facts  which  are  entitled  to  their  due  and  proper  weight  in 
the  decision  of  this  case.  Without  mentioning  others,  we 
only  advert  to  the  fact,  that  the  complainants  have  united 
in  conveying  to  a  trustee  for  the  benefit  of  the  creditors  of 
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Qranville  Holland,  all  their  interest  in  certain  town  lots  in 
Gieencastle,  Indiana,  and  in  the  land  in  controversy,  as  part 
of  the  estate  of  Isaac  Ash,  deceased.  This  suit  is  therefore 
carried  on  for  t)ie  benefit  of  these  creditors.  If  the  land  is 
decreed  to  complainants,  it  will  go,  not  to  fiilfill  the  purpose 
for  which  the  evidence  shows  it  was  at  one  time  designed 
bj  Isaac  Ash,  viz :  to  furnish  a  home  for  his  daughter  and 
•her  children,  that  would  be  assured  to  them  beyond  the 
reach  of  chance  or  casualty ;  but,  as  if  to  thwart  that  very 
purpofle,  it  will  go  to  satisfy  the  ever  craving  and  remorse- 
less creditor.  And  while  we  would  not  wish  to  be  under- 
stood, as  hesitating  to  award  complete  justice  to  complainants, 
for  the  reason  that  they  have  been  willing  to  suffer  the 
patrimonial  estate  of  Eveline  Holland,  to  be  swallowed  up 
by  the  claims  of  the  creditors  of  the  husband,  yet  when  it  is 
shown,  that  the  effort  now  made  to  establish  a  resulting 
trust  upon  the  parol  declarations  of  the  ancestor,  is  to  be  the 
means  of  enabling  these  creditors  to  defeat  the  repeatedly 
expressed  intentions  of  Isaac  Ash,  as  to  the  disposition  of 
property  intended  by  him  for  the  sole  use  of  his  daughter 
and  her  children,  the  discretionary  power  of  this  court,  will 
not  be  exercised  to  aid  in  the  accomplishment  of  any  such 
end. 

Nor  does  it  seem  to  us,  that  complainants,  at  the  time  of 
the  execution  of  the  deed  of  trust  to  CowgiU,  claimed  the 
exclusive  ownership  of  these  lands.  The  conveyance  to  the 
trustee,  as  we  understand  the  testimony,  was  of  their  right 
in  and  to  the  lands,  as  part  of  the  estate  of  Isaac  Ash. 
Such  recognition  by  them  of  the  lands  as  part  of  his  estate, 
is  inconsistent  with  the  claim  of  exclusive  ownership,  now 
set  up  by  them.  Indeed,  this  claim  of  exclusive  ownership^ 
by  virtue  of  a  resulting  trust,  seems  to  us  clearly  to  have 
been  an  after-thought.  The  complainant's  bill  should  be 
dismissed. 

Decree  reversed. 
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DiNFOBTH,  Davis  k  Co.  v.  Cabter  and  May. 

Where  a  question  of  fact  is  tried  bj  the  conrt  and  Its  dedidon  thereon  re- 
duced to  writing,  under  section  1793  of  the  Code,  the  appellate  cooit  nuKf 
feriew  the  finding  of  the  court  on  such  question,  as  on  a  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  is  against  the  evidence,  but  in  order  to 
warrant  such  review,  all  the  evidence  on  which  the  finding  of  the  court 
below  was  had,  must  be  before  the  appellate  court 

A  partner,  who  in  an  action  against  the  partnership,  or  against  liie  surttving 
members  of  a  partnendiip,  to  recover  a  debt  due  hy  such  partnersfalp^  per- 
mits a  judgment  to  go  against  him  for  the  debt  and  costs,  becomes  a  com- 
petent witness,  to  prove  that  a  co-defendant  was  not  a  member  of  such  co- 
partnership. 

In  such  a  case,  the  interest  of  the  witness  is  against  the  party  calling  him; 
and  the  plaintiff  cannot  debar  the  testimonj  of  the  witness^  bj  rsfiising  to 
take  the  judgment  offered. 

Where  in  an  action  against  two  persons,  as  survivmg  members  of  a  copartner- 
ship, the  defendants,  on  the  trial,  offered  to  permit  the  pUuntifls  to  take  jndg^ 
xnent  for  the  amount  of  their  claims  and  costs,  against  one  ef  said  defend* 
ants,  and  thereupon  claimed  the  right  to  read  the  deposition  of  such  defend* 
ant  in  evidence,  for  the  purpose  of  proving  that  the  other  defendant  was 
not  a  member  of  such  copartnership,  which  judgment  the  plaintiflb  reftised 
to  receive,  and  the  deposition  was  rejected ;  Held,  That  the  plaintiff  could 
tiot  refhse  to  take  the  judgment,  and  that  the  evidence  was  admissible. 

In  an  action  against  a  copartnership  bj  a  cndltor,  the  dedaretions  of  the 
partners,  made  while  the  firm  was  in  existence,  and  before  any  difficulty 
arose,  are  admissible  in  evidence  to  show  that  one  of  the  persons  sought  to 
be  charged,  was  not  a  member  of  such  partnership. 

Such  declarations  to  be  admissible  as  evidence,  must  have  been  made  before 
difficulty  arose,  whilst  the  business  was  going  on,  and  as  imparting  infor- 
malion  to  persons  with  whom  the  firm  dealt^  and  the  world. 

The  admissibility  of  the  dedarations  of  a  partner,  showing  who  are  members 
of  the  firm,  does  not  depend  upon  the  fact  that  such  partner  has  deceased; 
but  are  reoeivable,  upon  the  ground,  that  as  the  plaintiff  most  reeover 
against  all  the  defendants  or  none,  and  as  soch  partnar,  If  called  to  testify 
'in  person,  would  be  testifying  in  pnaenHf  he  would  be  interested  to  defeat 
the  suit 

The  testimony  of  a  witness  as  to  whom  he  gave  credit,  as  ntembers  of  a  co» 
partnership,  when  selling  goods  to  the  firm,  is  but  the  opinion  of  the  wit- 
ness, and  is  not  receivable  in  evidence. 

The  declarations  of  a  party  sought  to  be  charged  as  a  partner,  are  not  admis- 
sible to  prove  that  he  was  not  a  member  of  such  copartnership. 

The  common  effect  of  an  appeal,  where  a  supersedeas  bond  is  filed,  is  to  sos- 
peo^  the  effect  or  operation  of  the  judgment  iq>pealed  ihnn. 

Where  a  decision  of  the  District  Courts  dissolving  an  attadunent,  is  appealed 
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fron  la  doe  time,  aad  a  wzpemedBM  bond  iM»  Ihe  decimoa  of*  ike  oourt  is 
fBspeoded;  and  if  rareraed^  tha  pvofer^  seisad  lu^der  tba  attaelvMAti  vi 
8tiU  held  b J  the  writ 
Where  property  was  seized  by  attachment,  some  of  which  being  perishable, 
was  sold  bj  the  sheriflj  and  the  proceeds  thereof  paid  over  to  the  clerk  of 
^e  District  0»iirt ;  and  where  at  the  June  term,  lS6ft,  of  tha  District  Conrt, 
and  on  tha  Sd  daj  of  tha  month,  the  attaobn^ent  on  motkHi  of  defendant,  was 
diasolyed  without  any  order  respectini^  the  property  attached,  mppn  which 
the  sheriir  deliyered  the  attached  property  remahung  in  his  hands,  and  the 
eleik  pud  over  the  proceeds  of  the  property  sold,  to  the  de^dant's  attor- 
negr,  ^'takh^  an  aocoontable  receipt;**  and  where  on  the  8th  day  of  Jnnet 
and  during  the  same  term^  the  ^ahitiir  appealed  firom  the  judgment  of  the 
^nrt  dissolving  the  attadimen^  and  filed  a  sapersedeas  bond,  whid^  judg- 
ment was  revened  by  the  Supreme  Court ;  and  where  at  the  next  term  of 
the  District  Oonrt  alter  saeh  reversal,  the  plaintiff  obtained  judgment  against 
the  defendant^  en  his  daho,  and  thereupon  moved  for  a  judgment  against 
&e  proper^  attached,  and  for  a  fecial  exeontion,  which  v^o^n  was  over^ 
raled ;  HeU  That  the  property  attached  was  atUl  liab^  and  that  the  court, 
erred  in  overruling  the  motion  for  a  judgment  agaixurt  the  ^ropertf  ,  and  for 
m  special  execution. 

Ajgseai  from,  the  Dvbuqm  Diatrici  OowpU 

% 
•  f  

Tai9  id  aa  actLon  against  Johu  0.  Carter  and  Sam,u,^  E. 
May,  as  surviying  partners  of  tiie  firm  of  A.  W^  Carter  & 
Co«,,  on  two  promissory  notes  exeouted  in  the  Dame  of  the 
copartnership: — ^A.  W.  Carter  having  deceased  before  thei 
CQSua^noement  of  the  suit.  May  was  conceded  to  be  a  part* 
ner.  John  0,  Carter  denied  that  he  was  a  membeir  of  the 
ftmu  Judgment  was  rendered  for  the  plaintiff  Both  par« 
ties  appeal.  The  &cts  necessary  to  an  understanding  of  the 
cause,  and  the  (questions  decided,  are  fully  stat^  in  the  ojpinr 
iQA  of  the  court 

Smithy  McKxrday  &  Pooty  for  the  plaintifib. 

dark  (ft  BisseU,  for  the  defendants. 

WooDWABD,  J. — ^The  cause  was  tried  by  the  eourt,  under 
section  1772  of  the  Code,  and  under  section  1798,  the  deci- 
sion of  the  court*  is  given  in  writing,  showing  the  facts  found 
and  the  law  adjudicated.  It  is  upon  this,  the  questions  of 
the  case  |»incipally  arise. 
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The  counsel^  howeyer,  appear  to  regard  the  appeal  as 
reaching,  and  bringing  np  for  review,  the  finding  of  the 
court  on  the  mattera  of  fact  This  may  be  admissible,  re- 
garding  it  as  in  the  nature  of  a  review  of  the  verdict  of  a 
jury,  upon  a  motion  for  a  new  trial.  But  in  sueh  case,  all 
the  evidence  must  be  before  this  court.  In  the  present 
cause,  the  deposition,  (or  other  testimony,)  of  May,  is  want- 
ing ;  and  as  we  hold  his  testimony  admissible,  we  cannot 
proceed  to  an  adjudication  upon  this  branch  of  the  case. 
And  if  this  testimony  were  before  us,  it  would  not  be  suit- 
able for  us  to  review  the  finding  of  the  court  upon  the  &ct8, 
because  several  questions  are  made  as  to  the  admissibility  of 
testimony,  or  the  competency  of  witnesses,  an  adjudication 
upon  which  would  render  it  proper  to  remand  the  cause, 
whatever  might  be  our  opinion  of  the  former  finding.  The 
present  case  is  an  illustration  of  the  purpose  of  causing  the 
decision  of  the  court,  as  to  the&cts  found,  and  the  law  held 
applicable,  to  be  given  in  writing.  There  are  other  ques- 
tions in  the  cause  than,  that  whether  J.  O.  Carter  was  a 
partner.  These  others  are  questions  of  law,  and  are  prop- 
erly brought  up. 

The  first  of  these  questions  is,  whether  May  was  compe- 
tent as  a  witness,  being  called  by  the  said  Carter  to  prove 
that  the  latter  was  not  a  partner  in  the  firm  of  A.  W.  Carter 
k  Co.  The  deposition  of  May  appears  to  have  been  taken, 
but  is  not  among  the  papers,  so  that  we  are  not  able  to  refer 
to  any  special  matter  of  evidence,  as  given  by  him,  but  will 
simply  assume,  that  he  testifies  to  the  £Etct,  that  Carter  was 
not  a  partner,  or  &cts  tending  to  show  this.  It  appean^ 
from  a  bill  of  exceptions,  that  on  the  trial  the  defendants 
proposed  to  permit  the  plaintiffs  to  take  judgment  upon 
their  claims  against  the  said  May,  as  surviving  partner  of 
the  firm  of  A.  W.  Carter  &  Co.,  and  thereupon  claimed  the 
light  to  read  his  deposition  in  evidence.  The  plaiutifb  le- 
fiised  to  take  such  judgment. 

There  was  no  controversy  about  the  amount  of  plaintifb' 
claim,  nor  about  May  being  a  partner.  May  is  a  defendant, 
not  only  in  fact,  but  is  so  on  the  record.    He~  is  liable  for 
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costs,  and  for  the  debt,  and  he  would  be  liable  to  Carter  for 
oontribntion,  if  the  latter  paid.  On  the  other  hand,  he  is 
called  by  Carter,  and  it  will  be  seen  that  Maj,  in  giving 
judgment,  takes  the  debt  and  costs  upon  himself  at  once, 
and  absolutely,  so  that  they  are  not  subject  to  any  contin- 
gency arising  from  his  testimony,  and  he  is  interested  to 
throw  a  part  of  the  burden  upon  another — ^upon  Carter.  It 
would  seem,  therefore,  that  he  has  no  interest,  except  thait 
which  is  against  the  party  calling  him.  He  giyes  judgment, 
and  that  is  all  the  plaintiff  can  have  as  to  him,  in  any  event. 
But  the  plaintiff  idaj  say,  he  has  a  right  to  his  judgment 
against  both.  He  has  this  right,  if  the  facts  and  truth  give 
it  to  him ;  and  the  only  question  is,  whether  this  »  a  proper 
method  of  getting  at  the  &cts. 

But,  again ;  the  plaintiff  may  say,  that  his  action  is  against 
the  defendants  jointly,  and  that  if  he  fails  to  obtain  judgm^it 
against  both,  he  can  have  it  against  neither.  Is  not  this  ob* 
jection  answered  by  May  giving  judgment  against  himself  2 
He  cannot  make  the  objection,  and  the  reeord  would  show 
the  proper  matter  to  estop  him  f  and  if  the  plaintiff  sue* 
ceeded,  notwithstanding  May's  testimony,  in  obtaining  ver* 
diet  and  judgment  against  Carter,  then  the  objection  would 
have  no  place.  The  objections  arising  from  interest,  there* 
fore,  and  the  technical  one  relating  to  the  plaintiff's  rights, 
seem  to  be  obviated,  and  the  question  becomes  simply  this, 
whether  he  is  incompetent  merely  as  being  a  party  to  the 
record.  The  being  thus  a  party,  is  usually  put  as  the  cri- 
terion ;  for  it  is  rare  that  one  is  a  party,  without  being  in  some 
noanner  or  degree  interested,  line  case  presents  an  instance 
out  of  the  range  of  all  common  precedent.  But  if  a  case  can 
be  framed,  where  a  party  to  the  record  has  absolutely  no 
interest,  or  where  it  is  all  against  the  party  calling  him,  why 
flhoidd  he  not  be  permitted  to  testify  ?  When  May  offered 
to  give  judgment  against  himself,  he  settled  all  the  ordinary 
questions  of  interest,  save  that  point  in  which  his  interest 
was  against  the  party,  calling  him,  and  of  this,  the  latter 
takes  the  chance  upon  his  own  shoulders. 

This  subject  is  discussed  fully  in  the  American  note  to 
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JBen<  T«  Aii^,  2  Smithes  L.  Ca,  85.  Thje  tendency  iu  tha 
>  Utter  times  has  been,  in  doubtful  caseB,  to  refer  the  objeo^ 
tioa  to  the  or^t^  rather  than  the  competeno j,  of  a  witness^ 
aad  not  to  exclnde  the  light,  unless  there  is  a  neoeasity  for 
ii  After  giving  due  conaderation  to  the  thoughts  suggested 
in  the  above  note^  we  come  to  the  conclusion,  that  judgment 
ahould  have  been  rendered  against  May,  and  that  then  he 
would  beoome  a  competent  witness.  It  appears  to  this 
QOttorti  that  the  plaintifb  cannot  debar  the  testimony  of  May, 
by  refusing  to  take  the  judgment  offered.  The  point  is  very 
considerably  similar  to  that  in  Bent  v.  Baker^  in  relation  to 
which  Lord  KsinroN  makes  the  remark :  "  Now,  the  de« 
fiondant  below,  and  the  witness,  offered  that  the  bill  should 
be  dismissed  as  to  them  at  their  own  costs,  which,  howeveff 
was  refused ;  but  after  such  refusal,  neither  in  justice,  nor 
common  sense,  can  we  suffer  those  parties  to  make  the  ob- 
jaction.*'  8  T.  R  27 ;  2  Smith's  L.  Ca.  74  [451-  The  fore- 
going remarks  are  made  with  a  view  to  the  actual  position 
of  May,  and  to  the  apparent  and  presumptive  interest  which 
he  has,  or  may  have,  arising  fix>m  such  position,  but  they 
are  not  intended  to  reach  all  possible  matter  of  interest 
which  might  be  shown.  If  a  showing  were  made  of  some 
qpedal  interest,  outside  of  the.  citcumstances  alluded  to,  he 
xmght  still  be  held  incompetent. 

There  is  another  class  of  objections  made  in  this  cause. 
The  plaintifb  moved  to  reject  the  depositions  of  Wheelock, 
Pecker,  White^  aad  Cyrus  L.  Carter,  at  least  that  part  of 
each  of  them,  which  goes  to  show  who  were  partners  in  the 
finn  of  A.  W.  Carter  &  Co.,  upon  the  common  ground,  that 
the  information  they  give,  is  dmved  ftom  the  persons  sup- 
posed to  have  been  partners,  that  is,  from  A.  W.  Carter, 
John  O.  Carter  and  May.  This  objeetion  is  aimed  at  those 
parts  of  the  depositions  which  tend  to  show,  by  the  deda* 
rations  of  the  partners,  that  John  O.  was  not  a  partner. 
This  18  one  of  those  questions,  the  answer  to  which  is 
variable,  dependent  upon  the  position  of  the  eause,  and  the 
rektion  of  the  parties.  If  there  were  a  controversy  among 
the  partneoi,  the  declarations  of  none  of  them  could  be 
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ff^esk  on  the  side  of  their  interest,  upon  the  questioH  who 
vemi  or  who  were  not  partners.  But  here  is  the  case  of 
(MditorB  saing  a  firm  for  the  recoverj  of  their  debts.  Here 
the  declarations  of  «  pax6y  charged  ca&not  be  received  to 
pYoye  that  h^  was  not  a  partner,  whitst  they  wonld  be  com- 
petent  to  show  that  he  was.  On  the  other  hand,  the  testi- 
mcmj  of  the  other  partners  is  not  receiyable  to  make  him 
one  of  them.  John  O.  Oartar's  declarations  are  good  to 
jooTe  him  one- of  the  firm,  but  not  to  show  the  contrary, 
unless,  possibly,  under  some  peculiar  circumstances.  But 
wliy  should  not  the  declarations  of  the  other  partners, 
made  whilst  the  finn  was  going  on  smoothly,  befote  any 
qoeetion  or  difficulty  arose,  be  receivable  to  show  that  one 
WM  not  a  partner  ?  Take,  for  instance,  the  representations 
of  A:  W.  Carter,  when  in  Boston,  purchasing  goods,  and 
when  he  is  asked  who  constituted  the  firm  which  wishes  to 
purchase  goods  and  obtain  a  credit  It  is  true  that  his  rep* 
recentation  as  to  who  were  interested,  would  not  bind  those 
he  named,  though  it  would  himself,  but  would  they  not  b^ 
at  least,  competent  to  show  who  were  not  interested  ? 

If  these  declarations  are  not  admissible^  the  position  of  a 
derk  may  be  a  dangerous  one.  You  can  prove  acts  enough 
i^on  him  ev^y  day,  to  make  him  a  partner,  and  unless  he 
has  a  written  contract  of  employment,  be  is  helpless ;  and  ia 
not  even  that  contract  itself,  a  declaration  of  the  partners,  or 
some  of  them  ?  But  even  if  such  declarations  of  partners 
aie  adimissible,  it  does  not  follow  that  the  partner  himself, 
as  A.  W.  Carter,  or  May,  could  personally  be  a  witness ;  for 
the  foregoing  remarks  refer  to  past  declarations,  made  b^re 
a  question  arose,  and  under  indifferent  circumstances ;  and 
further,  as  the  plaintifb  must  recover  against  all  the  defend- 
ants, or  none,  and  as  such  partner,  witness  would  be  testify* 
ing  in  preseniij  he  would  be  interested  to  defeat  the  suit 
This  consideration  would  exclude  May's  deposition,  did  he 
not  offer  the  plaintiff  a  judgment,  and  thus  obviate  all  these 
olgections^  by  taking  the  debt,  cost  and  all,  upon  himsel£ 

Much  might  be  said  upon  this  subject,  but  time  does  not 
penait  extended  remarkis*    It  is  the  opinioa  of  the  courts 
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that  the  declarations  of  A.  W.  Carter,  made  before  difficialty 
arose,  and  under  indi£ferent  circumstances,  are  receivable. 
But  these  questions  depend  so  much  upon  the  actual  rela- 
tions of  the  parties,  that  no  general  proposition,  farther  than 
above  stated,  can  be  laid  down.  The  admissibility  of  this 
testimony  does  not  depend  upon  the  fact,  that  Carter  is 
dead,  for  those  of  May,  also,  would  be  equally  receivable, 
unless  upon  the  ground  that  the  party  makes  him  a  witness. 
There  are  cases,  such  as  that  of  an  agent,  when  one  may 
give  his  declarations,  or  may  make  him  a  witness.  Whether 
May  stands  in  such  a  position,  that  this  may  be  done  in  his 
case,  we  do  not  determine ;  but  it  is  sufficient  to  sav,  that 
both  his  declarations  and  his  deposition  cannot  be  received, 
and  that  the  other  defendant,  having  made  him  a  witness, 
cannot  make  use  of  so  much  of  the  other  depositions  as  re- 
late to  his  declarations. 

The  testimony  of  Pecker,  upon  the  matter  as  to  whom  he 
gave  credit,  as  members  of  the  firm,  when  he  sold  goods  to 
them,  strictly  considered,  is  not  receivable.  It  is  giving  his 
opinion  only.  The  leading  objection  to  the  deposition  of 
Cyrus  L.  Carter,  and  of  White,  is  of  the  same  nature  with 
those  above  considered.  The  declarations  of  Carter  are  not 
« admissible,  to  show  that  he  was  not  a  partner,  and  so  &r  the 
objection  should  be  sustained ;  but  those  of  the  other  mem- 
bers, made  under  the  proper  circumstances,  as  before  quali- 
fied, may  be  received.  The  objections  to  Pecker's  deposition, 
the  one  being  to  the  matter  to  whom  he  gave  credit,  so  far 
as  this  is  concerned,  the  ruling  was  right  The  other  was 
to  the  declarations  of  A.  W.  Carter  and  of  May,  the  ruling 
on  w^ich  we  think  was  erroneous.  The  same  exceptions 
taken  to  the  depositions  of  C.  L.  Carter  and  of  White,  were 
sustained,  in  which  we  think  there  was  error,  so  &r  as  re- 
gards the  declarations  of  A.  W.  Carter.  The  case  of  May, 
is  distinguished  from  that  of  the  said  A.  W.,  in  that  May  is 
made  a  witness. 

It  is  to  be  remembered,  that  so  iar  as  interest  is  to  be 
looked  at,  this  is  against  the  party  offering  the  declarations, 
and  the  declarations  are  against  the  (present)  interest  of  those 
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making  them ;  and  principallj,  that  these  declarations  are 
to  be  regarded  as  constituting  a  part  of  the  res  gesice.  They 
were  made,  (or  to  be  admissible,  must  be  made,)  before  diffi- 
eultj  arose,  whilst  the  business  was  going  on,  and  as  inform- 
ing  persons  with  whom  they  dealt,  and  the  world,  who  did 
and  who  did  not  compose  the  firm.  See  the  note  to  Bent  y. 
Baker,  2  Smith's  L.  Oa.  115  et  seq. 

Another  branch  of  this  case  relates  to  the  attachment 
The  question  is  as  follows :  A  certain  amount  of  groceries 
and  other  property,  had  been  attached.  A  part  of  the  prop- 
erty being  sold  as  perishable,  the  sheriff  paid  the  amount 
thereof;  being  $404,  to  the  clerk,  under  §§  1881  and  1882 
of  the  Oode.  At  the  June  term,  1855,  in  the  District  Court, 
the  defendants  moved,  that  the  attachment  be  dissolved  or 
quashed.  This  motion  was  granted,  and  the  attachment  was 
set  aside,  without  any  order  respecting  the  property.  This 
was  on  the  second  day  of  June,  and  on  the  sixth,  during  the 
same  term,  the  plaintiff  appealed  from  this  decision  of  the 
court,  and  filed  a  supersedeas  bond.  The  judgment  of  the 
District  Court,  quashing  the  attachment,  was  reversed.  At 
the  following  term  of  that  court,  judgment  in  the  principal 
case  being  rendered  in  favor  of  the  plaintiff,  they  moved 
for  a  judgment  against  the  property  attached,  and  for  a  spe* 
cial  execution.  This  motion  was  overruled.  It  appears 
that  on  the  decision  of  the  court  setting  aside  the  attach* 
ment,  and  before  the  appeal  was  taken,  the  sheriff  delivered 
up  the  attached  property  remaining  in  his  hands,  and  the 
clerk  paid  over  the  money  which  was  in  his  hands,  to  the 
defendant's  attorney,  "  taking  an  accountable  receipt  there- 
for." The  plaintiffe  excepted  to  the  decision  of  the  court,  in 
refusing  to  render  a  judgment  against  the  property,  and  to 
order  a  special  execution,  and  appealed  from  the  same. 

The  question  now  is,  whether  the  attachment  still  holds 
the  property,  the  judgment  of  the  court  dissolving  it,  being 
reversed.  We  believe  that  the  only  consistent  decision  is, 
that  it  still  holds.  This  court  has  held  in  this  and  other 
cases,  that  an  appeal  lies  from  a  judgment  of  the  court,  dis- 
missing an  attachment.    The  common  effect  of  an  appeal  is 
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to  BOBpend  the  effect  or  operation  of  the  judgment  appealed 
from,  if  a  supersedeas  bond  is  filed,  as  required  by  lav. 
What  other  object  can  there  be  in  an  appeal,  in  such  a  case 
BS  the  present  ?  And  -what  exempts  a  judgment  on  an  at- 
tachment from  the  ordinary  effect  of  the  appeal  ?  It  would 
seem,  upon  reason,  that  an  appeal  should  saye  this,  as  well 
as  any  other  part  of  a  cause. 

What  has  been  deoided  which  negatives  this  idea?  We 
will  notice  such  cases  as  we  have  been  able  to  see. 

Olapp  V.  BeU^  4  Mass.  99.  Judgment  for  defendant^  and 
plaintiff  prosecutes  a  writ  of  review.  The  oAse  is  short  and 
unsatisfactory,  but  the  review  seems  to  be  considered  as  sbbl 
independent  proceeding.  The  court  appear  to  reoognioe  the 
thought,  that  an  appeal  saves  the  attaehment 

Otis  V.  Warrerij  16  M.  58.  A  writ  of  error  firom  flie  Sx^ 
pteme  Court  of  United  States  to  Supreme  Court  of  Massa* 
chusetts,  releases  an  attachment  This  is  placed  upon  the 
ground,  that  the  law  requires  that  security  be  given,  wfai^ 
says  the  court,  "  is  a  substitute  for  any  which  before  ezisted.** 

DcmieUon  v.  AndrewSy  1  Pick.  156.  An  increase  of  die 
ad  damnunij  releases  the  attachment. 

Hill  V.  Hurvnewellj  1  Pick.  192.  A  refeience  of  the  cause 
and  of  all  demands  (between  the  parties)  dissolves  it  This 
case  is  sometimes  referred  to,  to  show  that  a  reference  of  the 
cause  would  destroy  the  lien  of  attachment.  But  &nc3i  is 
not  the  case.  This  elfect  is  only  when  the  reference  is  of  aH 
demands.  Jackson,  J.,  remarks  that,  in  order  to  save  an 
attachment,  it  was  usual  for  parties  to  enter  into  a  reference 
of  the  action,  and  of  all  demands  which  the  defendant  has 
against  the  plaintifil  This  is  the  view  taken  of  the  case  in 
Mooney  v.  Kavanagh,  4  Greenl.  277,  where  it  is  put  dis» 
tinctly  upon  the  ground  of  the  reference  of  all  demands; 
and  the  court  say,  that  if  it  is  desired  to  avoid  this  efiect| 
the  reference  must  be  limited  to  the  action,  or  to  that  and 
all  demands  of  the  defendant^  against  the  plainti£  This 
doctrine  has  for  its  base  the  idea,  that  such  a  reference  of  all 
demands,  (thus  including  the  plaintifb,)  is  equivalent  to 
filing  a  count  for  a  new  demand  or  cause  of  actioni  as  in 
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WiSw  V.  Orooher,  1  Pick.  204,  or  to  ftn  incTease  of  the  ad 
damnumj  as  in  DameUon  y.  Andrews^  1  Pick.  156* 

JRi^fey  V.  TFAite,  4  Pick.  895,  and  Dunkke  y.  Fake,  5  K 
H.  527,  hold  possession  a  requisite  to  an  attachment  of  per- 
sonalty. 

In  Brown  t.  Harrie,  2  G.  Greene,  505,  the  attadiing  plain- 
tiff was  nonsuited  on  the  2d  November.  On  the  7th  No* 
Timber,  he  filed  an  affidavit  to  have  the  nonsuit  set  aside, 
-vvhich  was  done.  Held,  that  the  attachment  was  gone.  In 
this  case,  the  cause  had  been  terminated,  but  was  rein^ted. 
By  an  appeal,  it  is  continued  on  in  its  natural  course.  But 
though  we  may  assent  to  the  result  in  Braum  r.  BarriB,  yet 
the  reasoning  of  the  case  is  unsatisfactory  and  inconolusive* 
It  simply  asserts  the  supposed- rule  of  law. 

Bowman  v.  Stark,  6  N.  H.  459.  Attachmezdt  is  not  ia^ 
solved  by  the  death  of  the  defendant. 

Hackett  v.  Pickering,  5  N.  H.  19.  Attachment  of  good» 
not  ipso  facto  dissolved,  by  lapse  of  thirty  days  After  the 
term,  when  the  defendant  was  de&ulted,  though  no  continu*' 
ance  was  ordered.  The  court  might,  in  its  discretion,  order 
the  case  brought  forward  at  the  next  term,  in  order  to  save 
the  attachment. 

MiOer  v.  Clark,  8  Pick.  418.  Filing  a  new  eount  for  tbe 
same  cause,  does  not  affect  the  attachment 

Some  other  cases,  sometimes  cited  on  the  question^  do  not 
aid  in  its  solution.  Such  are  found  in  8  Fair£  241 ;  8  Pick, 
419.  We  have  not  been  able  to  see  2  Aik,  299 ;  7  Conn. 
271 ;  1  Sto.  601. 

When  the  question  bears  upon  the  relations  of  third  per* 
sons,  it  is  manifest  that  the  attachment  may  be  gone,  when 
it  would  not  be,  if  viewed  with  reference  to  the  two  parties 
alone. 

From  the  nature  of  the  ease,  and  from  the  &ct  that  an 
appeal  causes  the  judgment  appealed  from  to  cease  having 
any  effect,  (5  M.  876,)  it  would  seem  that  the  attachment 
must  be  preserved,  if  the  appeal  is  taken  in  due  time.  And 
this  view  is  sustained  by  the  case  of  Suydam  v.  Hvggeford 
28  Pick.  465.    In  this  case,  the  court  says ;  '^  But  a  judg- 
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ment  against  the  plaintiff,  puts  an  end  to  all  attachments, 
imless  appealed  from.  In  case  of  an  appeal,  they  (trustees) 
must  necessarily  follow  the  cause,  because  in  legal  effect 
such  appeal,  if  duly  prosecuted,  is  regarded  as  in  the  nature 
of  a  continuance  of  the  proceedings." 

We  are  satisfied  that,  on  both  reason  and  authority,  the 
appeal  holds  the  attachment.  But  the  question  naturally 
arises,  whether  the  attachment  is  to  hold  indefinitely,  and 
wait  to  see  if  the  party  intends  to  appeal  7  By  no  means. 
There  is  a  natural  course  of  thought  which  grows  out  of  the 
state  of  the  case,  and  governs  it  The  judgment  is  final, 
unless  appealed  from,  and  the  officer  cannot  continue  to  hold 
the  property  by  his  own  authority  ;  but  the  cause  must  be 
placed  in  such  a  position  that,  the  law  will  hold  it  During 
the  term,  the  records  and  judgments  are  under  the  control 
of  the  court,  and  may  be  reversed  and  set  aside.  If  the  de- 
fendant desires  an  immediate  return  of  the  property,  he 
should,  with  notice  to  the  other  party,  move  the  court  for 
such  return*  On  the  other  hand,  the  plaintiff  must  take  his 
appeal  immediately,  in  the  legal  sense.  He  cannot  wait  the 
year  allowed  by  the  law  in  ordinary  cases;  for  then,  in  the 
meantime,  there  is  nothing  to  hold  the  property.  It  is  as 
when  a  party  is  hastened  to  perfect  his  appeal,  by  the  issu- 
ance of  an  execution.  The  law  gives  him  a  year,  but  inter- 
vening circumstances  compel  a  more  speedy  action. 

Theoretically,  the  appeal  mlist  be  taken  forthwith ;  prac- 
tlcallv,  in  a  reasonable  time.  It  cannot  be  an  instantaneous 
thing,  and  if  the  redelivery  of  the  property  might  be  made  in- 
stantaneous upon  the  decision,  then  the  defendant  or  the  offi- 
cer, could,  in  every  case,  cut  off  an  appeal.  The  law  is  in- 
tended to  be  reasonable.  The  defendant  can  move  the 
court,  as  above  suggested.  Then  the  plaintiff  must  appeal 
during  the  term.  This  is  reasonable;  it  makes  the  appeal 
a  substantive  thing,  and  preserves  the  rights  of  both  parties. 

In  the  cause  at  bar,  the  defendant  obtained  no  order  from 
the  court,  for  the  delivery  of  the  property,  and  the  plaintiff 
perfected  his  appeal,  and  filed  a  supersedeas  bond,  within 
four  daye^  and  during  the  term.  He  could  do  no  more.  He 
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was  prompt,  and  did  all  that  could  be  required ;  and  we 
think  he  has  saved  his  rights ;  that  the  appeal  suspended  the 
operation  of  the  judgment ;  and  that  the  property  attached 
is  still  liable.  It  should  be  remarked,  that  no  question 
touching  the  rights  of  third  persons  arises  here,  and  that  the 
question  is  decided  without  reference  to  such. 
The  judgment  of  the  District  Court  is  reversed. 


Welsh  v.  Savery. 

Wliere  do  pert  of  the  eyidence  in  a  cause,  is  brought  before  the  appeUata 
ooort,  nor  anything  to  show  the  pertinency  of  instructions  asked  and  refused 
that  court  cannot  determine  the  applicability  of  the  instructions^  or  that  thej 
were  improperly  refused. 

Where  a  party  dearly  brings  himself  within  the  law,  in  applications  for  a  change 
of  venue,  and  no  special  circumstances  are  shown,  as  that  prior  continuances 
have' been  granted,  or  something  of  that  kind,  it  is  the  duty  of  the  court' to 
grant  the  motion ;  and  a  refusal  to  do  so,  may,  and  will,  be  reviewed  by  the 
appellate  court 

The  law  does  not  contemplate  that  a  party  is  entitled  to  a  continuance,  ofdy  in 
the  event  that  a  witness  is  absent  by  whom  he  can  JuQy  prove  a  particular 
fiict ;  but,  if  from  the  witness,  he  can  obtain  testimony  tending  to  substan- 
tiate particular  &cts— or,  if  his  testimony  will  materially  assist  in  determin- 
ing  the  issues  joined — ^he  has  a  right  to  the  presence  or  deposition  of  the 
witness,  unless  there  is  some  other  witness  by  whom  the  same  facts  can  be 
substantiated,  to  the  same  extent  as  they  would  be  by  the  absent  wit- 
ness.   Stockton,  J.,  dMsentmg. 

It  is  that  which  the  absent  witness  would  swear  to,  if  present,  that  the  affiant 
claims  the  benefit  o(  by  his  affidavit;  and  when  he  swears  that  he  knows 
of  no  other  witness  by  whom  he  can  prove  such  fiact  or  fibcts,  as  fuUy  as  he 
can  by  the  one  then  absent,  he  complies  with  the  statute. 

A  patiy  applying  for  a  continuance  on  the  ground  of  the  absence  of  a  witness^ 
need  not  state  in  his  affidavit,  that  he  cannot  fully  prove^that  is,  that  he 
csnnot  fully  substantiate  or  demonstrate  by  any  other  witness,  the  facts  or 
matters  he  expects  to  prove  by  the  absent  witness.  If  he  knows  of  no  other 
means  within  his  reach,  by  which  he  can  supply  the  defect  in  his  testimony, 
occasioned  by  the  ahaence  of  the  witness  named,  and  makes  this,  as  well  as 
the  other  matters  reciuired  by  the  Code,  to  appear,  he  substantially  compliaa 
with  the  law,  and  should  have  time,  ordinarily,  to  obtain  his  proot 

Vol.  IV.  1« 
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This  action  was  commenced  before  a  justice  of  the  peace, 
to  recover  for  the  services  of  one  Andrew  Lynch,  under  a 
contract,  and  by  defendant  appealed  to  the  District  Court 
In  that  court,  he  applied  for  a  continuance  on  account  of  the 
absence  of  a  witness,  which  application  reads  as  follows : 
**  James  C.  Savery,  being  duly  sworn,  deposes  and  says,  he 
is  the  defendant  in  the  above  entitled  action ;  that  if  this 
cause  is  continued  until  the  next  term  of  this  court,  he  ex- 
pects to  be  able  to  prove  by  J.  R.  Andrews,  of  Council 
Bluffs,  in  the  state  of  Iowa,  that  defendant  paid  plaintiff  in 
advance,  twelve  dollars  for  and  on  account  of  the  labor,  for 
the  value  of  which  this  action  was  brought ;  that  there  was 
a  contract  between  the   defendant  on   the  one  part,  and 
plaintiff  on  the  other,  that  the  boy  Andrew,  was  to  work 
for  defendant  one  year ;   that  the  said  boy  Andrew,  ran 
away  from  defendant  and  his  employ,  before  the  expiration 
of  said  time,  and  continued  away  from  defendant's  employ 
in  the  Everett  House,  where,  by  the  contract,  he  was  to  have 
worked ;  that  defendant  knows  of  no  other  witness,  by  whom 
such  facts  can  be  fully  shown ;  that  said  witness,  J.  B.  An- 
drews, has  for  a  long  time  been  from  his  residence  in  Council 
Bluffs,  BO  that  defendant  could  not  take  his  deposition,  to  be 
used  on  the  trial  of  this  cauae,  and  could  hot  in  any  way 
procure  his  testimony  to  be  used  on  the  trial  of  the  same. 
Defendant  further  says,  he  has  been  writing  for  the  purpose 
of  getting  the  testimony  of  said  witness,  and  has  been  in- 
formed, that  said  witness  was  away,  and  still  is  away,  from 
his  residence,  and  is  at  some  place  unknown  to  defendant ; 
but  that  he  was  to  be  at  Fort  Des  Moines,  some  time  in 
July,  1856,  when  and  where  his  deposition  could  be  taken, 
to  be  used  on  the  trial  of  this  cause,  but  that  he  has  not  been 
here,  and  is  still  expected."    This  application  being  over- 
ruled by  the  court,  the  trial  proceeded,  during  which  the 
defendant  asked  certain  instructions,  which  were  refused, 
and  which,  under  the  decision  of  the  court,  it  is  not  neoes- 
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sarj  to  state.  Judgment  was  rendered  for  the  plaintiff,  and 
the  defendant  appeals,  assigning  for  error,  the  oyerruling 
ike  motion  for  a  continuance,  and  the  refusal  to  give  the 
instructions  asked. 

Brown  Jk  Mtoood^  for  the  appellant. 

tT.  E.  Jewett,  for  the  appellee. 

Wbiqht,  C.  J.[1] — No  part  of  the  testimony  is  before  us, 
nor  is  there  anything  to  show  the  pertinency  of  the  instruc- 
tions asked  and  refused,  and  the  most  that  can  be  claimed 
for  them  is,  that  they  might  possibly  be  correct  under  a 
certain  state  of  proof.  Not  being  advised  as  to  the  proof  in 
the  case  before  us,  we  cannot  judge  of  their  applicability, 
and  cannot  therefore  say  that  they  were  improperly  refused, 

We  are  then  left  to  inquire  whether  the  application  for  a 
continuance  was  correctly  overruled.  We  have  examined 
the  affidavit  with*  some  care,  and  are  unable  to  see  upon 
what  ground  the  ruling  below  was  based.  It  is  true  that 
two  affidavits  were  made  on  different  days,  the  first  one  be- 
ing substantially  defective. 

The  second  one,  however,  stands  upon  a  basis  and  pre- 
sents grounds,  so  substantially  different  from  the  first,  that 
it  cannot  be  claimed  with  justice,  that  the  defendant  had  no 
right  to  be  heard  upon  such  second  application.  This  ob- 
jection being  thus  obviated,  we  must  look  to  the  sufficiency 
of  the  affidavit  As  already  intimated,  we  think  it  complies, 
substantially  and  fully,  with  the  law.  And  we  see  no  reason 
why  defendant  was  not,  under  the  most  strict  rule,  entitled 
to  his  continuanca 

Where  a  party  clearly  brings  himself  within  the  law^  in 
applications  of  this  character,  and  no  special  circumstances 
are  shown,  as  that  prior  continuances  have  been  granted, 
or  something  of  that  kind,  it  is  the  duty  of  the  court  to  grant 
the  motion,  and  a  refusal  to  do  so,  may  and  will  be,  reviewed 


[1]  Stocktox;  X,  diflseottng: 
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by  ibis  court.  It  is  said,  however,  that  this  affidavit  is  de- 
fective in  that  the  affiant  states,  that  he  knows  of  no  other 
witness  bj  whom  the  facts  detailed  can  be  as  fully  proved, 
as  by  the  one  alleged  to  be  absent,  whereas  the  law  requires 
that  he  shall  state  that  he  knows  of  no  other  witness  by 
whom  the  facts  can  be  fully  proved.  In  our  opinion,  how- 
ever, the  objection  is  without  weight.  The  law  does  not 
contemplate,  that  a  party  is  entitled  to  a  continuance,  only 
in  the  event  that  a  witness  is  absent,  by  whom  he  can  fully 
prove  particular  facts  or  a  particular  fact.  But,  if  from  the 
witness,  he  can  obtain  testimony,  tending  to  substantiate 
particular  facts,  or  if  his  testimony  will  materially  assist  in 
determining  the  issues  joined,  he  has  a  right  to  his  presence, 
(or  deposition,)  unless  there  is  some  other  witness  by  whom 
the  same  facts  can  be  substantiated,  to  the  same  extent  as 
they  would  be  by  the  absent  witness.  It  is  that  which  the 
absent  witness  would  swear  to,  if  present,  that  the  affiant 
claims  the  benefit  of  by  his  affidavit,  and  when  he  swears 
that  he  knows  of  no  other  witness  by  whom  he  can  prove 
such  fact  or  facts,  as  fully  as  he  can  by  the  one  thus  absent^ 
in  our  opinion  he  complies  with  the  law.  Under  our  prac- 
tice, the  adverse  party  may  admit,  that  the  witness,  if  present^ 
would  swear  to  the  facts  stated,  and  thus  avoid  a  continu- 
ance ;  ))ut  he  is  not  required,  as  formerly,  to  admit  the  truth 
of  the  matters  thus  stated,  or  have  his  cause  continued.  Nor, 
on  the  other  hand,  need  the  party  applying  state  in  his  affi- 
davit, that  he  cannot  fully  prove,  that  is,  that  he  cannot 
fully  substantiate  or  demonstrate,  by  any  other  witness,  the 
facts  or  matters  which  he  expects  to  prove  by  the  absent 
witness.  But  if  he  knows  of  no  other  means  within  hia 
reach,  by  which  he  can  supply  the  defect  in  his  testimony, 
occasioned  by  the  absence  of  the  witness  named,  and  makes 
this  as  well  as  the  other  matters  required  by  the  Code  ap- 
pear, he  substantially,  and  we  think  even  technic*ally,  com- 
plies with  the  law,  and  should  have  time  ordinarily  to  ob- 
tain his  proof.  Because,  therefore,  this  continuance  was 
improperly  refused,  the  judgment  is  reversed  and  cauao 
renoanded,. 
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Stockton,  J.,  dissenting. — ^I  dissent  from  the  opinion  of 
ihe  court  as  to  the  sufficiency  of  the  affidavit  for  a  continu- 
anoe.  The  defendant  asked  for  a  continuance  on  account  of 
the  absence  of  J.  R.  Andrews,  by  whom  he  swears  that  he 
'expects  to  prove  certain  &cts  which  are  stated  in  the  affi- 
davit, and  he  further  says  that  he  "  knows  of  no  person  by 
whom  the  same  facts  can  be  as  fully  proved  as  by  said 
Andrews." 

In  my  (pinion  this  is  not  sufficient  For  aught  that  ap- 
pears, there  may  have  been  other  persons  by  whom  every- 
thing necessary  for  his  defence  could  be  proved,  within  the 
reach  of  the  process  of  the  court,  whom  the  defendant  might 
have  called  as  witnesse&  He  has  no  right  to  assume  that 
he  can  more  fully  prove  them  by  Andrews.  The  statute 
requires  him  to  show  what  diligence  he  has  used  to  obtain 
the  testimony,  the  name  and  residence  of  the  witness,  and 
what  particular  facts  he  expects  to  prove  by  him,  and  he 
must  state  on  oath  thai  he  knows  of  no  other  witness  by 
whom  the  same  facts  can  be  fully  proved.  This  the  defend* 
ant  has  not  done  by  his  affidavit '  By  stating  that  he  knows 
of  no  other  person  by  whom  the  particular  &cts  will  be  as 
folly  proved  as  by  Andrews,  he  authorizes  the  court  to  infer 
that  there  are  other  persons  within  his  reach,  by  whom,  in 
the  language  of  the  law,  "  such  facts  can  be  fully  proved." 

For  ^ese  reasons,  I  think  that  the  affidavit  was  insuffi- 
eienl^  and  that  the  continuance  was  properly  refused. 
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Davis  v.  Milburn. 

It  18  not  true  in  all  caseB,  that  in  order  to  plead  a  former  judgment  in  bar  of  a 
cobeeqnent  suit,  both  the  parties,  and  aU  the  partiesi  most  be  identical! j  the 
same. 

Where  in  an  action  to  reoover  for  the  rent  and  occupation  of  a  mill,  under  a 
lease,  the  defendant,  alleging,  with  other  defences,  that  the  plaintiff  had 
brought  a  former  suit  against  him,  on  a  different  cause  of  action,  while  the 
said  lease  was  existing,  and  in  that  suit,  had  sued  out  a  writ  of  attachment^ 
and  attached  his  catUe,  carts,  wagons,  logs,  lumber,  and  other  property  and 
material,  by  which  and  for  which  he  carried,  on  the  business  of  the  mill,  hj 
means  of  which  he  was  interrupted  in  the  use  of  the  mill,  and  coul^  not  run 
the  same,  and  so  the  use  and  occupation  thereof  was  lost  to  him  for  a  long 
spaoe  of  timo-— wherefore,  and  by  reason  of  whicb,  he  is  not  liable  for  the 
rent  of  the  mill ;  and  where  the  plaintiff  replied,  that  the  defendant  had, 
(prior  to  the  present  suit,)  brought  an  action  against  the  plaintiff,  for  the 
wrongful  suing  out  the  said  attachment,  in  which  action  the  said  defendant 
pleaded  the  same  matters  whicb  are  now  pleaded  in  this  action,  to  wit:  the 
attachment  of  the  said  property,  by  and  with  which,  the  said  mill  was  carried 
on,  as  a  ground  for  the  recovery  of  damages,  and  that  the  said  matters  were 
permitted  to  go  to  the  jury,  and  were  heard  and  tried,  in  which  acticm  the 
said  defendant  reoovered  damages ;  and  where  the  plaintiff  offered  in  en*  j 

denoe,  the  record  of  the  proceedings  in  the  action  for  wrongfully  suing  out  the  ' 

attachment,  to  which  the  defendant  objected :  1.  Because  the  Ibnner  suit  I 

was  not  between  the  same  parties ;  2.  Because,  on  the  trial  of  the  fonoor 
action,  the  court  instructed  the  jury,  that  the  then  plaintiff  could  recover 
only  for  damages  sustained  prior  to  the  commencement  of  the  action,  which 
objection  was  sustained,  and  the  evidence  excluded ;  ffeidf  That  the  court 
erred  in  excluding  the  evidence. 

Appeal  from  the  Wappdlo  District  (hurt, 

This  action  was  brought  to  recover  for  the  rent  and  oo- 
jcupation  of  a  mill  under  a  lease.  The  defendant  pleaded, 
with  other  things,  that  the  plaintiff  had  brought  suit  against 
him,  (relating  to  other  matters,)  while  the  above  lease  was 
existing,  and  in  that  suit  had  sued  out  an^  attachment,  and 
had  attached  his  cattle,  carts,  wagons,  logs,  lumber  and  other 
property  and  material,  by  which  and  for  which  he  carried 
on  the  business  of  the  mill,  by  means  of  which  he  was  in- 
terrupted and  prevented  in  the  use  of  the  mill,  and  could 
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Dot  ran  the  same,  and  so  the  use  and  occupation  thereof  was 
lost  to  him  for  a  long  space  of  time — wherefore,  and  by 
reason  of  which,  he  is  not  liable  for  the  rent  of  the  mill. 
The  plaintiff  replied,  that  the  defendant  had,  (prior  to  this 
present  suit,)  brought  an  action  against  this  plaintiff,  to  re* 
cover  damages  as  for  a  wrongful  suing  out  of  the  said  at- 
tachment,  in  which  action  the  said  Milbum  pleaded  the 
same  matters  which  are  now  pleaded,  to  wit :  the  attach* 
xnent  of  the  said  property,  by  and  for  which  the  mill  was 
carried  on,  as  a  ground  for  the  recovery  of  damages,  and 
that  the  said  matters  were  permitted  to  go  to  the  jury  for 
consideration,  and  were  heard  and  tried ;  and  it  appears  that 
in  that  action,  Milbum  recovered  damages  to  the  amount  of 
three  thousand  five  hundred  dollars,  the  full  amount  claimed 
in  his  petition,  and  that,  in  &ct,  the  jury  found  a  verdict  for 
four  thousand  five  hundred  dollars,  but  this  being  above  the 
plaintiff's  claim,  he  entered  a  remittance  of  one  thousand. 
Upon  Davis  offering  the  record  of  the  foregoing  cause  in 
evidence,  on  the  trial  of  the  present  one,  the  defendant  ob- 
jected, and  the  objection  was  sustained.  Ej^ceptions  were 
taken  to  certain  instructions  given  by  the  court,  which  will 
he  found  stated  in  the  opinion  of  the  court  Judgment  was 
rendered  for  the  defendant,  &om  which  the  plaintiff  appealS| 
assigning  for  error,  the  rejection  of  the  evidence  offered,  and 
the  giving  of  the  instructions. 

• 

ff.  B,  EendershoU  and  K  G.  Ckldwdl^  for  the  appellant 
The  plaintiff  to  establish  the  issue  raised  by  his  replica- 
tion, offered  to  introduce  in  evidence  the  record  of  the  judg- 
ment in  the  suit  brought  by  Defendant  v.  Plaintiff  and  ki$ 
sureties^  on  the  attachment  bond.  To  the  introduction  of 
this  record  the  defendant  objected :  1.  Because  it  was  not  in 
a  suit  between  the  same  parties;  2.  Because  the  judge  on 
the  trial  of  the  suit  for  damages,  had  instructed  the  jury  that 
he  could  only  recover  the  damages  sustained  by  him  up  to 
the  date  of  the  commencement  of  the  suit,  and  that  the  record 
did  not  therefore  show  that  his  whole  claim  for  damages  had 
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been  adjudicated.  The  court  sustained  the  objection,  and 
refused  to  permit  the  record  to  be  introduced  in  evidence. 
The  court  erred  in  this  ruling : 

1.  Because  the  plaintiff's  (in  this  case  defendant,)  claim 
for  damages  was  an  entire  and  indivisible  claim ;  and  a  judg- 
ment for  any  amount,  is  a  bar  to  any  further  siiit  or  offset 
Miller  v.  Cbvert,  1  Wendell,  487 ;  1  Greenleaf  Ev.  641, 
note  5,  also  644,  note  2. 

2.  Because  the  record  shows  he  claimed  his  whole  dam- 
ages and  got  all  he  claimed.  The  objection  that  the  judge 
instructed  that  he  could  only  recover  the  damages  sustained 
up  to  date  of  suit,  is  not  tenable,  because,  1.  The  instruction 
is  not  law,  and  if  they  were  prejudiced  by  it,  they  must 
correct  the  error  in  that  suit  by  appeal,  or  writ  of  error 
2.  The  record  shows  defendant  was  not  prejudiced  by  the 
instruction,  because  he  got  all  he  claimed.  3.  The  record 
shows  further,  that  the  court  instructed  the  jury  to  give 
plaintiff  **  all  the  damages  he  had  sustained,"  and  that,  to 
say  the  least  of  it,  the  instructions  of  the  court  are  conflict- 
ing. The  recprd  presented  a  prima  facie  case,  and  the  court 
ought  to  have  permitted  it  to  go  to  the  jury,  and  erred  in  re- 
fusing so  Jo  do.  1  Greenleaf  Ev.  §  682.  The  record  shows 
that  the  plaintiff  (Milburn)  in  that  suit,  claimed  damages  for 
loss  of  profits  and  delay  occasioned  by  the  attachment,  and 
for  all  the  damages  and  injury  sustained  by  him,  and  recov- 
ered all  he  claimed  by  his  suit,  and  all  he  could  legally  re- 
cover in  that  suit.  The  presumption  of  law  is,  that  he  re- 
covered all  the  damages  he  sustained  and  was  placed  in 
statu  quo,  or  as  nearly  so,  as  dollars  and  cents  could  place 
him.  The  defendant  is  bound  by  the  record  of  this  judg- 
ment Marsh  v.  Pier,  4  Eawle,  243 ;  1  Greenleaf  Ev.  §§  681, 
686.  It  makes  no  manner  of  difference,  that  the  record 
shows  that  the  judgment  was  against  Davis  and  his  sureties. 
The  true  question  is,  who  "  are  the  real  parties  ? "  1  Green- 
leaf Ev.  §  586.  In  other  words,  can  Milburn  now  sue  Davis 
alone  for  damages,  and  prevent  Davis  from  setting  up  and 
offering  in  evidence  this  record,  because  in  that  record  the 
sureties  of  Davis  were  also  sued  ?    If  two  conmiit  a  trespass 


r 
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and  are  jointly  sued,  and  there  is  a  joint  judgment,  can  one 
of  the  defendants  afterwards  be  sued,  and  deprived  of  the 
right  to  show  a  former  recovety,  because  the  parties  are  not 
the  same  ? 

2.  The  court  erred  in  giving  the  following  instruction  to 
the  jury,  to  wit :  "  That  if  Milburn  did  struggle  ineflEectually 
to  run  the  mill  during  the  time  sued  for,  but  failed  to  do  so 
with  profit  or  success,  during  the  said  time,  on  account  of  the 
wrongful  suing  out  of  the  attachment,  then  the  verdict  should 
be  for  the  defendant."  In  giving  this  instruction,  the  court 
did  certainly  err.  No  eviction  is  set  up  in  the  answer,  or 
pretended.  He  occupies  our  mill,  is  not  evicted,  retains 
possession,  uses  the  machinery  of  the  mill  and  the  mill 
property,  the  only  thing  leased  to  him,  makes  no  offer  of  a 
surrender,  gives  no  notice  that  the  attachment  has  practically 
operated  as  an  eviction ;  but  after  enjoying  the  full  and 
undisturbed  possession  of  the  leased  premises  and  using  themi 
comes  in  and  asks  to  be  released  firom  paying  any  rent  at  all 
because  he  could  not  run  the  mill  "  with  profit  or  success.'' 
See  4  Cowen,  581. 

C  C.  Nburse  and  A.  Hall^  for  the  appellee,  cited  no  au- 
thorities. 


WooDWARP,  J. — The  plaintiflf  sues  for  rent  The  de- 
fendant pleads  that  he  was  interrupted  in  the  use  and  enjoy- 
ment of  the  lease,  by  the  operation  of  the  plaintiff's  writ  of 
attachment  Tbe  plaintiff  replies  that  the  defendant  has 
sued  and  recovered  damages  for  that  interruption.  This 
reply  is  in  the  nature  of  a  bar,  and  not  of  a  set-off  The 
only  question  is,  whether  Milburn  can  recover  damages  for 
the  interruption,  and  also  plead  the  interruption  as  an 
excuse  for  not  paying  the  rent  We  think  he  cannot  .That 
the  subject  matter  pleaded  is  the  same,  is  very  probable. 
The  amount  which  he  recovered  is  strong  evidence  that  he 
recovered  for  this,  for  upon  an  examination  of  the  declara- 
tion and  pleadings  in  the  former  suit,  it  would  seem  impos- 
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sible  to  sustain  the  verdict  upon  any  other  assumption.  But 
whether  this  is  so  apparent  or  not,  is  immaterial.  It  is  su^ 
ficient  that  Milburn  included  •it  in  his  claim  for  damages^ 
and  that  it  was  heard  and  tried.  To  the  introduction  of  the 
record  of  that  former  suit,  in  which  Milburn  so  recovered 
against  Davis,  Milburn  objects:  1.  Because  the  former  suit 
was  not  between  the  same  parties  with  the  present  one: 
2.  Because,  on  the  trial  of  the  former  cause,  the  court  in- 
structed the  jury,  that  the  then  plaintiff  could  recover  only 
for  damages  sustained  by  him,  prior  to  the  date  of  the  com* 
znencement  of  the  action ;  and  that,  therefore,  the  record 
did  not  show  that  his  whole  claim  for  damages  had  been 
adjudicated. 

As  to  the  first  of  these  two  grounds  of  objection.  The 
farmer  action  was  brought  on  the  attachment  bond,  against 
Davis,  the  principal,  with  Shepherd  and  Mayne,  his  sure- 
.ties  in  tbe  bond.  It  is  not  true  in  all  cases,  that  in 
order  to  plead  a  former  judgment^  both  the  parties,  and 
all  the  parties,  must  be  identically  the  same.  Such  a 
case  as  the  present  one  forms  one  of  the  exceptions.  Da- 
vis was  the  sole  meritorious  party  in  the  former  action, 
the  others  being  only  sureties  on  the  bond.  There  was 
no  question  of  right,  title  or  interest,  in  which  they 
were  conjoint  with  Davis,  to  be  settled.  The  only  mat- 
ter of  that  nature  was  between  Milburn  and  Davis,  and 
if  the  original  common  law  order  of  suing  in  such  a  case, 
still  prevailed,  this  would  appear.  Then  Milburn  would  have 
to  sue  Davis  alone,  in  the  first  instance^  to  determine  whether 
the  attachment  had  been  sued  wrongfully,  and  to  settle  the 
damages ;  and  then,  if  they  were  not  paid,  he  would  sue  the 
sureties,  with  the  principal  on  the  bond.  By  the  modem 
practice,  we  sue  on  the  bond  in  the  first  instance.  But  this 
mode  of  proceeding  cannot  affect  the  substantial  rights  of 
parties  in  tbe  other  bearings  of  the  case.  See  authorities 
cited  by  appellant's  counsel.  The  second  objection  to  the 
admission  of  the  record  of  the  former  suit,  was  that  Milburn, 
in  that  suit,  could  not  recover  for  damages  accruing  subse- 
eequently  to  the  commencement  of  it.    This  is  true.    But 


SUPREME  COURT  OASES.-rl866.  261 

Dayis  ▼.  Milbnrau 

yet,  if  he  brings  his  action  too  soon,  it  is  his  own  misfertune 
or  fault  His  cause  of  action  was  one  and  indivisible,  and 
he  could  not'  sue  again ;  and  for  the  same  reason,  he  cannot 
make  the  use  be  now  seeks,  of  the  subject  matter  of  it.  It 
appears  perfectly  manifest  that  Milbum  cannot  both  recover 
for  the  interruption  of  the  use  by  Davis,  and  also  refuse  to 
pay  rent  for  the  use.  This  would  be  equivalent  to  recover- 
ing twice  for  the  same  thing.  And  on  the  first  point,  the 
case  put  by  plaintiff's  counsel,  is  pertinent  If  two  commit 
a  trespass,  and  are  sued  jointly,  and  there  is  a  joint  judg- 
ment, can  one  be  afterward  sued,  and  deprived  of  the'  right 
to  show  the  former  recovery,  because  the  parties  are  not 
the  same?  The  record  should  have  been  admitted  in 
evidence.  «    : 

Tlie  next  error  is  assigned  upon  the  following  instruction, 
given  by  the  court,  at  the  request  of  the  defendant :'  "  If 
Milbum  struggled  ineffectually  to  run  the  mill,  during  the 
time  sued  for,  but  failed  to  do  so  with  profit  or  success,  on 
account  of  the  wrongful  suing  out  of  the  attachment,  then 
the  verdict  should  be  for  the  defendant"  This  instruction 
was  given  upon  the  basis  that  the  record  of  the  former  suit 
could  not  be  made  evidence  as  a  bar,  and  that  Milbum 
might  yet  recover  further  for  the  same  cause  of  action, 
though  for  damages  accruing  subsequently  to  the  former 
suit;  and  as  this  was  an  error,  so  was  the  giving  the  instruc- 
tion, however  correct  it  might  have  been  in  the  former  suit 
Upon  the  same  ground,  that  is,  the  ruling  of  the  court  that  * 
the  former  cause  of  action  could  be  inquired  into  in  this  suit> 
the  plaintiff  requested  the  court  to  instruct  that  the  suing 
out  the  attachment  must  be  willful,  as  well  as  wrongful,  in 
order  to  constitute  a  ground  of  action  or  defence,  which  the 
court  rightfully  refused.  The  plaintiff  further  requested  the 
court  to  instruct,  that  if  the  plaintiff  believed  that  the  de- 
fendant was  about  to  dispose  of  his  property,  &c.,  he  had  a 
right  to  sue  out  the  attachment.  The  refusal  of  both  tfa^se 
instructions  was  correct,  upon  the  ground  that  the  former 
suit  could  not  have  been  inquired  into,  having  been  previ* 
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ously  disposed  o£     As  to  the  doctrine  of  these  iostruotions, 
see  the  case  of  Mahnke  v.  Damon  A  Oo.^  3  Iowa,  107. 
The  judgment  of  the  District  Court  is  reversed. 


MiLLEB  V.  CnrrrBNDBN  et  al. 

180  4^1  ^  *^  executory  devise,  a  freehold  maj  be  made  to  oommenoe  in  fiOun,  and 

no  particular  estate  is  neceasarj  to  support  it ;  and  where  the  future  estate 
is  to  arise  upon  some  specific  contingency,  the  fee  simple  is  left  to  descend 
to  the  heir  at  law,  until  such  contingency  happens. 

The  number  of  contingencies  is  not  material,  if  they  are  to  happen  within  the 
limits  allowed  by  law ;  and  the  only  question  isi  whether  they  are  to  happen 
within  a  reasonable  time. 

For  the  purpose  of  carrying  into  effect  the  Intent  of  the  testator,  courts  will 
sanction  any  mode  pointed  out  by  him,  consistent  with  the  rules  of  law. 
The  intent  will  not  be  set  aside,  because  it  cannot  take  effect  as  fully  as  the 
testator  intended,  but  it  will  be  allowed  to  work  as  far  as  it  can. 

Where  there  is  a  present,  immediate  devise,  there  must  exist  a  competent  de- 
visee, and  a  present  capacity  to  take ;  but  if  there  exists  in  the  bequest,  the 
least  circumstance  from  which  to  collect  the  testator's  intention  of  anything 
else  than  an  immediate  devise,  to  take  effect  in  preaenUy  then,  if  confined 
within  legal  limits,  it  is  good  as  an  executory  devise. 

Where  lands  are  granted  to  individuals,  for  the  use  of  a  church,  which  at  the 
time  of  the  grant  is  not  incorporated  as  such,  the  persons  to  whom  the  g^rant 
is  made,  stand  seized  to  the  use,  and  when  the  church  receives  legal  capacity 
to  take  and  hold  the  real  estate,  the  statute  executes  the  possession  to  the 
use,  and  the  estate  vests. 

Whore  J.  M.  being  desirous,  (as  the  deed  recites,)  to  promote  the  cause  of  true 
religion  in  the  town  of  Keokuk,  and  in  consideration  of  one  dollar,  in  hand 
paid,  conveyed  certain  real  estate  to  0.  and  four  other  persons,  and  their 
successors,  as  trustees,  in  trust,  for  the  use,  benefit  and  support  of  an  ortho- 
dox Congregational  Ohurch  at  the  town  of  Keokuk,  to  he  called  and  nemwi 
the  Congregational  Church  of  Keokuk,  and  said  trustees  were  instructed 
and  enjoined,  to  appropriate  the  land  conveyed,  and  every  part  thereof^  and 
all  moneys  arising  from  the  sale,  lease,  or  rent  thereof,  to  the  use,  beneflti 
and  support  of  the  first  orthodox  Congregational  Church  wfueh  ahoM  he  or- 
fianixed  at  the  said  town,  under  the  title  aforesaid,  and  until  such  church 
shall  be  organized  at  the  said  town,  the  said  trustees  shall  invest  all  such 
moneys,  and  allow  them  to  accumulate  for  the  benefit  of  said  church,  toUtI 
ike  period  of  swik  orgaswsaUon;  and  where  the  trustees  on  the  day  of  the 
execution  of  the  deed,  accepted  the  trust  in  writing,  and  agreed  to  execute 
the  same ;  and  where  the  said  J.  M.  after  the  execution  of  said  deed,  in  hii 


SUPREME  COURT  OASES.— 1856.  253 

Miller  y.  Ohittenden  et  aL 

last  will  and  testament;  bequeathed  certain  real  estate  to  his  executors^  in 
trost  fi>E  his  children,  and  to  be  convejed  to  said  cliildren  at  the  expiration 
often  years  fiom  the  date  of  said  will,  upon  certain  conditions,  and  if  either 
of  said  children,  in  the  judgment  of  said  executors,  failed  to  comply  with 
SQch  conditions,  then  the  share  of  such  child,  was  to  be  conveyed  to  the 
said  trustees,  for  the  use  and  support  of  a  Congregational  Church  at  Keokuk ; 
and  where  the  trustees,  after  the  death  of  the  testator,  took  possession  of 
the  real  estate  so  conveyed,  and  subsequently  a  Congregational  Church, 
bearing  the  name  indicated  in  the  deed,  was  organized ;  I.  Held^  That  the 
gift  to  the  church,  in  contemplation  of  its  organization,  was  valid,  and  the 
use  good ;  2.  That  the  gift  was  a  charity  in  its  largest  and  most  comprehea- 
siYe  sense,  as  understood  either  in  morals  or  in  law,  and  a  trust  in  the  nar- 
row and  more  restricted  sense,  as  applied  to  conveyances  between  individ- 
uals, which  courts  of  equity  have  always  recognized  and  enforced ;  3.  That 
the  estate  vested  in  the  trustees,  until  the  beneficiaries  for  whom  the  charity 
was  intended,  were  in  a  condition  to  call  for  the  application  of  the  fond  in 
the  hands  of  the  trustees ;  4.  That  the  use  was  not  bad,  because  the  trustees 
named  in  the  deed,  had  no  power  to  oiiganize  the  church,  or  bring  it  into 
existence.  / 

Courts  are  actmg  judicially,  as  long  as  they  effectuate  the  intention  of  a 
donor. 

A'ppeaX  from  the  Lee  District  Court. 

This  cause  was  heard  and  decided  at  the  Jane  term, 
1866,  and  will  be  found  fully  reported  in  2  Iowa,  315,  to 
which  the  reader  is  referred  for  a  statement  of  the  £icts  of 
the  case.    At  that  term,  after  the  decision  was  announced, 


filed  the  following  Jj  ^  /^,„^  £ 


PETITION  FOR  A  REHKARIKG : 

S.  T.  Marshall,  one  of  the  defendants  and  party  in  inter- 
est in  this  case,  now  comes  and  petitions  the  court  for  a  re* 
hearing  in  this  case,  upon  the  following  points,  and  prays 
for  time  to  present  a  written  argument 

Fact  1.  That  the  title  under  and  upon  which  he  claimsi 
was  a  purchase  for  a  full  and  hona  fide  consideration  from 
the  heirs  of  James  McKean,  before  there  was  any  Congrega- 
tional Church  organized  or  contemplated  in  the  city  of 
Keokuk,  and  before  the  trustees  under  the  deed  to  Chitten- 
den and  others,  had  in  any  maimer  reduced  the  premises  to 
poBsesaioiL 
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Point  1.  That,  judicially  and  legally,  the  use  remained 
in  the  grantor,  McKean,  and  his  heirs,  and  although  the 
deed  is  e\  idence  of  an  intention  on  the  part  of  McKean,  yet 
that  intention  was  not  executed  in  such  a  manner  as  can  be 
upheld,  upon  any  judicial  principle,  and  if  upheld  at  all,  it 
must  be  by  the  prerogative  power  of  the  court. 

Fact  2.  That  the  intention  of  the  grantor  was  to  estab- 
lish an  Orthodox  Congregational  Church — strictly  a  pious 
use — ^limited  to  an  association  of  persons  holding  a  specific 
faith,  and  entirely  distinct  from  a  public  dedication. 

Point  2.  That  there  is  a  distinction  between  what  the  law 
terms  a  public  dedication  of  real  estate  and  a  grant  or  devise 
for  a  limited  pious  use.  The  former  is  general,  permanent 
— ^not  subject  to  change,  and  the  use  and  purpose  of  the 
grant  becomes  certain  and  beneficial  as  soon  as  made,  as  it 
imparts  its  benefits  to  surrounding  and  neighboring  prop- 
erty.  Dedications  depend  upon  no  persons,  or  class  of  per- 
sons, and  can  never  fail,  except  by  manifest  abandonment. 
The  latter  are  partially  limited  by  a  fact,  transitory  and  in- 
corporeal.    The  foundation  is  opinion  or  faith. 

Fact  8.  That  when  Marshall  purchased  from  McKean's 
heirs,  he  knew  of  the  existence  of  the  deed  to  the  trustees, 
but  he  had  no  knowledge  of  the  presence  or  Congregational 
belief  of  those  persons  who  resided  in  or  about  Keokuk,  who 
held  that  doctrine,  or  of  an^ititehtion"6f*peraops<to"ibrftfy 
church  of  that  character.  He  had  notice  of  one  branch  of 
facts  necessary  to  pass  the  title  from  McKean ;  but  as  it  is 
admitted  that  there  must  be  beneficiaries,  immediate  or  re- 
mote, he  had  no  notice  upon  that  subject,  nor  of  facts  that 
should  put  him  upon  inquiry. 

Point  3.  That  the  deed  from  McKean  to  Chittenden  and 
others,  imparted  only  notice  of  its  contents,  and  the  other 
facts  necessarily  existing  m  pais^  should  at  least  exist  in  such 
a  form  that  inquiry  would  disclose  it,  as  the  bofia  fde  pu]> 
chaser  should  be  protected ;  every  fact  necessary  to  divest 
the  gratjtor  of  his  title,  should  be  embraced  in  the  notice. 

That  in  carrying  out  the  intention  of  the  grantor,  law  will 
not  complete  what  has  been  left  undone  by  the  grantor ;  the 
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act  of  the  grantor  must  fix  the  character  of  the  estate.    If 
it  is  not  so  fixed,  no  judicial  power  can  supply  the  defect. 

Fact  4.  That  no  act  that  has  transpired  since  Marshall's 
purchase,  could  prejudice  his  title.  That  title  was  good  or 
bad  when  he  received  it ;  if  good,  it  could  not  be  defeated 
by  a  subsequent  organization  of  a  church ;  if  bad,  it  could 
not  revert  into  a  good  title  by  a  more  extended  laches  of  the 
church  organization. 

In  urging  upon  the  court,  and  insisting  that  this  cause 
shall  be  opened  for  Airther  investigation,  consideration  and 
argument,  I  know  that  there  can  be  but  one  excuse — a 
thorough  and  deep  conviction,  after  a  full  and  careful  recon- 
sideration and  re-examination  of  the  principles  involved  in 
the  decision,  that  the  judgment  of  the  court  is  erroneous,  and 
that  the  error  can  be  demonstrated  and  made  apparent. 
With  this  conviction  thoroughly  fixed  upon  my  mind,  con- 
firmed by  a  careful,  and  (as  far  as  I  am  capable,)  a  candid 
examination  of  the  very  able  opinion  of  the  court,  I  now 
present  the  "judicial  logic,"  and  insist  that  this  court  shall 
stop  and  review  the  great  principles  passed  upon  in  the  ex« 
amination  of  this  case. 

In  urging  this  application  to  the  court,  I  feel  that  I  ven- 
ture far,  and  hazard  an  imputation  upon  myself  of  "  over 
zeal  and  stubborn  persistence,"  after  a  full,  careful,  and 
labored  investigation  has  fixed  the  wrong  upon  my  cause. 
I  know  how  repugnant  it  is  to  return  and  relabor  a  task 
already  believed  to  be  done.  I  feel  the  difficulty  that  lies 
in  my  path,  in  attempting  to  satisfy  this  court  that  a  further 
investigation  will  compel  it,  as  the  dispenser  of  pure  justice 
and  enlightened  law,  to  change  this  decision.  It  is  not  in- 
tended to  renew  the  discussion  upon  all  the  points  originally 
presented.  Nearly  all  of  them  are  satisfactorily  disposed  of 
in  the  opinion  of  the  court. 

The  error  in  the  conclusion  of  the  court,  consists  in  a  mis- 
conception of  the  true  distinction  between  judicial  power — 
judicial  action — and  prerogative  power — ^prerogative  action. 

The  constitution  of  the  state  of  Iowa  limits  and  defines 
the  powers  of  the  courts  of  this  state,  to  judicial  power,  and 
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their  sphere  to  purely  judicial  action;  hence  the  court  has 
very  properly  decided,  that  if  they  cannot  uphold  the  grant 
fix»m  McKean  to  the  trustees,  without  resorting  to  preroga- 
tive power,  that  it  will  not  be  upheld. 

In  discussing  and  examining  this  question,  it  must  be 
borne  in  mind  that  the  English  authorities,  where  the  doc- 
trine of  charities  arose,  and  the  American  authorities,  who 
have  borrowed  and  followed  the  English,  have  combined 
and  mingled  the  prerogative  and  judicial  powers ;  and  that 
they  declare  that  to  favor  these  donations,  they  will  assume 
and  exercise  powers  not  judicial,  but  prerogative.  This 
court  should  not  be  misled  by  these  decisions,  but  should 
carefully  discriminate,  and  find  the  separating  line  between 
the  two  powers,  and  confine  its  action  to  the  exercise  of 
judicial  power  alone. 

Prerogative,  according  to  the  Englisli  law,  and  it  is  the 
same  with  American,  is  "  an  arbitrary  power  vested  in  the 
executive  department  of  the  government,  to  do  good,  and 
not  evil."  Coke,  Litt.  90 ;  Eutherf.  Inst  279 ;  6  Bacon,  A., 
486,  title  Prerogative:  2  Bouvier's  L.  D.  370.  Under  the 
constitution  of  our  state,  it  is  impossible  for  this  power  to 
exist,  except  by  constitutional  provision  or  legislative  en- 
actment. 

Prerogative,  when  applied  to  the  doctrine  of  charities, 
under  tht;  English  constitution  and  government,  operated 
upon  the  property,  and  arbitrarily  retained  it,  for  the  pur- 
pose of  carrying  out  the  express  or  implied  intention  of  the 
grantor  or  devisor.  The  term  cy  pres^  as  applied  to  charities 
of  this  character,  is  merely  words  used  to  indicate  one 
branch  of  prerogative  power.  Where  the  devise  could  not 
be  carried  out  in  accordance  with  the  words  of  the  devisor, 
the  estate  was  still  held  by  the  prerogative  power  of  the 
government,  and  used  for  some  other  charity,  approximate 
ing  as  near  as  practicable,  the  one  indicated  by  the  donor. 
When,  to  save  the  estate  firom  the  heir,  the  crown  resorted 
to  this  approximate  disposition  of  the  property,  it  was  called 
cy  pres^  as  contradistinguished  from  the  general  and  univer* 
sal  application  and  exercise  of  this  power*  . 
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The  judicial  power  of  this  state  is  a  co-ordinate  branch  or 
power  of  the  government.  The  courts  represent  and  exer- 
cise the  powers  of  that  branch  of  the  government  They 
cannot  make  law.  They  cannot  fix  the  relations  between 
persons  and  property.  They  must  follow  and  enforce  the 
law,  whether  good  or  bad.  They  are  not  arbitrators,  but 
the  interpreters  of  the  law.  They  cannot  interpose  their 
power  to  destroy  or  to  uphold,  only  when  the  law  has  fixed 
the  status,  and  authorized  judicial  action. 

To  the  courts  of  this  state,  the  constitution  and  the  law 
have  confided  the  duty  of  ascertaining  and  declaring  what 
the  law  is,  and  enforcing  the  mandates  and  judgments  when 
rendered.  They  can  investigate  and  decide  upon  the  rights 
of  persons  and  the  right  of  things ;  private  rights  and  pub- 
lic wrongs,  in  accordance  with  known  and  established  law: 
and  here  their  duty  ceases,  and  here  their  powers  are  at  an 
end.  Indeed,  to  use  the  word  power,  in  defining  the  real 
duty  of  courts,  is  deceptive.  It  is  not  the  exercise  of  power; 
it  is  the  naked  science  of  ascertaining  rules  that  exist,  and 
applying  those  rules  to  the  facts,  which  the  case  under  con- 
sideration demands  from  thq  laws  of  the  land.  To  ascertain 
and  declare  what  the  law  is,  is  not  the  exercise  of  a  power. 

On  the  25th  day  of  December,  1846,  John  McKean  ex- 
ecuted a  deed  for  the  land  in  controversy,  to  A.  B.  Chitten- 
den and  others,  in  trust,  and  for  the  use  and  benefit  and 
support  of  an  Orthodox  Congregational  Church  at  the  town 
of  Keokuk,  to  be  called  and  named  the  Congregational 
Church  of  Keokuk.  At  the  time  the  deed  was  executed, 
there  was  no  church  of  that  denomination  in  Keokuk,  in  an 
organized  or  unorganized  form ;  nor  was  there  any  asso- 
ciated body  of  persons  to  which  the  grantor  referred,  or  in- 
tended to  refer.  The  church,  which  was  to  be  the  benefi- 
ciary, was  not  in  existence,  nor  was  there  any  power  to 
bring  it  into  existence.  There  was  no  existing  law,  rule»  or 
power,  &om  which  such  an  institution  would  certainly  em- 
anate. 

McKean  died  in  March,  1847.    In  August,  1849,  defend- 
ant)  Marshall,  purchased  the  land  for  a  valuable  conaidera- 
VoL.  IV.  17 


268  SUPREME  COURT  CASES.— 1856. 

ICUer  T.  Chittenden  et  aL 

tion,  from  several  of  the  heirs  of  McKean,  and  immediately 
thereafter  filed  his  petition  in  Chancery  against  the  trustees 
to  vacate  the  trust  and  have  the  tide  quieted  and  decreed  to 
him,  which  petition  was  heard,  and  the  Supreme  Court  of 
the  State  adjudicated  in  his  favor,  but  remanded  the  case 
back  to  the  District  Court,  where  the  same  is  now  pending. 

In  1862,  the  present  petition  was  filed.  In  February, 
1854,  a  Congregational  Church  was  organized  in  Keokuk 
Previous  to  that  organization,  a  number  of  persons  had  re- 
sided in  Keokuk  who  professed  to  hold  the  Congregational 
faith,  but  had  attached  themselves  to  the  Presbyterian  Church, 
under  some  arrangement  with  that  organization. 

It  is  about  seven  years  from  the  date  of  the  deed  fix)m 
McKean  to  the  trustees,  to  the  organization  of  the  church. 
It  is  nearly  five  years  after  Marshall  purchased  from  the 
heirs  of  McKean,  and  filed  his  bill  to  set  aside  the  convey- 
ance and  have  this  title  quieted,  before  any  church  was  or 
ganized.  At  the  time  the  church  was  organized,  the  suit 
of  Marshall  and  the  suit  of  Miller  were  both  pending.  The 
title  upon  which  those  suits  were  based,  had  been  made 
nearly  six  years.  Now  the  question  is,  whether  Chittenden 
and  the  other  trustees  have  acquired  the  title  to  the  land  in 
controversy,  by  purchase  from  McKean,  under  the  deed  of 
December  25th,  1846,  or  whether  Marshall  acquired  title 
under  his  purchase  from  McKean's  heirs,  in  August,  1849. 
These  titles  are  here  brought  together,  and  must  be  tested, 
by  rules  of  law.  There  is  no  fisolure  of  trustees.  Their 
deed  is  in  form  and  without  exception.  There  is  no  fraud, 
mistake  or  accident,  or  trust,  as  between  these  titles ;  one  or 
the  other  party  has  the  title,  without  the  aid  of  a  court  of 
equity.  Marshall  purchased  whatever  right,  title  and  in- 
terest the  heirs  had  at  the  time  he  obtained  the  convey- 
ance. Whatever  Marshall  acquired  by  the  purchase,  he 
still  holda 

The  conveyance  from  McKean  to  Chittenden  and  othen^ 
passed  a  naked  legal  title,  and  in  terms  excluded  the  poo- 
ability  of  their  having  an  interest  or  use.  The  use  was 
separated  from  the  legal  title.    The  cestui  quA  lue  indicated  in 
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the  deed,  was  not  in  existence ;  so  that  it  was  impossible  for 
it  to  vest  It  must  return  to  the  vendor.  The  absence  or 
non-existence  of  a  specific  object  of  the  grant  being  apparent 
in  the  deed  itself  fixes  this  position. 

Now  it  is  distinctly  asserted  in  the  case  of  TVitstees  of  P. 
JB.  Association  v.  Harts  JS^.,  4  Wheaton,  1,  that  where 
there  are  no  particular  persons  designated,  who  are  the  indi- 
Tidual  objects  of  the  testator's  bounty,  there  is  no  cestui  que 
trust  to  claim  its  execution ;  consequently,  the  estate  is  not 
disposed  of.  And  this  particular  principle  asserted  in  that 
decision,  is  expressly  preserved  by  Story  in  Vidal  v.  QerarJCs 
JExecutorSf  2  How.  127.  There  is  no  conflict  in  those  deci- 
sions on  this  point  This  same  doctrine  is  fully  recognized 
in  Wheeler  v.  Smith,  9  How.  55,  by  that  court,  some  years 
after  the  decisions  in  the  other  cases. 

The  Thvm  of  Powlet  v.  Clark,  6  Cranch,  886,  relied  upon 
by  the  court,  I  think  when  fully  understood  and  applied, 
fblly  estabhshes  the  doctrine  we  contend  for.  In  that  case, 
it  appears  that  in  1761  a  royal  grant  was  made  to  a  number 
of  persons,  of  land,  in  the  town  of  Powlet.  In  the  grant 
was  "  one  share  of  five  hundred  acres  for  a  glebe  for  the 
Church  of  England,  as  by  law  established."  There  was  no 
established  religion ;  but  every  town  was  by  law  required 
to  support  and  maintain  some  kind  of  religious  worship. 
There  was  no  church  established  in  that  town  of  that  de- 
nomination, prior  to  1802,  and  that  not  in  accordance  with 
the  canons  of  that  church.  After  the  Bevolution,  and  after 
Vermont  became  separated  from  New  Hampshire,  and  suc- 
ceeded to  all  the  rights  of  the  crown,  to  the  unappropriated 
as  well  as  appropriated  glebes,  in  1781,  a  law  was  passed 
putting  these  lands  into  the  charge  of  the  selectmen  of  the 
town.  In  1794^  the  state  granted  the  entire  property  in  the 
glebes  to  the  town,  for  the  sole  use  of  religious  worship,  and 
authorized  the  selectmen  to  lease  and  recover  these  lands. 
In  1795,  the  act  of  1794  was  repealed,  and  in  1805,  all  the 
(^bes  were  given  to  the  towns ,  for  the  use  of  schools,  and 
the  selectmen  were  authorized  to  lease  them,  &c. 

In  1802,  there  was,  in  the  town  of  Powleti  a  society  of 
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Episcopaliana,  diQj  organized  under  tliat  denominatioii| 
known  as  the  Church  of  England.  They  employed  a  Mr. 
Chittenden,  a  regularly  ordained  minister  of  that  church,  to 
preach  for  them,  and  gave  him  the  glebe  in  question,  who 
leased  it  to  defendant,  Clark,  and  others,  who  went  into  pos* 
session,  and  Chittenden  received  the  rents.  Chittenden  died 
in  1809,  and  a  Mr.  Bronson,  a  regularly  ordained  minister, 
officiated  there,  and  received  the  rents  and  profits  of  the 
land  until  September,  1811,  when  the  Bev.  Stephen  Jewett 
became  the  regular  pastor  of  that  church. 

It  will  be  seen  here,  that  the  contest  was  between  the 
schools  and  the  church — ^the  church  claiming  under  the 
royal  grant  of  1761 ;  the  schools  under  the  statutes  of  1784 
and  1806. 

The  following  propositions  are  clearly  decided  by  the 
court: 

1st.  That  the  royal  grant  was  a  dedication  for  the  use  of 
the  church,  which  could  have  no  existence  without  such  en- 
dowment, and  consequently  the  title  remained  in  abeyance 
for  the  consecration  of  the  church. 

2d.  That  inasmuch  as  the  citizens  of  the  town  had  by  law, 
to  maintain  religious  worship,  they  were  invested  with  a 
right  to  the  use. 

8d.  That  after  the  grant  was  made,  the  crown  could  not 
retake  the  land  to  itseli^  without  the  consent  of  the  town, 
and  the  church,  if  there  was  one. 

4:th.  That  after  the  Bevolution,  the  state  of  Vermont  sue* 
ceeded  to  all  the  rights  of  the  crown,  in  relation  to  these  lands. 

6th.  That  if  before  the  passage  of  the  act  of  1794,  there 
had  been  a  regolarly  organized  church,  according  to  the 
rules  and  laws  of  the  Church  of  England,  the  act  of  1784 
could  not  have  divested  them  of  the  use,  without  their  con- 
sent and  the  consent  of  the  town. 

6th.  That  the  church  organized  in  1802,  was  too  late. 
The  town  being  the  only  cestui  que  use  in  existence  in  1784, 
had  the  right  to  assent^  and  with  that  assent,  the  state  could 
change  the  entire  character  of  the  grant,  and  give  it  to 
schools. 


SUPREME  COURT  OASES.— 1853.  261 

MUIer  y.  Chittenden  et  aL 

Now,  I  think  the  principles  presented  in  this  case,  clearly 
show  that  if  there  had  been  no  town  or  municipality  in  the 
territory  of  Powlet,  the  state  of  Vermont  could  have  exer- 
cised  perfect  dominion  over  the  lands. 

The  church  in  that  case  lost  the  lands,  because  they  were 
not  organized  in  1794,  and  the  right  of  the  state  to  change 
the  grant  is  fully  recognized.  The  English  crown  Was  in 
the  place  of  McKean;  the  state  of  Vermont,  McKean's 
heirs ;  the  town  of  Powlet,  Marshall ;  the  Church  of  En* 
gland,  the  Congregational  Church.  Before  the  Church  of 
England  (the  Congregational  Church)  was  organized,  the 
state  of  Vermont,  heir  to  the  English  crown,  resumed 
power  over  the  grant,  and  conveyed  it  to  Powlet  (Marshall). 
The  title  was  held  good  to  Powlet ;  (bad  to  Marshall). 

JBeaity  S  Rickey  v.  Kurts  et  oZ.,  2  Peters,  666,  and  particu- 
larly referred  to  by  this  court,  it  is  believed,  upon  careful 
examination,  will  demonstrate  the  proposition  and  principle 
contended  for  by  me.  In  the  opinion  of  Justice  Stoby,  it 
will  be  found  (page  588,  584)  that  he  puts  the  decision  upon 
the  Bill  of  Bights  of  Maryland,  which  gave  validity  "  to 
any  sale,  gift,  lease  or  devise  of  any  quantity  of  land  not  ex- 
ceeding two  acres,  for  a  church,  meeting,  or  other  house  of 
worship,  and  for  a  burying-grouad,  which  shall  be  im- 
proved, enjoyed  or  used  for  such  purpose."  And  he  says : 
"  We  think  there,  it  (the  donation)  might  at  all  times  h^ve 
been  enforced  as  a  charitable  and  pious  use,  through  the  in- 
tervention of  the  government  B&parem  patria^  by  its  attor- 
ney-general or  other  law  officer."  Now  I  must  insist|  that 
here  in  Iowa,  where  we  haye  no  such  bill  of  rights,  and  the 
doctrine  of  prerogative  power  of  parens  patria^  is  denied, 
this  decision,  which  is  based  upon  that  power,  has  no  appli- 
cation whatever.  In  no  sense  can  the  doctrine  of  that  case 
apply.  There,  the  proprietor  of  Georgetown  had  dedicated 
a  lot;  it  had  been  entered  upon  and  occupied  by  persons 
claiming  the  right,  for  fifty  years,  without  molestation. 

In  the  case  at  bar,  the  donation  is  reclaimed,  and  sold  to 
Marshall,  for  a  valuable  consideration,  before  a  solitary  claim 
was  interposed,  or  a  single  right  vested,  or  a  claimant  was 
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in  existence.  There  is  not  a  vestige  of  similitade  between 
the  two  cases.  There  was  an  intention  and  appropriation  in 
that  case ;  in  the  case  at  bar,  there  was  an  intention,  bat  that 
intention  was  withdrawn,  and  the  land  sold  for  a  valuable  con- 
sideration, before  the  intended  beneficiary  had  an  existence. 

The  case  of  Winslow  v.  Oumminga  et  al,  3  Cushing,  868, 
does- not  embrace  the  principle  in  this  case. 

Winslow  devised  a  sum  of  money  to  the  Marine  Bible 
Society.  There  was  no  such  society;  but  there  was  an 
organization  unincorporated,  which  the  court  foimd  by  evi- 
dence was  the  one  the  devisor  really  intended.  This  society 
was  not  the  beneficiary.  They  were  themselves  but  the 
benevolent  instruments  of  charity  to  the  sailors,  marines, 
&c.,  as  a  class  of  persons  who  have  been  the  objects  of  en- 
lightened charity.  The  court  properly  decreed  that  the 
appointment  of  a  trustee  would  obviate  all  objections,  and 
that  the  ftind  should  be  used  in  accordance  wiUi  the  will  of 
the  donor,  in  furnishing  the  Bible  to  the  sailors  and  marines. 
The  decision  was  put  upon  the  express  ground,  that  the 
'*  object  of  the  legacy,  and  the  particular  use  to  which  the 
testator  appropriated  it,  could  be  ascertained ;  that  it  had  a 
well  defined  object  of  charity,  and  mode  of  distributing  its 
funds,  which  could  be  carried  out,  and  effectuate  the  inten- 
tion of  the  testator."  The  question  was  not  even  suggested 
in  the  case,  that  there  were  no  persons  who  could  receive 
the  benefit  of  the  money,  but  it  turned  wholly  upon  Ae 
existence  of  a  benevolent  association,  who  should  become 
.mere  trustees  in  distributing  it  to  the  objects  to  favor  whom 
the  society  was  formed. 

The  case  of  Inglis  v.  Sntig  Harbor,  S  Peters,  99,  is  referred 
to  as  ''  a  case  very  much  in  point."  This  case  >8liows  that 
Bobert  Richard  Bandal  devised  a  large  estate  in  the  ci^  of 
New  York,  to  the  chancellor  of  New  York,  the  mayor 
and  recorder  of  New  York,  &c.,  in  trust,  to  erect  and 
build,  upon  some  eligible  situation  of  the  land  upon  which 
he  resided,  an  Asylum  or  Marine  Hospital  to  be  called 
the  Sailors'  Snug  Harbor,  for  the  purpose  of  support- 
ing aged,  decrepid  and  worn  out  sailors,  &c.    The  will 
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oontinaes  by  requiring  an  act  of  incorporation,  in  case  it 
IS  found  neeessary,  and  that  if  the  devise  should  be  like 
to  fidl,  on  aoGOunt  of  or  for  the  want  of  legal  form,  that  hit 
lelatbns  or  heirs  who  should  take  the  property,  should  hold 
tiie  same  for  the  use  therein  indicated. 

The  only  question  in  the  case  upon  this  point,  as  appears 
in  the  opinion  of  Justices  Thohpson,  Johnson  and  Stort, 
was  the  capacity  of  the  trustees  named  to  take  the  estate* 
The  question  as  to  the  beneficiaries  did  not  arise,  nor  was 
it  made  in  the  argument.  Justice  Story  reiterates  the 
doctrine  in  Philadelphia  Baptist  Association  y.  Harfs  Execuy 
tors,  149.  With  due  respect^  I  must  express  the  opinion 
that  this  case  throws  no  light  upon  the  question,  unfavorable 
to  the  doctrines  that  I  contend  for. 

The  case  of  OUy  of  (Xncinnati  v.  Whites  Lessee^  6  Peters, 
429,  is  also  referred  to  as  in  point.  A  careful  examination 
of  thia  case  will  show  a  very  different  question  from  the 
one  at  bar.  The  opinion  follows  the  doctrine  laid  down  in 
Bea^  V.  Kurtz,  2  Peters,  666,  and  Powlet  v.  Clark,  9  Cranch, 
292,  that  in  cases  of  public  dedications,  it  does  not  require 
a  grantee ;  that  the  owner  of  the  land  when  dedicated,  would 
himself  be  seized  for  the  use  designated ;  but  the  idea  that 
a  party  as  a  trustee  could  stand  seized  to  a  use,  before  the 
object  is  in  eadstenoe  which  is  to  be  the  recipient  of  the 
dedication,  is  not  entertained  or  discussed  in  that  deciaon,  but 
the^ontro versy  is  between  the  beneficiaries  and  the  donor. 

If  A.  should  lay  out  a  town  or  city  upon  unimproved 
land,  and  dedicate  by  writing  on  the  plat  or  by  parol, 
streets,  but  before  selling  any  of  the  lots  or  property,  should 
oonclnde  to  resume  dominion,  and  should  do  so,  could  the 
public  enforce  the  dedication  and  avoid  the  resuming  act  of 
the  original  owner?  The  case  of  Powlei  v.  Clark,  clearly 
decides  this  point.  The  donor  or  his  heir  can  resume  his 
donation  any  time  before  the  cestui  qtie  use  is  in  a  condition 
to  receive,  but  when  the  use  becomes  vested,  his  power  to 
resume  the  interest  ceases,  although  no  legal  title  ha^  been 
vested  in  trustees.  The  law  makes  the  donor  a  trustee  for 
the  use  indicated.    This  is  the  extent  of  the  doctrine,  and  it 
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IB  only  bj  confounding  the  trust  with  the  use  and  making 
them  synonymous,  that  any  other  conclusion  can  be  arrived 
at.  In  the  case  at  bar,  the  trustees  are  not  denied  or  their 
condition  controverted,  but  the  Congregational  Church, 
which  must  be  the  recipient  and  beneficiary,  being  in  the 
same  condition  as  the  Episcopal  Church  in  Vermont,  in 
1794  and  1805,  where  the  state  resumed  dominion  over  the 
glebe  of  Powlet,  and  disposed  of  it,  we  say,  has  lost  the  use, 
by  the  resumption  of  this  property  by  McKean's  heirs,  and 
disposing  of  it  to  Marshall.  The  court  say  (438) :  "  And 
after  being  thus  set  apart  for  public  use  and  enjoyed  as  such, 
and  the  private  and  individual  rights  acquired  with  it,  the 
law  considers  it  in  the  nature  of  an  estoppel  in  pais^  which 
precludes  the  original  owner  from  revoking  such  dedication*" 
"  It  is  a  violation  of  good  faith  to  the  public,  and  to  those 
who  have  acquired  property  with  a  view  to  the  enjoyment 
of  the  use  thus  publicly  granted."  Again  (440) :  '^  There  is 
BO  particular  form  or  ceremony  neoeaaaiy  in  the  dedication 
of  land  for  public  use.  All  that  is  required,  is  the  assent  of 
the  owner  of  the  land,  and  the  &ct  of  its  being  used  for  the 
purposes  intended  by  the  appropriation."  Now  suppose 
that  there  had  been  no  enjoyment  of  the  dedication  by  the 
public — no  private  or  individual  rights  acquired  with  refer- 
ence to  the  dedication ;  that  it  had  never  been  used  for  the 
public  purposes  intended  by  tiie  appropriation,  would  the 
owner  be  estopped  and  precluded  from  revoking  the  dedica- 
tion? Clearly  not;  and  this  is  the  turning  point  in  the 
case.  There  must  be  a  dedication  and  beneficiaries.  This 
is  clear  and  incontiovertible. 

Having  now  reviewed  the  decisions  on  this  subject,  made 
by  the  Supreme  Court  of  the  United  States — ^made  when 
that  bench  was  filled  by  the  ablest  jurists  of  the  age,  it  will 
be  useless  to  proceed  further.  Yet  the  opinion  may  be  ven- 
tured that  no  respectable  court  has,  since  those  doctrines 
have  been  fully  passed  ux)on  by  the  Supreme  Court  of  the 
United  States,  doubted  their  validity,  or  controverted  the 
law,  as  laid  down  by  that  court  The  decisions  of  that 
court  have  been  made  in  controversies  arising  in  several 
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different  states,  and  the  doctrines  have  assumed  a  character 
to  meet  the  peculiar  local  doctrines  of  the  different  states. 
Hence,  we  see  decisions  where  the  doctrines  of  prerogative 
and  cy  prea  are  admitted,  as  in  New  York  and  Maryland, 
and  where  they  are  not,  as  in  Virginia,  &c.  From  these 
decisions  it  may  be  affirmed  with  implicit  confidence,  that : 

1st.  A  donation,  grant  or  devise,  for  a  public  or  pious 
use,  will  never  fail  for  want  of  a  grantee  or  trusted. 

2d.  That  where  the  object  to  be  benefited  by  the  dona- 
tion,  grant  or  devise,  is  not  in  existence,  or  is  of  so  indeSnite 
a  character  that  the  court  cannot  superintend  the  distribu* 
tion,  the  grant  Mis,  or  can  be  resumed  by  the  grantor. 

The  principle  is  an  obvious  one,  and  is  based  upon  the 
rule  at  common  law  that  applies  to  all  donations.  A  gift 
without  possession  or  occupancy,  is  void,  and  cannot  be 
enforced.  A  trust  with  possession,  when  there  is  no  one  to 
receive  the  use,  can  be  reserved  by  the  donor  at  pleasure. 
The  trustee,  having  no  interost,  cannot  comphiin.  There  is 
no  other  person  interested  or  identified,  who  can  complain ; 
hence,  there  can  be  no  remedy. 

I  now  come  to  the  opinion  of  the  court  in  this  case,  which 
I  insist  is  erroneous.  The  error  consists  in  not  carefully 
distinguishing  between  the  true  rule  that  exists  between  the 
donor  and  the  cestui  que  use^  but  by  confounding  the  doc- 
trine that  pertains  to  the  donor  and  trustee  with  that  of  the 
cestui  que  use.  The  law  that  controls  all  donations  or  gifts, 
prevails  in  regard  to  charities  and  pious  uses. 

It  is  well  settled  that  a  gift  without  delivery,  is  void. 
Nobis  V.  Smithy  2  John.  52 ;  Granger  v.  Arden^  10  John.  29S ; 
Pearson  v.  Pearsorij  7  John.  26 ;  PiUs  v.  Afangune,  2  Bailey,  588» 

Without  contending  that  there  must  be  actual  possession, 
either  in  the  trustee  or  beneficiary,  in  case  of  charitable 
donations,  yet  it  is  certain  that  there  can  be  no  charity  or 
use  created,  without  an  object  upon  which  to  bestow  the 
charity,  or  a  person  to  receive  the  use.  At  any  time  before 
the  use  is  vested,  it  may  be  revoked.  The  conveyance  by 
McKean's  heirs  to  Marshall,  and  his  suit  commenced  in 
1849,  was  a  complete  revocation ;  and  no  subsequent  organ- 
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ized  church  could  become  seized  of  a  use  of  this  land.  The 
dedication,  grant  or  gift,  was  incomplete  until  the  beneficiary 
came  into  existence  and  was  capable  of  receiving,  and  until 
that  happened,  it  could  be  revoked  by  McKean  or  hi3  heira 
Now  in  law,  can  this  title  or  use  remain  in  abeyance,  in 
spite  of  McKean  and  his  heirs  ?  Was  the  land  so  disposed 
of  and  sold,  that  they  could  not  revoke  and  resume  domin- 
ion over  it  ?  It  must  be  borne  in  mind  that  the  sale  to 
Marshall  for  a  valuable  consideration,  and  Marshall's  subse- 
quent possession,  is  as  solemn  an  act  of  revocation  and  as- 
sertion of  dominion  as  could  be  done  by  the  party. 

The  opinion  of  the  court  decides  this  question  to  a  cer- 
tain extent  The  court  say :  "  We  are  asked  if  this  grant  is 
sustained,  how  this  court  could  have  ordered  its  execution, 
if  the  church  was  not  organized,  or  if  required  to  do  so 
before  the  organization  ?  We  answer  that  in  such  a  case  the 
grant  would  not  have  been  upheld.  In  other  words^  we 
could  not  have  given  it  to  a  beneficiary  that  at  the  time  had 
no  capacity  to  take." 

This  court,  then,  would  not  have  upheld  this  title  as  against 
Marshall,  at  the  time  of  his  purchase.  It  was  then,  not  a  title 
that  could  be  sustained  in  law ;  nor  would  this  court  have 
upheld  this  title,  up  to  the  very  day  of  the  organization  of  the 
churchy  which  was  five  years  after  Marshall  purchased,  and 
nearly  that  time  after  he  had  appealed  to  the  court  to  have  this 
revocation  and  his  title  quieted  K  Marshall  had  been  so  for^ 
tunate  as  to  have  brought  his  suit  to  a  termination  after  four 
years'  litigation,  this  court  would  have  adjudged  his  title 
good.  Now,  could  anything  but  the  omnipotent  power  of 
prerogative,  snatch  the  estate  from  the  certain  grasp  of  Mar- 
shall, after  these  four  years  of  conceded  right  and  indefeas- 
ible title  ?  Surely,  nothing  but  the  ultra  doctrine  of  cy  pres 
can  sustain  such  a  singular  condition  of  real  estate.  There 
is  no  principle  of  law  that  leads  to  this  conclusion.  Surely, 
wpoa  every  rule  of  law  and  equity,  when  Marshall  purchased 
and  sued  for  his  rights,  if  he  was  entitled  to  a  judgment, 
no  act  of  the  adverse  litigant  cpuld  debar  him  of  that  right 
He  had  a  right  to  the  land  when  he  purchased ;  he  has  it  now.- 
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The  most  that  can  be  fiaid  is,  ihat  McKean,  by  deed,  ex- 
piessed  his  intention  to  donate  this  land  to  a  charitable  nse, 
and  died  avowing  that  intention ;  but  his  death  transmitted 
that  intention  to  his  heirs ;  he  carried  no  power  or  control 
with  him  to  the  grave,  but  left  all  to  his  heirs.  They  re- 
voked that  intention,  as  he  could  have  done.  They  had  as 
full  power  as  he  had.  They  sold  the  land  for  a  valuable 
consideration,  at  a  time  when  there  was  no  interposing  claim, 
and  before  the  intention  had  become  executed  or  any  right 
vested. 

The  question  arises  whether  the  law  will  uphold  this  in- 
tention, or  whether  it  requires  prerogative.  It  is  not  a  case 
of  a  lapse,  for  an  estate  can  only  lapse  where  it  has  begun 
and  is  abandoned — ^it  lapses  for  non-use.  In  this  case,  it 
never  began ;  it  is  in  the  precise  situation  that  the  Episcopal 
Chnrch  was  in*  the  town  of  Powlet.  The  estate  had  been 
otherwise  disposed  of,  before  the  church  was  organized  to 
take  the  glebe. 

Upon  what  legal  principle  can  tiiis  estate  be  said  to  rest 
in  abeyance,  after  McKean's  heirs  have  conveyed  to  Mar* 
shall  for  a  valuable  consideration — ^for  what  ?  Not  for  want 
of  a  trustee  to  hold,  but  for  the  want  of  a  subject  upon 
wMch  the  bounty  can  be  bestowed.  This  doctrine  would 
simply  say :  that  the  conveyance  was  made  as  an  experi- 
ment. The  estate  was  nobody's — ^belonged  to  no  one- 
could  be  used  by  no  one  for  an  indefinite,  but  reasonable 
time  for  a  church  to  organize ;  but  if  no  church  was  organ- 
ized within  that  time,  then  the  estate  was  McKean's. 

Now,  the  only  difference  between  this  doctrine  and  the 
doctrine  of  prerogative,  as  acted  upon  in  England,  is,  that 
the  prerogative  power  held  it  for  that  or  some  other  approx- 
imate purpose.  The  doctrine  of  this  court  uses  the  prerog- 
ative power,  to  hold  it  for  a  time  in  spite  of  the  party,  and 
then  if  the  object  of  the  charity  does  not  appear,  the  court 
gives  the  property  back  to  the  owner.  In  other  words,  the 
court  uphold  the  estate  fix>m  the  owner  to  find  tiie  owner, 
and  then  give  it  to  the  owner,  unless  in  the  meantime  an 
owner  is  created. 
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In  Adams'  Doctrine  of  Equity,  68,  it  is  said,  '^  that  where 
an  apparent  charitable  intention  has  &iled,  whether  by  an 
incomplete  disposition  at  the  outset,  or  by  subsequent  in- 
adequacy  of  the  original  grant,  effect  may  be  given  to  it 
by  a  cy  pres^  as  an  approximate  application,  to  the  ex- 
clusion of  a  resulting  trust  for  the  donor."  Now  I  in- 
aist  that  the  donation  by  McKean  was  incomplete,  and 
that  a  court  of  chancery  has  no  power  to  complete  it;  that 
McKean  in  his  lifetime,  and  his  heirs  after  his  death, 
held  this  as  a  resulting  trust,  and  in  abeyance  (if  you  please), 
just  so  long  as  the  original  intention  continued,  and  no 
longer ;  that  the  entire  imincumbered  estate  necessarily  re- 
mained in  McKean  and  his  heirs,  and  was  subject  to  their 
will,  and  that  a  bona  fide  purchaser  without  any  notice,  ex- 
cept what  the  deed  gave,  took  the  fee  simple  title  in  accord- 
ance with  the  deed,  and  not  an  inchoate  contingent  title; 
that  when  this  court  interposes  a  power  to  uphold  this  estate, 
independent  of  any  parties,  such  power  is  not  judicial;  that 
it  ia  the  exercise  of  a  prerogative  power,  and  it  is  so  laid 
down  in  books. 

There  are  several  incidents  that  transpired  after  the  con- 
veyance by  McKean  to  Chittenden,  that  have  assumed  an 
importance  in  this  decision,  which  I  forbear  to  discuss  in 
this  argument,  believing  that  a  careful  recurrence  to  the  au- 
thorities, and  greater  deliberation  upon  the  true  and  estab- 
lished principles  governing  property  in  these  cases,  will  at 
least  satisfy  the  court,  that  justice  and  the  cause  of  truth  re- 
quire that  this  case  shall  be  opened  for  a  re-argument 

The  petition  for  a  rehearing  was  taken  under  advisement, 
until  the  December  term,  1856,  when  the  following  opinion 
overruling  the  petition  for  a  rehearing,  was  filed. 

Stockton,  J.[1] — The  objection  taken  by  Marshall,  to 
the  claim  set  up  by  the  trustees  to  the  land  conveyed  to 
them  by  McKean,  is,  '*  that  at  the  time  the  deed  was  ex- 

[1]  WooDWASD,  J.,  diaaentiDg; 
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ecuted,  there  was  no  Congregational  Church  at  Keokuk,  in 
an  organized  or  unorganized  form ;  nor  was  there  any  asso- 
ciated body  of  persons  to  which  the  grantor  referred  or  in- 
tended  to  refer."  The  conveyance  fix)m  McKean  to  Chit- 
tenden, passed  a  naked  tide ;  and,  in  terms,  excluded  the 
possibility  of  their  having  an  interest  or  use.  The  use  was 
separated  from  the  legal  title.  The  cestui  qtie  trust  indicated 
in  the  deed,  was  not  in  existence,  so  that  it  was  impossible 
for  it  to  vest.  It  must  return  to  the  vendor  We  state  the 
position  assumed  by  Marshall,  in  the  words  of  his  counseL 
It  may  be  stated  by  them  in  different  form  and  language, 
but  it  always  comes  to  the  same  thing — ^there  was  no  church 
in  existence  to  take  the  beneficial  interest  in  the  property 
oonveyed ;  the  trustees  had  no  power  to  bring  the  church 
into  existence ;  and  the  conveyance  to  Marshall,  by  the  heirs 
of  McKean,  was  a  revocation  of  the  grant. 

In  the  first  place,  we  have  to  say,  that  it  was  not  contem- 
plated by  McKean,  that  the  church  was  organized  at  the 
date  of  the  deed,  and  the  gift  was  not  one  in  presently  to  take 
effect  immediately  upon  its  execution.  It  is  for  the  use, 
benefit  and  support  of  the  First  Orthodox  Congregational 
Church  which  shall  be  organized  at  Keokuk,  that  he  gives 
the  land.  He  directs  the  trustees  what  they  shall  do  with 
the  land,  until  such  church  is  organized.  He  knew  there 
was  no  such  church  then  in  existence,  and  it  was  to  aid  in 
its  organization  and  support,  that  the  donation  was  made. 
I^  then,  McKean's  heirs  were  entitled  to  the  land,  the  deed 
was  void  ah  initio.  It  conveyed  no  interest  to  the  trustees,  and 
it  is  immaterial  whether  they  took  possession  of  the  land  or 
not.  It  is  immaterial  how  many  Congregationalists  there  were 
in  Keokuk  at  the  time  of  its  execution.  It  is  inmiaterial 
whether  the  church  has  since  been  organized  or  cot  There 
was  no  beneficiary  in  existence  at  the  time,  to  take  the  trust 
estate,  and  therefore  no  interest  passed.  Such  is  the  position 
and  argument  for  Marshall.  It  will  not,  perhaps,  be  con- 
troverted, that  by  an  executory  devise,  a  freehold  may  be 
made  to  commence  in  futwro^  and  no  particular  estate  is 
necessary  to  support  it.    The  future  estate  is  to  arise  upon 
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some  specific  contingency,  and  the-  fee  simple  is  left  to  de- 
scend to  the  heir  at  law,  until  such  contingency  happens. 
2  Blackf.  176.  The  number  of  contingencies  is  not  mate- 
rial,  if  they  are  to  happen  within  the  limits  allowed  by  law. 
The  only  question  is,  whether  they  are  to  happen  within  a 
reasonable  time.  8  Peters,  115.  In  Inglis  y.  Trusieea 
Sailors^  Snug  Harbor^  the  devise  was  to  an  association  unin- 
corporated, on  ils  becoming  incorporated.  It  was  sustained 
by  the  court,  on  the  ground  that  it  did  not  purport  to  be  a 
present  devise  to  a  corporation  not  in  being,  but  a  devise  to 
take  effect  in  Juturo,  upon  the  corporation  being  created; 
and  the  contingency  was  held  not  to  be  too  remote.  For 
the  purpose  of  carrying  into  effect  the  intention  of  the  testa- 
tor, courts  will  sanction  any  mode  pointed  out  by  him,  con- 
sistent  with  the  rules  of  law.  They  will  not  set  aside  the 
intent,  because  it  cannot  take  effect  as  fully  as  the  testator 
intended,  but  let  it  work  as  £ar  as  it  can.  4  Yesey,  325 ;  12 
Mass.  643 ;  3  Binney,  162.  It  has  been  held,  that  if  the 
corporation  for  whose  use  the  property  is  intended,  is  not  th 
es9e,  and  cannot  come  into  existence,  but  by  some  future 
act  of  the  crown,  the  gift  is  valid,  and  the  court  will  exe* 
cute  it.  White  v.  White^  1  Bro.  Gh«  12.  In  such  instan- 
ces, the  distinction  must  be  observed  between  a  devise  to 
take  effect  in  preaenti^  and  the  same  devise  to  take  effect  in 
JiUuro.  In  the  Baptist  Association  v.  Harts  Exrs,^  4  Wheaton, 
1,  the  court  considered  the  bequest  gone  for  uncertainty  as  to 
the  devisees,  and  because  the  society,  not  being  incorporated, 
was  incapable  of  taking  the  trust.  But  if  the  testator  in  that 
case,  had  bequeathed  the  property  to  the  Baptist  Associa- 
tion, on  its  becoming,  thereafter,  and  in  a  reasonable  time, 
incorporated,  there  could  not  have  been  a  doubt  but  that 
the  subsequent  incorporation  would,  even  in  the  opinion  of 
the  court  deciding  that  case,  have  conferred  on  the  associa- 
tion the  capacity  of  taking  and  managing  the  fund.  8 
Peters,  114.  The  court  would  have  felt  itself  bound  to 
carry  out  the  intention  of  the  testator.  It  is  the  general 
rule,  says  Johkbon,  J.,  in  IngUs  v.  Sailors^  JSnvg  Harbor^  8 
Peters,  144,  that  where  there  is  a  present  inmiediate  devise^ 
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there  must  exist  a  competent  devisee,  and  a  present  capacity 
to  take.  But  it  is  equally  true,  that  if  there  exists  the  least 
circumstance  from  which  to  collect  the  testator's  coiitempla- 
tiou  or  intention  of  anything  else  than  an  immediate  devisci 
to  take  effect  in  present^  then,  if  confined  within  legal  limits, 
it  is  good  as  an  executory  devise.  In  Mclniyre  Poor  School 
V.  ZanesvUU  Canal  and  Manufacturing  Company^  9  Ohio,  208, 
it  was  held,  that  a  bequest  to  charitable  uses,  may  take  ^eot 
as  an  executory  devise  to  a  corporation  subsequently  ac- 
quiring a  capacity  to  take ;  and  in  the  following  cases  it  has 
been  held,  that  a  devise  to  a  future  incorporation  is  good : 
Porter*8  Oase^  1  Coke  Bep.  22 ;  Coggeahail  v.  Pelton^  7  iohn-  • 
son  Ch.  292 ;  Mylne  v.  Mylne  17  Louisiana  Ch.  46. 

The  questions  discussed  in  the  case  before  us,  arise  under 
the  deed  by  McKean  to  the  trustees,  and  not  under  a  devise 
by  will.  For  Marshall,  it  is  claimed,  that  this  conveyance 
passed  no  estate,  for  the  purposes  of  charity,  because  there 
was^  at  the  time,  no  Congregational  Church  organized  and 
in  existence,  to  take  the  beneficial  interest  In  respect  to 
conveyances  between  individuals,  it  is  well  settled,  that 
every  deed  must  have  sufficient  certainty  as  to  the  grantee 
who  is  to  take  under  it.  K  it  cannot  be  known  who  is  to 
take,  the  grant  is  void,  for  the  uncertainty.  So,  where  the 
cestui  que  trust  is  incapable  of  taking  the  gift,  the  interven- 
tion  of  trustees  does  not  remove  the  difficulty.  And  in 
general,  it  may  be  stated,  that  there  is  the  same  necessity 
for  a  cestui  que  trust,  capable  of  taking  the  beneficial  inter- 
est, that  there  is  for  a  properly  defined  grantee  in  a  deed. 
In  this  case,  there  must  either  be  a  cestui  que  trust  capable 
of  taking  the  use,  or  some  overruling  reason,  why  it  should 
not  be  governed  by  the  well  settled  rules  of  law ;  otherwise, 
the  estate  descended  to  the  heirs  of  McKean  at  his  death. 
Was  the  use  bad  to  which  McKean  conveyed  the  land? 
The  question  is  not  whether  the  gift  was  void,  because  the 
church  was  not  in  existence.  McKean  knew  the  church 
was  not  organized.  It  was  not  a  mistake  on  his  part,  in 
eonveying  to  the  use  of  a  church,  which  was  afterwards  di»- 
covered  to  have  no  existence  as  a  chureh  organization.    It 
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was  not  a  conyeyance  to  take  effect  in  presentu  The  grant 
is  to  the  trustees,  to  appropriate  the  land,  and  all  moneys 
arising  from  the  sale,  lease  or  rcnt  thereof,  to  the  use,  bene- 
fit and  support  of  the  First  Congregational  Church  which 
shall  be  organized  at  Keokuk.  And  until  such  church 
shall  be  organized,  the  trustees  are  to  invest  all  moneys 
arising  from*  the  sale,  lease  or  rent  of  said  land,  and  allow 
them  to  accumulate,  for  the  benefit  of  the  church,  until  it  is 
organized.  The  question  then  is,  was  the  gift  by  McKean 
to  the  church,  in  contemplation  of  its  organization,  valid? 
Was  the  use  good  ? 

\  Siyh  conveyances  have  been  held  good  in  Maine,  in  the 
case  of  ,Shapleigh  v.  PiUshury^  1  Greenleaf,  271;  in  Massa- 
chusetts, in  the  case  ot  Rice  v.  Osgood^  9  Mass.  88 ;  in  New 
York,  in  the  case  of  Befurmed  Dutch  Church  v.  Veeder^  4 
Wendell,  494 ;  and  in  the  Supreme  Court  of  the  United 
States,  in  the  case  of  the  Town  ofPowUi  v.  CJark^  9  Cranch, 
292,  (8  Curtis,  858.)  In  these  cases,  it  has  been  held,  that 
if  the  lands  are  granted  for  pious  uses,  to  a  person  or  corpo- 
ration not  in  essCj  the  right  to  the  custody  and  possession  of 
the  lands  remains  in  the  grantor,  until  the  person  or  corpora- 
tion intended,  shall  come  into  existence,  but  the  donor  cannot 
resume  the  grant.  If,  on  the  other  hand,  the  grant  is  made 
to  individuals  for  the  use  of  the  church,  which  at  the  time  of 
the  grant  is  not  incorporated  as  such,  the  persons  to  whom 
the  grant  is  made,  stand  seized  to  the  use,  and  when  the 
church  receives  legal  capacity  to  take  and  hold  the  real 
estate,  the  statute  executes  the  possession  to  the  use,  and  the 
estate  vests.  4  Wend.  497.  In  Pawlet  v.  Clark^  Story,  J., 
says:  "  A  donation  by  the  crown  to  the  use  of  a  non-exist- 
ing parish  church,  may  well  take  effect  by  the  common  law, 
as  a  dedication  to  pious  uses.  After  such  a  donation,  it 
•  would  not  be  competent  for  the  crown  to  resume  it  at  its 
own  will,  or  alien  the  property,  without  the  same  consent 
which  is  necessary  for  the  alienation  of  other  church  prop- 
erty." "  Before  such  church  were  duly  erected  and  conse- 
crated, the  fee  of  the  glebe  would  remain  in  abeyance,  or  at 
least,  be  beyond  the  power  of  the  crown  to  alien,  without 
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ihe  ordinary's  consent"  9  Curtis,  832.  As  to  the  object  to 
which  McKean  was  desirous  of  dedicating  a  portion  of  his 
estate,  there  can  be  no  mistake.  He  pre&cea  his  donation, 
by  declaring  himself  **  desirous  to  promote  ihe  cause  of  true 
religion  in  the  said  town  ^  of  Keotuk.  He  sought  to  provide 
for  the  organization  and  support  of  an  Orthodox  Congrega- 
tional Church  at  that  place,  and  for  the  promotion  of  "  the 
cause  of  true  i^ligion"  there,  by  means  of  the  preaching  of 
the  gospel  to  its  people  by  ministers  of  .that  order.  But, 
can  it  for  a  moment  be  supposed,  that  the  beneficial  results 
sought  to  be  accomplished,  were  intended  by  him  to  be 
limited  to  the  cbmmunicautd,  or  members  of  the  organized 
church  ?  That  would  be  a  very  narrow  view  of  the  benefits 
to  be  conferred  by  the  donor's  bounty,  which  would  restrict 
it  to  the  Congregational  Church,  whose  organization  was 
contemplated  in  the  deed  to  the  trustees.  The  beneficiaries 
were  to  be  confined  to  no  such  narrow  limits.  The  fund 
was,  indeed,  to  be  retained  until  the  particular  church  was 
organized.  It  was  to  be  administered,  if  you  please,  and 
"the  caus6  of  true  religion  promoted,"  by  means  of  de- 
nonunational  teachers,  holding  the  pectiliar  views  and  opin- 
iotis  in  religious  doctrine  and  church  government  understood 
to  be  entertained  l)y  Orthodox  Congregationalists. .  But  we 
ihink  we  can  clearly  see  that  it  was  within  the  contempla- 
tion of  the  donor,  that  every  inhabitant  of  Keokuk,  of  what- 
ever order,  faith,  or  "persuasion,  was  to  receive  the  benefits 
of  his  bounty,  and  share  in  its  effects.  They  were  all  the 
beneflciaines,  and  the  gift  was  a  charity  in  its  largest  and 
most  compreheinsive  sense,  as  understood  either  in  morals 
or  in  law,  and  a  trust ''in  the  harrow  and  more  restricted 
sense,  as  applied  to  conveyances  between  individuals,  which 
courts  of  equity  have  always  recognized  and  enforced.  "  It 
18  now  too  late,"  says  Stort,  J.,  S  Peters,  4$2,  "  to  contend 
that' a  disposition  to  &vor  charity,  caii  be  construed  iiccord- 
ing  to  the  rules  which  are  applicable  to  individuals."  Mc- 
Kean desired  this  church  to  be  organized  and  supported  in 
Keokuk,'  not  alone  that'  it  might  be  the  means  of  furnishing 
idiigious  privileges  and  instruction  to  those  who,  firoin  time 
Vou  IV.  18 
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to  time,  might  become  its  membeis,  but  as  the  best  means 
presented  to  him,  of  confening  a  benefit  upon  the  whole 
eommunitj  in  which  it  should  be  established. 

This  disposition  to  fayor  charity,  was  manifested  bj  set- 
ting apart  a  portion  of  his  estate  for  the  support  of  the  gos- 
pel, through  the  means  and  instrumentalitj  of  the  Congre- 
gational Church.  There  was  no  pecuniary  consideratiou  foi 
the  conveyance  to  the  trustees.  That  was  not  necessary. 
Other  considerations,  quite  as  effectual  and  sufficient,  moved 
him.  The  support  of  the  gospel  in  a  Christian  country,  is  a 
sufficient  consideration.  4  Wendell,  496.  The  objection 
that  there  was  no  beneficiary  to  take  the  use,  is  not  sustained, 
either  in  law  or  fiu^t.  By  direction  of  the  grantor,  and  ac- 
cording to  his  intention,  the  estate  vested  in  the  trustees^ 
imtil  the  beneficiaries  for  whom  the  charity  was  intended, 
were  in  a  condition  to  call  for  the  application  of  the  fund  in 
the  hands  of  the  trustees.  Such  appropriations  have  been 
held  valid,  upon  principles  other  than  those  which  ordinarily 
apply  between  grantor  and  grantee,  and  are  supported  as 
dedications,  to  public  and  pious  uses.    2  Cranch,  583. 

Is  the  use  bad,  because  the  trustees  named  in  the  deed  of 
McKean,  had  no  power  to  organize  the  church,  or  bring  it 
into  existence  7  Although  the  trustees  htfd  no  power  to  or- 
ganize the  church,  in  the  sense  in  which  they  might,  under 
a  power  conferred  by  deed  or  will,  establish  '*  a  school  for 
indigent  scholars,"  (1  Hawkins,  97,)  or  a  college  for  the 
education  of  orphan  children,  (2  Howard,  127,)  or  an  asy- 
lum  for  disabled  seamen,  (S  Petera,  99 ;)  yet  there  was  a 
duty  devolved  upon  the  trustees  by  the  grantor,  which 
*  shows  that  it  was  contemplated  by  him,  that  the  fee  should 
remain  in  them,  subject  to  the  capacity  to  be  acquired  by 
the  persons  of  the  Congregational  fisdth  in  Keokuk  as  an  or- 
ganization, to  require  the  appropriation  and  application  of 
the  fund.  They  were  to  sell,  lease  and  rent  the  land,  and 
invest  the  moneys  arising  therefrom,  and  allow  them  to  accu- 
mulate, until  the  church  was  organized.  Although  Uie 
church  may  not  have  been  at  this  time  in  existence,  there 
was  still  something  to  be  done  by  the  trustees^  before  the 
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use  was  to  vest  In  what  respect  does  the  principle  on  which 
such  a  grant  maj  be  sustained,  differ  from  that  established 
in  Shapleigh  v.  PiUsbury^  The  Reformed  DiUck  Church  v. 
Veeder^  and  Powlet  v.  Clark  f  Wherein  does  it  differ  from 
frt>m  that  which  Judge  Stoby  says  was  established  by  Por- 
ter's Casey  1  Coke  Rep.  22,  "  that  if  a  feoffinent  is  made  to 
a  general  legal  use,  not  superstitious,  though  indefinite, 
though  no  person  is  in  esse  who  could  be  the  cestui  que  ibse, 
yet  the  feoffment  is  good  ?"  8  Peters,  487.  Courts  are  act- 
ing judicially,  as  long  as  they  effectuate  the  intention  of  the 
donor.    4  Dana,  866. 

In  sustaining  the  grant  to  the  trustees  in  the  present  case, 
we  will  not  be  supposed  desirous  of  exercising  any  other 
than  judicial  powers  in  carrying  out  the  intention  of  Mc- 
Eean,  as  manifested  both  in  his  deed  and  his  will.  In  one 
class  of  cases,  it  has  been  held,  that  the  doctrine  of  cy  pres, 
as  administered  in  England,  is  a  judicial  doctrine,  in  which 
cases  a  court  of  equity  may  substitute  or  sanction  any  other 
mode  that  may  be  lawful  or  suitable,  and  which  will  effectu- 
ate the  declared  intention  of  the  donor.  Moore^s  Heirs  v. 
MooT^s  Devisees^  4  Dana,  855 ;  Attorney- Gknerai  v.  Wallace^s 
Devisees,  7  B.  Monroe,  611.  There  is  no  necessity,  how- 
ever,  in  this  case,  for  a  resort  to  any  such  doctrine.  No  in- 
adequate, illegal  or  inappropriate  mode  has  been  prescribed 
by  McKean  for  making  his  charity  available.  The  mode, 
prescribed  by  him  has  not  fidled.  The  trustees  are  ready 
and  willing  to  carry  it  out  on  his  own  scheme,  and  the  ob- 
jects to  be  effected  are  identified  and  ascertainable.  There 
is,  therefore,  no  occasion  for  the  exercise  of  a  power,  in 
England  deemed  a  part  of  the  prerogative  of  the  sovereign, 
as  parens  patrim» 

It  is  claimed  for  MaTRhall,  that  he  purchased  the  interest 
of  McKean's  heirs,  for  a  valuable  consideration ;  that  the 
light  to  resume  the  grant  was  in  McKean  at  his  death,  and 
descended  to  his  heirs ;  and  that  by  their  conveyance,  Mar- 
shall became  possessed  of  a  complete  l^al  title  to  the  land, 
-which  no  subsequent  organization  of  the  church  coidd  di- 
TaBt    We  admit  that  if  Maxahall's  title  was  ever  good,  it  ia 
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good  Btdll.  Bat  it  will  readily  be  perceived  that  his  title 
may  be  adjudged  good  and  sufficient  on  one  statement  of 
&cts  made  to  the  oourt|  when  it  would  not  be  so  deemed 
when  the  whole  or  additional  &cts  were  made  to  appear. 
It  might  well  be  deemed  sufficient,  on  demurrer  to  the  bill 
in  Chancery  £Qed  by  him,  to  set  aside  die  deed  to  the  trus* 
tees,  when  it  would  be  considered  wholly  insufficient  when 
tested  by  all  the  facts  shown  in  the  record  now  before  ua. 
What  right  had  the  heirs  of  McKean  to  this  land  ?  and 
what  right  had  they  to  convey  it  to  Marshall  ?  McKean 
himself  had  manifested  no  disposition  to  resume  the  granl^ 
up  to  the  time  of  his  death.  By  his  will,  made  a  short  time 
before  his  deceaae,  so  fiyr  firom  intimating  any  such  desire  or 
intention,  he  confirms  the  granl^  rather,  and  so  far,  such 
confirmation  may  be  inferred  from  its  express  recognition. 
If  the  donation  had  been,  and  the  land  conveyed,  for  the 
benefit  of  a  Congregational  Church,  which  the  donor  erro- 
neously supposed  was  in  existence  at  Keokuk ;  if,  at  the 
time  of  McKean's  death,  and  for  a  reasonable  iirne  there- 
aflier,  there  had  been  no  persons  of  the  Congr^ational  per- 
suasion in  Keokuk ;  if  no  attempt  had  been  made  to  organise 
and  establish  a  Congregational  Church  there;  if  the  trustees 
had  not  accepted  the  trust,  and  taken  possession  of  the  land ; 
and  if  there  had  been  no  recognition  and  confixmation  of  the 
grant  by  the  testament  and  last  will  of  the  donor,  the  case 
mip'ht  have  presented  such  a  state  of  fiict^  and  there  might 
have  been  such  a  fiulure  of  the  cestui  que  tnut^  as  that 
the  heirs  of  McKean  would  have  been  entitled  to  resume 
the  grant  But  there  is  im  entire  lack  of  evety  essential 
element  towards  making  out  the  state  of  case  on  the  part  of 
Marshall,  the  claimant  under  the  heirs.  In  the  first  place, 
the  gift  to  the  church  was  not  to  take  effect  in  presently  but 
only  at  such  future  and  reasonable  time  as  the  church  should 
be  organized — ^the  fee,  in  the  meantime,  remaining  in  the 
trustees,  with  power  to  sell,  lease  and  rent  the  land,  and 
accumulate  the  proceeds  until  the  period  of  such  organisa- 
tion. In  the  second  place,  it  is  shown,  that  at  the  time  of 
McKean's  deadi,  and  sincci  there  were  persons  of  the  Con- 
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giegatioiud  faith  and  persuasion  residing  at  Keokuk,  who 
being  few  in  numbera,  did  not  deem  it  advisable  to  estab- 
lish a  choroh  in  that  place,  until  the  funds  arising  firom 
the  charity  of  McEean,  should  be  sufficient  to  ftumish  the 
means  of  supporting  it,  without  too  heavy  a  pecuniary  bur- 
den upon  themselves.  Many  of  these  persons  were  united 
temporarily  with  the  Presbyterian  Ohurch  of  Keokuk, 
which,  being  identical  in  doctrine,  so  modified  its  discipline 
and  church  government  as  to  render  it  substantially  a  Oon- 
gregatibnal  Church.  In  the  third  place,  it  is  shown,  that  at 
no  time  had  the  intention  been  abandoned  of  organizing 
such  a  churdi,  so  soon  as  the  number  and  means  of  its 
£iends  became  sufficient  to  sustain  it ;  and  that  in  the  year 
1864^  an  Orthodox  Congregational  Church  was  organized  in 
Keokuk,  for  which  the  trustees,  uiider  the  deed  of  McKean, 
are  now  claiming  the  land  in  controversy,  as  dedicated  by 
him,  to  its  use.  In  the  fourth  place,  it  is  shown,  that  im- 
mediately after  the  death  of  McKean,  the  trustees  took  pos- 
session of  the  land,  leased  a  portion  of  the  same,  and  that 
their  possession  has  continued  ever  since ;  that  this  litiga- 
tion respecting  the  title,  commenced  in  1849,  shortly  after 
the  purchase  by  Marshall  from  the  heirs ;  that  the  church 
would  long  since  have  been  organized,  and  the  benevolent 
intention  of  McKean  carried  into  complete  effect,  but  for 
the  obstacles  thrown  in  the  way  of  such  a  consummation,  by 
the  very  litigation  which  the  claimants  under  the  heirs 
have  caused ;  and  but  for  the  doud  they  have  thereby  cast 
upon  the  title  of  the  land,  whereby,  for  all  practical  and 
useful  purposes,  it  has  been  rendered  unavailable;  and 
finally,  it  is  shown,  that  by  the  will  of  John  McKean,  exe- 
cuted in  February,  1847,  he  recognized  the  conveyance 
made  by  him  to  the  trustees,  and  the  purposes  for  which  it 
was  made,  and  provided  that  other  lands,  by  him  devised 
to  certain  of  his  heirs,  upon  condition,  should,  on  the  fidlure 
of  such  condition,  be  vested  in  the  same  trustees  appointed 
by  his  deed,  for  the  same  use  and  purposes  therein  men- 
tioned. 
We  have  to  say,  in  conclusion,  as  an  apology,  if  any 
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should  be  deemed  necessarj,  for  this  second  opinion  in  this 
cause,  after  the  full  and  able  opinion  of  the  chief  justice, 
delivered  at  the  June  term,  that  after  that  opinion  was  de- 
livered, a  petition  for  a  rehearing  was  filed  by  Marshall,  the 
claimant  under  the  heirs  of  McKean,  and  the  cause  was,  in 
effect,  re-argued  bj  the  counsel  on  both  sides.  The  court 
have  recondidered  the  cause,  both  with  reference  to  the  new 
authorities  cited,  and  others  which  have  come  under  their 
notice.  We  have  not  been  disposed  to  deny  to  the  party, 
against  whom,  we  have  felt  obliged  to  give  our  decision, 
the  faUert  opportanity  of  being  heard,  consistent  with  our 
other  duties.  This  was  due  alike  to  the  magmtude  of  the 
questions  adjudicated,  and  to  the  ability  and  eamestness 
with  which  views,  the  opposite  of  our  own,  have  been  urged 
by  the  counsel.  It  is  necessary,  however,  that  the  discus- 
sion should  cease  at  some  time,  and  the  litigation  be  brought 
to  an  end.  Having  seen  no  good  reason  to  change  the 
views  heretofore  announced,  the  petition  for  a  rehearing  is 
overruled* 

Woodward,  J.,  dissenting. — On  a  re-examination,  and  a 
more  thorough  investigation  of  this  cause,  under  the  petition 
for  a  rehearing,  I  am  obliged  to  differ  from  the  majority  of 
the  court,  so  far  as  to  think  that  a  rehearing  ought  to  be 
granted.  I  am  not  satisfied  with  the  decision  as  it  is,  and 
the  doubt  might  involve  some  question  as  to  that  in  John- 
son V.  The  Methodist  Bpisoopal  Churchy  also,  Ante^  180.  The 
subject  is  too  large  to  permit  an  examination  of  it  at  present^ 
but  I  wish  to  hold  myself  at  liberty  upon  it,  if  it  again 
arises. 
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Williamson  v.  Williamson. 

Where  %  party  seelo  to  div«8t  aoother  of  the  legal  titie  to  real  estate,  on  the 
groand  of  a  parol  gift|  upon  oonditiona,  which  he  aUegea  haye  been  com- 
plied with  hj  him,  the  burdea  of  proof  ia  upon  him  to  soatain  the  allega- 
tions  of  hia  petition,  when  tiiej  are  denied  bj  the  reapondent 

Bqnity,  aa  well  as  the  law,  oontemplatea  that  all  oontracta  relating  to  real  ea* 
tete^  ahaU  be  erideneed  by  some  wiitmg,  signed  bj  the  party  to  be  charged; 
and  when  it  ia  sooght  to  bring  a  caae  within  any  of  the  exceptions  allowed 
to  avoid  the  operation  of  the  statute  of  firands,  the  court  should  neyer  be 
left  to  act  T^n  conjecture^  or  upon  proof  loose  and  indeterminate  in  iti 
diaracter. 

Where  a  par^  seeks  to  take  a  cause  oat  of  the  operation  of  the  statute  of 
frauds,  upon  the  ground  of  a  part  performanoe,  it  is  indispensaible  that  the 
parol  contract,  agreement  or  gift,  should  be  established  by  dear,  unequiT- 
ocal  and  definite  testimony  ;*  and  the  acts  claimed  to  have  been  done  under 
the  contract,  should  be  equally  dear  and  definite,  and  referable  ezdusiydy 
to  the  oontraot  or  gifth 
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In  Chancery.  The  son,  Robert,  claims  of  Henry,  the 
fiiiher,  a  deed  for  a  certain  parcel  of  real  estate,  which  he  al- 
lies was  given  to  him  by  his  said  father.  The  bill  sets  up 
a  parol  gift,  upon  condition  that  complainant  would  settle 
upon  said  land ;  avers  that  he  did,  under  said  agreement, 
enter  upon  and  make  improvements  thereon ;  that  he  was 
in  possession  some  two  or  three  years;  and  that  respondent 
refused  to  make  the  deed,  but  compelled  complainant  to 
quit  said  possession.  The  answer  denies  all  the  substantial 
averments  of  the  bilL  To  sustain  the  complainants  ac- 
tion, several  depodtions  were  taken,  the  substance  of  which 
is  as  follows : 

John  G.  Baker  testified,  that  he  knew  nothing  of  any  con- 
tract between  the  parties ;  that  he  had  heard  respondent  say, 
ihat  he  had  given  complainant  the  land,  and  that  complain- 
ant lived  on  the  land  some  two  years,  and  made  some  im* 
piovements  upon  it  On  cross-examination,  this  witness 
stated,  that  in  the  conversation  referred  to  above,  the  re- 
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q)ondent  did  not  deny  giving  the  complainant  the  land,  but 
said  he  had  been  badly  treated  by  him  and  his  wife,  and 
had  condnded  not  to  make  him  a  title. 

Samvd  Haakon  testified,  that,  in  1851,  he  heard  the  respon- 
dent say,  he  had  bought  the  laud  on  porpose  for  ocmplain- 
ant;  tiiat  he  shonid  have  it,  if  he  wonld  go  on  it,  and  lire 
on  it ;  that  he  did  not  want  the  land  for  faiihself  at.  all,  and 
that  he  had  land  enough  without  it;  that  complainant 
moved  a  house  on  to  the  land  the  nezt  ^,  and  moved  into 
it  about  the  first  of  January ;  that  he  hauled  out  rails,  and 
built  a  fence  around  a  lot  for  his  cattle ;  that  he  lived  upon 
the  land  about  three  years  and  three  months ;  and  that  there 
were  no  improvements  on  the  land,  at  the  time  r^)Oudent 
^)oke  of  having  bought  the  land  for  the  complainant.  When 
erosB-examined,  the  witness  stated  that  respondent  said,  in 
the  conversation  referred  to,  that  he  bought  the  land  for  the 
complainant,  and  intended  to  give  it  to  him,  if  be  would 
live  on  it ;  and  that  complainant  moved  off  the  land  in 
April,  1865,  and  sold  the  cabin  and  part  of  the  rails. 

David  WhUo&mb  testified,  that  he  was  assessor  of  Bichland 
township  in  1858 ;  that  when  respondent  gave  in  his  tax 
list,  he  stated,  in  reply  to  a  question  asked  by  the  witness, 
that  the  list  embraced  all  his  land,  except  one  forty,  which 
belonged  to  the  complainant,  who  was  present,  and  could 
give  it  in.  Upon  cross-examination,  he  stated  that  he  oould 
not  be  certain  whether  respondent  said,  that  the  complain- 
ant owned  the  land,  or  lived  on  the  land,  or  whether  he  said 
that  complainant  had  possession  of  the  land,  and  pught  to 
pay  the  taxes. 

John  A,  Bevans  testified,  that  he  had  heard  the  respondent 
repeatedly  say,  that  he  had  given  the  complainant  forty 
acres  of  land ;  that  complainant  had  been  a  good  boy  to 
him ;  that  it  was  his  intention  to  give  him  a  start  in  the 
world ;  and  that  he  intended  to  make  him  a  deed  for  the 
land — this  was  about  three  years  ago ;  that  about  two  years 
ago,  he  heard  the  respondent  say,  that  he  was  not  goiog  to 
cairy  out  his  agreement  with  complainant  about  the  land ; 
that  he  said,  that  his  reason  for  not  doing  it^  was^.that  ha 
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Tuiderstood  the  complaixiant  was  going  to  sell  the  land,  and 
put  some  one  on  it  to  pester  him  with  their  stock,  and  that 
he  had  heard  respondent  say,  that  as  soon  as  the  deed  came 
on,  he  should  have  it 

John  D.  Devin  testified,  that,  as. the  agent  of  Edwin  Man- 
ning, he  entered  the  land  for  the  respondent,  on  time ;  that 
before  the  expiration  of  the  credit,  the  respondent  notified 
him,  that  within  a  short  time  he  would  pay  off  his  note; 
that  at  the  request  of  the  respondent,  he  wrote  to  Mr.  Man- 
ning, and  had  a  deed  forwarded  in  the  name  of  the  com- 
plainant ;  that  the  respondent  called,  and  took  up  his  note ; 
that  he  then.said,  that  he  did  not  wish  the  deed  in  the  name 
of  the  complainant,  but  wanted  one  made  directly  to  him- 
self; that  another  deed  was  accordingly  sent  for,  and  deliv- 
ered to  him  some  time  afterwards;,  and  that  the  deed  was 
made  in  December,  1852. 

On  the  hearing,  the  bill  was  dismissed,  and  CQmplai9ant 
appeals. 

Knapp  A  CkMwdl^  for  the  appellants. 

WtUwrns^  for  the  appellee. 

Wia0BT,  0.  J. — Counsel  do  not  differ  as  to  the  legal  or 
equitable  rules  and  principles  whioh  must  govern  in  the 
decision  of  this  case.  The  substantial  question  is  whether, 
under  the  testimony,  the  complainant  is  entitled  to  the  ^  re- 
lief claimed  by  his  bill,  and  this  i^sw  must  be  decided  in, 
fikvor  of  respondent  To  refer  to  all  the  testimony,  is  en- 
tirely unnecessary,  and  especially  so,  when  such  reference 
would  in  this  opinion,  answer  no  valuable  purpose.  We 
content  ourselves,  therefore,  with  stating  two  grounds  upon 
which  the  decree  below  may  clearly  be  sustained.  The  first 
is  a  want  of  deamess  in  the  proof  as  to  the  agreement,  and 
the  compliance  therewith  as  set  up  in  the  biU.  The  legal 
title  is  in  respondent  Complainant  seeks  to  divest  it  by 
proof  of  a  parol  gift  upon  conditions,  which  he  says  have 
been  complied  with  by  him.    To  sustain  these  averments. 
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when  denied  by  the  answer,  the  burden  of  proof  is  pecu- 
liarly upon  bim.  If  a  party  would  take  a  case  out  of  the 
statute  of  frauds,  upon  the  ground  of  a  part  performance,  it 
is  indispensable  that  the  parol  contract^  agreement,  or  gift 
should  be  established  by  clear,  unequivocal  and  definite  tes- 
timony ;  and  the  acts  claimed  to  be  done  thereunder,  should 
be  equally  clear  and  definite,  and  referable  exclusively  to 
ihe  said  contract  or  gift.  Equity  as  well  as  law,  contem- 
plates that  all  contracts  relating  to  real  estate,  shall  be  evi- 
denced by  some  writing  signed  by  the  party  to  be  charged ; 
and  when  it  is  sought  to  bring  a  case  within  any  of  the  ex- 
ceptions  allowed  to  avoid  the  operation  of  the  statute,  the 
court  should  never  be  left  to  act  upon  conjectures,  or 
upon  proofi  loose  and  indeterminate  in  their  character. 
Story's  Eq.  Jurisp.  §  764,  Noel  v.  Noel,  1  Iowa,  428.  In 
this  case,  the  proof  is  not  only  loose  and  indefinite  as  to 
the  terms,  conditions  and  character  of  the  gift,  but  equally  so 
as  to  the  alleged  compliance  with  such  terms  or  conditiona 
But  we  are  further  of  the  opinion,  from  the  testimony,  that 
complainant  voluntarily  abandoned  the  premises  and  his 
possession,  and  waived  thereby  all  right  or  claim  to  a  deed 
The  proof  is  that  he  sold  the  house  built  thereon,  as  also 
the  rails,  and  left  the  land  about  nine  months  or  a  year 
before  bringing  this  suit  This  house,  and  the  laying  up  of 
those  rails,  constituted  substantially  the  improvements  m^de 
by  himi  No  sufficient  reason  is  shown  for  this  abandon- 
ment If  the  proof  establishes  any  gift;,  it  shows  it  to  have 
been  upon  condition  that  the  son  should  take  possession  and 
live  upon  the  land.  Having  fiuled,  as  &r  as  we  can  see, 
without  just  cause,  to  comply  with  this  condition,  he  is  in 
no  situation  to  demand  a  performance  on  the  part  of  the 
&ther. 

Decree  affirmed. 


SUPREME  COURT  CASES.— 1856.  28« 


MdlCaniis  y.  Finon. 


McMaNUS  V.  FiNAK. 

Section  1778  of  the  Code,  was  designed  to  prevent  the  tmjnst  determmation 
of  a  cause,  on  aoconnt  of  an  aoddental  or  Inadyertent  omission  of  a  parfy 
to  can  a  witness^  or  to  ask  a  question  on  some  giren  point ;  and  was  not 
intended  to  be  limited  in  its  application,  to  the  period  of  examining  wit- 


The  privilege  of  calling  a  witness,  after  the  evidence  is  dosed,  to  prove  a  &ct 
which  has  been  omitted  by  inadvertence,  is  within  the  discretion  and  cen- 
tred of  the  court,  as  are  also  the  terms  to  be  hnpoeed,  if  any  are  deemed 
just 

Where  in  an  action  of  trespaflB^  charging  the  cattle  of  the  defendant  with 
breaking  into  the  plaintiiTs  dose  and  destroying  his  crops^  the  court,  after 
defining  a  lawfhl  ibnce,  instmcted  the  jmy,  that  whether  the  fence  was  a 
lawfiil  fence,  and  a  good  one,  was  in  the  diaoretion  ofthe  Jmy;  BM^  Thai 
the  word  discretion,  in  its  proper  sense,  implieajadgment;  and  that  used  in 
this  sense,  the  insimction  was  coirecL 

Where  in  such  an  action,  the  court  instmcted  the  Jury,  that  "no  man  has  the 
right  to  soffer  to  ran  at  large^  animals  of  a  dangerous  kind  either  to  the  per- 
son or  property  of  another,  and  if  he  does^  he  is  responnble  for  all  damages 
which  result  from  the  acts  of  such  animals;"  BMt  That  there  could  be  no 
possible  objection  to  the  instruction. 

Where  in  such  an  action,  the  defendant  asked  the  court  to  charge  the  jury  as 
follows:  "That  if  the  jury  believe  from  the  testhnony,  that  the  domeetio 
animals  of  other  persons  beside  those  of  defendant,  were  in  the  habit  of 
trsspassing  on  the  premises,  at  the  times  set  forth  in  tiie  petition,  they  can- 
not find  tiiat  the  defendant's  domestic  animals  did  all  the  damage  to  the 
premises,"  which  instruction  the  court  refhsed  to  give;  Bdd^  That  the  in* 
strnction  involved  a  question  of  fact,  and  was  properly  refbsed. 

Where  in  sudi  an  action,  the  defendant  asked  the  oourt  to  instruct  the  jury  as 
foOowa :  "  That  the  jury  must  be  satisfied  from  the  testimony,  what  amount 
of  damages  the  defendant's  animals  have  done,  before  th^  can  find  for  the 
plaintifl;"  which  instraction  was  refused ;  fTeld^  That  the  instroction  was 
properly  refhsed. 

Where  in  an  action  of  trespass,  ohaighig  the  eattie  of  defendant  with  breaking 
into  the  dose  of  plaintiflt  and  destroying  his  crops,  the  deibndant  filed  a 
motion  for  a  new  trial,  for  the  reason,  among  others^  that  he  had  discovered 
new  evidence,  which  motion  was  supported  by  the  affidavit  of  the  defend- 
ant, in  which  he  stated,  that  he  had  been  informed,  and  believed,  that  he 
oould  prove  by  A.  IC,  that  A.  M.  owned  a  cow  that  was  exceedingly  bad 
about  breaking  down  fences ;  that  said  cow  was  running  at  laige  in  the 
prairie  at  the  time  the  tre^ass  complained  of  was  committed ;  and  that 
A.  M.  afterwards  sold  said  cow,  because  of  her  firequent  trespasses  in  break- 
ing into  various  persons' indosures ;  that  he  (defendant)  has  been  infonnedi 
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and  believes  he  can  prove,  by  one  P.  H.,  that  he  was  growing  a  crop  in  lbs 
same  indosure,  when  the  trespasses  complained  of  were  committed ;  and 
that  while  at  work  in  the  earlj  part  of  the  season,  when  the  cattle  first  be- 
gan to  get  into  said  inokMire^  tiie  fence  was  first  thrown  down,  and  the 
cattle  first  led  in  bj  the  said  cow ;  that  he  is  ioformed  he  can  prove  this 
last  fact)  bj  one  f.  W,;  that  the  aaid  witnesses  reside  at  a  distanoe  from: 
court)  and  he  has  not  had  Ume,  nor  been  able,  to  procore  their  affidavits  to 
file  with  the  motion ;  that  he  was  entirelj  taken  by  surprise  by  l^e  efvi- 
dence  of  the  plaintiff;  that  the  fence  was  thrown  down  by  his  cattle^  and 
should  have  been  prepared  to  show  that  his  cattle  were  not  unruly,  and  ao- 
oostomed  to  break  over  ordinary  lawfiil  fences;  and  that  he  expected  to  be 
able  to  prove  all  the  above  matters  on  another  trial — ^which  motion  for  a 
new  tne^  was  overruled  by  the  court ;  Bold,  That  the  motion  was  prqperiy 
overruled. 

Appeai/rom  (he  Madison  District  (hurt 

Tms-  was  an  Action  brought  to  recover  damages  for  the 
defendant's  cattle  breaking  into  the  plaintiff's  close,  and  de- 
stroying his  crops.  On  the  trial,  afber  the  plaintiff  had 
closed  his  evidence,  and.  had  concluded  his  opening  argu- 
ment, and  the  defendant  also  had  addressed  the  jury,  the 
plaintiff  moved  for  leave  to  introduce  a  witness,  to  prove 
that  the  land  where  the  damage  was  done  was  that  described 
in  the  petition,  which  he  claimed  had  been  omitted  through 
an  oversight.  The  defendant  objected,  but  the  court  al- 
lowed it.  The  defendant  then  introduced  a  witness .  to  re- 
but the  testimony  so,  offered,  and  was  allowed  to,  and  did 
make  further  argument  to  the  jury  with  regard  to  that  por- 
tion of  the  case  upon  which  such  new  evidence  had  been 
offered.  On  the  submission  of  the  cause,  the  court  instructed 
the  jury,  in  substance,  as  follows:  That  they  should  inquire 
whether  the  land  was  substantially  described,  and  whether 
the  plaintiff  had  possession ;  and  that  "the  plaintiff  claims 
that  his  crop  was  destroyed  by  defendant's  cattle.  It  is  im- 
portant that  you  determine  whether  the  crop  was  destroyed 
by  defendant's  cattle ;  whether  plaintiff's  fence  was  a  lawful 
fence,  four  and  a  half  feet  high,  with  spaces  sufficiently 
dose;  was  the  fence  four  and  a  half  feet  high,  and  such  as 
is  generally,  in  this  country,  recognized  as  a  good  fence? 
ThiA  is  a  matter  entirely  in  your  discretion.    You  will  then 
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inquiie  whether  defendant's  cattle  broke  into  plaintiff's  field 
and  destroyed  his  crop ;  and  if  you  find  that  the  fence  was 
each  an  one  as  comes  within  the  meaning  of  the  law,  and 
such  an  one  as  is  recognized  as  a  good  common  fence  in  the 
country,  and  the  defendant's  cattle  broke  through  the  in- 
closure,  the  defendant  is  liable  for  all  the  damages  resulting 
fix>m  such  breach.  In  such  case,  it  was  the  duty  of  the  de- 
fendant to  keep  his  cattle  up,  and  not  suffer  them  to  run  at 
large  to  the  danger  of  his  neighbor'iS  property ;  and  if  prop* 
erty  was  destroyed,  he  is  responsible.  No  man  has  the 
right  to  suffer  to  run  at  large,  animals  of  a  dangerous  kind, 
either  to  the  person  or  property  of  another ;  and  if  he  does, 
he  is  responsible  for  all  damages  which  result  &om  the  acts 
of  such  animals.  But  if  the  fence  was  not  a  reasonable  one, 
such  as  would  be  calculated  to  protect  the  property,  the 
crop,  and  the  loss  was  the  consequence  of  the  negligence  of 
plaintiff,  and  that  with  ordinary  care  and  prudence,  he  could 
have  protected  the  crops,  it  was  his  duty  to  do  so ;  and  if 
lie  &iled  to  do  so,  and  the  fence  was  such  as  the  custom  of 
the  country  and  the  law  would  not  recognize  as  a  lawful 
fence,  he  would  not  be  entitled  to  recover ;  the  loss  would 
be  a  consequence  of  his  own  negligence  and  &ult." 

To  these  instructions,  so  &r  as  they  relate  to  the  fence 
and  the  unruliness  of  the  cattle,  the  defendant  excepted. 
The  defendant  fiirther  requested  the  court  to  instruct  the 
jury :  1.  "  That  if  they  believe,  from  the  testimony,  that  the 
domestic  animals  of  other  persons,  besides  those  of  the  de- 
fendant, were  in  the  habit  of  trespassing  on  the  premises, 
and  at  the  times  set  forth  in  the  petition,  they  could  not  find 
that  ihe  defendant's  animals  did  all  the  damage  to  the  prem- 
ises."  2.  "  That  the  jury  must  be  satisfied,  fix)m  the  testi- 
mony, what  amount  of  damage  the  defendant's  animals  have 
done,  before  they  can  find  for  the  plaintiff."  These  instruc- 
tions were  refbsed,  and  ^e  defendant  excepted.  He  then 
moved  for  a  new  trial  upon  the  ground,  (beside  others,)  of 
newly  discovered  evidence,  and  filed  an  affidavit,  stating 
that  since  the  trial  he  has  been  informed,  and  he  believei 
that  he  can  prove,  by  one  Allen  M^jor,  that  he  owned  a 
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COW  which  was  exceedingly  bad  about  knocking  and  break- 
ing down  fences,  and  that  the  said  cow  was  running  at  large 
in  the  prairie  at  the  time  the  trespasses  complained  of  were 
commenced ;  and  that  said  Major  afterwards  sold  said  cow, 
because  of  her  frequent  trespasses  in  breaking  in  various 
persons'  inclosures.  And,  £Eurther,  that  he  has  been  informed, 
and  believes  he  can  prove,  bj  one  Patrick  McDujKe,  that 
he  was  growing  a  crop  in  the  same  indosure,  when  the  tres- 
passes complained  of  iteve  committed,  and  that  while  at 
work,  in  the  early  part  of  the  season,  when  the  cattle  first 
began  to  get  into  said  indosure,  the  fence  was  first  thrown 
down  by  the  said  cow,  and  the  cattle  were  first  led  in 
by  the  said  cow;  and  that  he  is  informed  that  he  can 
prove  this  last  hot  by  one  John  Welch ;  and  that  the  said 
witnesses  reside  at  a  distance  fi'om  the  court,  and  he  has 
not  had  time,  nor  been  able  to  procure  their  affidavits  to  file 
with  this  motion.  He  further  states,  that  he  was  taken  en- 
tirely by  surprise  by  the  evidence  of  the  plaintiff,  that  the 
fence  was  thrown  down  by  [his]  cattle,  and  should  have 
been  prepared  to  show  that  his  cattle  were  not  unruly,  and 
were  not  accustomed  to  break  over  ordinary  lawful  fences ; 
and  that  he  expected  to  be  able  to  prove  all  the  above  mat* 
ters  on  another  trial  This  motion  was  overruled.  Judg- 
ment having  been  rendered  against  him,  the  defendant 
appeals,  and  the  following  are  assigned  as  error : 

1.  In  permitting  the  plaintiff  to  introduce  a  witness  after 
the  defendant  had  closed  his  argument 

2.  In  refusing  the  first  instruction  asked  by  the  de- 
fendant 

8.  In  refusing  the  second  instruction  asked  by  the  de- 
fendant 

4.  In  instructing  the  jury  that  whether  the  plaintiff^s 
fence  was  a  lawful  one,  and  such  as  is  recognized  in  this 
country  as  a  good  fence,  was  entireljf^  in  their  discretion. 

6.  Li  instructing  the  jury  that  no  man  has  a  right  to  suf- 
fer to  run  at  large,  animals  of  a  dangerous  kind,  either  to 
the  person  or  the  property  of  another. 

6.  In  oveiruling  the  motion  for  a  new  trial 
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i/.  L.  McPherson^  for  the  appellant. 
Curtis  Bates  J  for  the  appellee. 

WooDWABD,  J. — The  first  error  asaigDed  relates  to  the 
admission  of  the  witness,  after  the  defendant  had  closed  his 
argument  Section  1778  of  the  Code  was  designed  to  pre- 
vent the  unjust  determination  of  a  causey  on  account  of  an. 
accidental  or  inadvertent  omission  of  a  party  to  call  a  wit- 
ness, or  to  ask  a  question,  to  some  point.  It  was  not  in- 
tended to  be  limited  in  its  application  to  the  period  of  ex- 
amining witnesses.  For  this,  a  statutory  provision  would 
not  have  been  thought  requisite.  The  law  deems  it  just, 
that  the  evidence  should  be  heard,  and  does  not  feivor  that 
which  is  denominated  '^  sharp  practice."  But  the  privilege 
is  not  to  be  abused.  It  is  within  the  discretion  and  control 
of  the  court,  as  are  also  the  terms  to  be  imposed,  if  any  are 
deemed  just  There  is  nothing  to  show  that  the  discretion 
of  the  court  was  improperly  exercisea  in  the  present  in- 
stance. 

The  defendant  was  allowed  to  introduce  testimony  in  re^ 
buttal,  and  to  present  fiirther  considerations  to  the  jury  on 
the  new  evidence  offered. 

The  assignment  of  error  numbered  four,  relates  to  the  in- 
struction, that  the  question  whether  the  fence  was  a  lawful 
fence,  and  a  good  one,  was  in  the  discretion  of  the  jury. 
The  court  repeatedly  refers  to  the  statute  definition  of  a 
sujficient  fence.  Acts  of  1852-8, 174,  chap.  105.  And  as 
that  prescribes  the  height,  in  feet  and  inches,  we  wiU  not 
suppose  the  word  discretion  refers,  in  any  sense,  to  that  It 
is  true,  that  the  more  ordinary  use  of  this  word,  with  us, 
implies  something  more  of  mere  choice  than  would  be  con- 
sistent with  the  present  application  of  it  But  iu  its  more 
proper  sense,  it  implies  jjidgment — soundness  of  judgment 
.  Thus,  we  speak  of  a  discreet  man,  and  of  his  discretion ;  and 
in  this  sense,  the  word  applies  well  enough  to  those  qualities 
of  a  fence  which  are  in  their  nature  undefined,  as  when  the 
statute  describes  it  as  "of  strong  materials,  put  up  in  a  good 
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and  substantial  manner,  with  sufficiently  small  spaces/^  &c. , 
These  things  were  within  their  discretion  or  sound  judg- 
ment, not  in  their  mere  option.  The  court  quite  clearly 
directs  the  jury  that  the  fence  must  be  one  answering  to 
the  sense  of  the  law ;  and  if  the  instruction  might  be  con- 
strued as  requiring  anything  more  than  this — such  as  that  it 
should  be  such  a  fence  as  the  custom  of  the  country  called 
for — ^this  was  matter  for  the  plaintiff  to  complain  o^  and  not' 
the  defendant 

To  the  instruction  embraced  in  the  fifth  assignment  of 
error,  there  can  bd  no  possible  objection. 

Of  the  remaining  matters,  some  present  that  difficulty  of 
adjudication  which  arises  from  vagueness  and  want  of  point 
in  the  objections.  Thus,  the  second  error  assigned  is,  on 
refusing  the  first  instruction  asked  by  the  defendant.  The 
court  had  before  instructed  the  jury  that  it  was  impor- 
tant for  them  to  inquire  whether  the  defendant's  cattle 
did  the  damage  coiQplained  of;  and  besides,  this  is  the 
very  gist  of  the  action,  and  of  which  the  jury  is  to  in- 
quire. Therefore,  the  court  may,  perhaps  well  enough, 
have  declined  to  give  it^  because  it  was  already  involved 
and  given.  But  if  the  defendant  insists  upon  tiie  instruct 
tion,  notwithstandiug  what  was  already  before  the  jury, 
then  we  are  obliged  to  say  that  it  is  not  true — it  is  not  accu- 
rate. Suppose  the  jury  do  find  that  the  defendant's  cattle 
did  do  all  the  damage,  in  fact,  although  other  persons'  cat- 
tle trespassed  there,  may  they  not  find  such  a  fact?  It 
is  possible  that  other  cattle  may  have  entered  the  close,  and 
not  have  destroyed  the  crops.  The  instruction  asked  is  not 
one  which  will  warrant  a  reversal 

As  to  the  third  error  assigned — the  refusal  of  the  second  in- 
struction asked  by  the  defendant — the  mind  is  led  to  doubt 
whether  it  understands  this  instruction.  Of  course,  the  jury 
must  find  that  the  defendant's  cattl#  committed  the  trespass^ 
before  they  can  find  for  the  plaintiff;  and  upon  this  alone 
ihey  would  find,  at  least,  nominal  damii^ges.  It  is  not  perceived 
to  what  this  aims,  since  the  jury  have  found  damages  to  the 
ajnount  of  one  hundred  and  fifty  dollars,  done  by  the  do* 
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fondant's  cattle,  and  not  by  thoae  of  other  persons.  They 
might  find  against  the  defendant,  and  then  disagree  as  to 
fhe  amount;  or  they  might  find  nominal  damages.  But  it 
is  not  correct  that  they  must  find  the  amount,  before  they 
can  find  for  the  plaintifil  It  is  true  that  they  could  not  re- 
turn a  verdict  into  court  without  finding  the  amount ;  or, 
at  least,  if  they  return  a  verdict  for  the  plaintiff  as  for  a 
trespass,  and  could  not  agree  on  the  damages,  such  a  verdict 
would  carry  nominal  damages.  We  conceive  that  the  in- 
struction asked  is  not  correct,  if  we  can  imagine  any  proper 
meaning  for  it. 

.  The  motion  for  a  new  trial  is  based  upon  an  affidavit  of 
what  the  defendant  is  informed ,  and  believes  he  can  prove 
by  certain  persons.  This  does  not  yield  sufficient  certainty 
of  his  being  able  to  prove  the  fisicts,  if  he  had  the  witnesses. 
But  further,  if  the  facts  were  proved,  they  would  not  neces- 
sarily chaage  the  verdict.  And  yet  more,  perhaps  they 
would  not  even  authorize  a  change.  But  further,  the  affi- 
davit rather  shows  a  neglect,  a  want  of  preparation  of  his 
oaoae,  on  the  part  of  the  defendant.  He  says  he  was  sur^ 
prised  by  the  evidence  of  the  plaintiff^  whilst  that  evidence 
was  on  the  very  gist  of  the  cause,  as  it  was  to  be  proved  by 
the  plaintiff. 

There  does  not  appear  to  be  any  error  in  the  rulings  of 
the  court  below,  and  the  judgment  is  affirmed. 


Thb  State  of  Iowa  v.  Carb. 

In  proceedings  against  bail  on  scire  faaas^  the  burden  of  proof  is  on  the  de- 
fendant, to  show  cause  why  the  recognizance  shoold  not  be  estreated. 

Hie  ezeontion  of  the  reoognizance  wUl  be  taken  as  proved,  unless  denied 
under  oftth. 

Where  in  a  proceeding  on  9dim  fadcu  to  estreat  ft  leoognizaooe^  it  i^ipearad 
from  the  record,  that  the  warrant  for  the  arrest  of  the  principal,  was  issued, 
ICarch  5, 1855 ;  that  the  reoognizance  was  dated,  May  25, 1865 ;  and  filed 
with  the  deilc  of  the  District  Oourl^  June  7, 1855 ;  and  that  the  affidavit  of 
lh«  bail,  that  he  possessed  tlie  qualifications  presoribed  by  the  statute  for 

Vol.  IV.  19 
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bail,  wiB  indoraed  on  the  recognizaiioe ;  and  iHiere  U  did  not  appear  from 
the  record,  by  whom  the  recogniianoe  waa  taken  or  aooepted;  or  that  the 
party  aocuaed  was  under  arresti  or  required  to  give  bail;  or  that  the 
amount  of  the  bail  had  been  fixed  by  the  oourt ;  or,  if  the  recognizance  was 
taken  by  a  Justioe  of  the  peace,  that  he  had  authority  to  take  it ;  SeH 
1.  That  no  sach  connection  waa  ahown  to  exist  between  the  indictmeot 
against  the  principal,  and  the  reoogniaanoe  dedaied  on,  as  would  aathorise 
the  court  to  infer  that  it  was  part  of  the  reoord  in  that  cause ;  or,  if  so^  that 
it  was  rightfyilly  a  part  of  it ;  2.  That  the  affidavit  of  the  bail  as  to  his  qual- 
ifications, indorsed  on  the  recognisance,  was  not  sufficient  to  give  Tttality 
and  effect  to  the  recognizanoe,  or  to  show  that  it  waa  ever  taken  or  aooepM 
aa  a  valid  undertaking,  by  a  court  or  magistrate^  incompetent  axitfaority. 
Where  it  does  not  appear  firom  a  recognizancei  that  it  was  taken  or  accepted 
as  a  valid  undertaking,  by  a  court  or  magistrate  of  competent  authori^,  it 
does  not  become  a  part  of  the  record,  and  no  judgment  can  be  rendend 
against  the  obligon  for  the  penalty  contained  therein. 

Appeal  from  the  Davis  District  Court. 

SciBE  FA0IA8  against  bail  The  defendant  appeared,  and 
for  cause  why  his  recognizance  should  not  be  estreated,  an* 
swered,  denying  the  execution  and  acknowledgment  of  the 
recognizance,  and  averring  that  tiie  recognizance  had  never 
been  executed,  acknowledged  and  approved,  as  the  law  le- 
quires. 

The  answer  was  not  under  oath.  The  recognizance  <»i 
which  the  writ  of  scire  facias  issued,  appears  to  have  been 
signed  by  defendant,  and  one  J.  J.  Puroell,  and  was  con- 
ditioned for  the  appearance  of  Puroell  at  the  next  term  of 
the  District  Court,  to  answer  an  indictment  against  him  for 
selling  intoxicating  liquors.  On  the  recognizance  is  in- 
dorsed the  affidavit  of  justification  of  the  bail,  taken  before 
one  S.  W.  Taylor,  a  justice  of  the  peace.  Nothing  appears 
to  show  that  Purcell  was  ever  arrested  or  in  custody,  or  that 
the  recognizance  of  the  bail  was  ever  acknowledged,  approved 
or  accepted.  At  the  September  term  of  the  District  Com% 
the  defendant,  Purcell,  being  called,  £suled  to  appear,  and  his 
recognizance  was  forfeited,  and  this  proceeding  by  sdre  facias 
commenced  against  his  surety.  The  defendant  objected  to 
the  introduction  of  the  recognizance  in  evidence,  but  the 
objection  was  overruled,  and  judgment  renda^  against  the 
defendant  Garr,  firom  whioh  he  appeals 
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Palmer  Jk  IHmtk,  and  Knapp  A  Caldwell^  for  the  ap- 
pellant. 

Samuel  A.  Bice,  Attomej-Geueral|  for  the  State. 

• 
Stockton',  J. — ^In  proceedings  against  bail  on  scire /actai^ 

the  defendant  is  to  show  cause  why  the  recognizance  shall 

not  be  estreated,  or,  in  other  words,  why  the  conditional 

judgment  of  record  against  him,  shall  not  be  made  absolute, 

and  execution  issued  thereon.    The  burden  of  proof  is  on 

ihe  defendant,  when  judgment  in  default  of  appearance  has 

been  entered  against  the  principal.    The  evidence  on  which 

the  plaintiff  relies  is  of  record,  and  is  presumed  to  be  within 

the  knowledge  of  the  court,  and  the  defendant  must  show 

and  allege  everything  that  he  relies  upon  to  establish  the 

insufficiency  or  irregularity  of  the  proceedings.    The  scire 

/aeias  is  a  rule  upon  him  to  show  to  the  court  any  cause  he 

may  allege,  why  final  judgment  should  not  be  entered 

against  him. 

The  defendant  in  this  case  answers  and  avers  as  cause 
why  it  shall  not  be  estreated,  that  the  recognizance  was 
not  executed  by  him,  and  was  not  acknowledged  and  ap- 
proved as  the  law  requires.  Its  execution  will  be  taken  as 
proved,  unless  denied  under  oath.  And  the  question  is, 
irhether  it  sufficiently  appeani  that  the  recognizance  was 
accepted  by  a  court  or  magistrate  having  competent  author- 
ity. The  Code,  section  8310,  defines  the  taking  of  bai],  to 
consist  in  the  acceptance  by  a  competent  court  or  magistrate, 
of  the  undertaking  of  sufficient  bail  for  the  appearance  of 
the  defendant,  according  to  the  terms  of  the  undertaking,  or 
that  the  bail  will  pay  to  the  State  a  specified  sum. 

The  warrant  for  the  arrest  of  Purcell,  issued  March  ^, 
1855.  The  recognizance  is  dated  May  23,  1855,  and  ap- 
pears to  have  been  filed  with  the  clerk  of  the  District  Court, 
June  7,  1855.  By  whom  it  was  taken  or  accepted,  is  in  no 
way  made  to  appear.  The  defendant  was  not  under  ari^t 
or  required  to  give  bail.  The  amount  of  bail  had  not  been 
fixed  by  the  coart|  and  if  the  leoognizanoe  was  taken  by 
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ihe  jtistice  of  the  peace,  no  authority  for  him  to  take  it  is 
shown. 

In  short,  no  such  connection  is  shown  to  exist  between  the 
indictment  against  Purcell,  and  the  recognizance  decliured 
on,  as  to  authorize  us  to  infer  that  it  is  a  part  of  the  record 
in  that  cause,  or  if  so,  that  it  was  rightfully  a  part  of  it. 

The  affidavit  of  the  defendant  Carr,  that  he  possesses  the 
qualifications  prescribed  by  the  statute  for  bail  in  such  cases, 
is  indorsed  on  the  recognizance.  But  nothing  else  appears 
to  give  it  vitality  and  effect,  or  to  show  that  it  was  ever 
taken  or  accepted  as  a  valid  undertaking  by  a  court  or 
magistrate  of  competent  authority.  It  is  necessary  in  our 
opinion  that  this  should  appear,  to  make  the  recognizance 
of  any  force.  If  it  does  not  so  appear,  the  recognizance 
does  not  become  a  part  of  the  record,  and  no  judgment  can 
be  rendered  against  the  obligors  for  the  penalty  contained 
iherein. 

Judgment  reveised. 
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DlLANY  V.  BBADS. 

Before  a  prior  judgment  can  be  a  bar  to  a  sabsequent  action,  the  point  or 
matter  in  issue  between  ^e  partiiafl,  must  have  been  determinedi  and  nudi 
determination  or  decision  must  have  been  upon  the  merits. 

If  a  suit  shall  be  discontinued,  or  a  plaintiff  shall  become  nonsuit;  or  ii,kt 
anj  other  eaose,  there  has  been  no  judgment  of  the  court  upon  the  matter 
jn  iasue,  the  proceedings  aie  not  ooncLusiTe^  and  will  not  bar  a  sabBeq[aent 
suit  for  the  same  cause  of  action. 

An  irregular  judgment  is  condusire,  until  reversed  or  set  asida 

Objections  not  urged  in  the  court  below,  come  too  late^  when  presented  for 
the  first  time  in  the  appellate  court 


Appeal  from  the  Jonea  Diatrict  (hurt. 


This  case  was  commenced  before  a  justice  of  the  peace, 
and  by  defendant  appealed  to  the  District  Court  The 
transcript  of  the  justice  states  that  "plaintiff  ordered  notice  to 
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iflsae  against  defendant  for  the  sum  of  $89.87,  with  interest, 
as  justly  due  him  on  an  agreement  to  pay,  or  on  contract" 
On  the  day  fixed  for  trial,  it  is  shown  that  the  parties  ap- 
peared,  ''with  their  attorneys,  and  the  plaintiff  pleaded 
orally,  and  the  defendant  filed  his  answer,  and  a  jury  being 
summoned,  at  the  request  of  the  defendant,"  &c.  On  appeal, 
the  cause  was  submitted  to  the  court  without  the  interven- 
tion of  the  jury,  and  its  decision  was  rendered  in  writing, 
stating  the  &ets  found,  and  the  conclusion  founded  thereon. 
As  thus  stated,  the  facts  were  substantially  as  follows :  In 
the  winter  of  1853-4,  a  controversy  existed  between  these 
parties  in  relation  to  a  note  held  by  plaintiff  against  de* 
fendant,  and  they  then  mutually  agreed  to  submit  said  con- 
troversy  to  two  persons  named,  who,  after  hearing  the  said 
parties,  awarded  that  defendant  should  pay  plaintiff  the  sum 
of  two  hundred  dollars.  To  this  decision  both  parties  as- 
sented, and  the  defendant  at  the  time  promised  to  pay  plain- 
tiff the  said  two  hundred  dollars,  and  subsequently  paid 
thereon  $110.68.  In  January,  1865,  plaintiff  sued  defend- 
ant for  the  balance  claimed  to  be  due,  and  a  trial  being  had 
before  a  jury,  they  returned  '*  a  verdict — ^no  cause  of  ac- 
tion. The  judgment  rendered  by  the  justice  was,  that  the 
plaintiff  be  nonsuited ;  and  the  plaintiff  then  paid  up  the 
costs,"  and  commenced  this  action.  On  this  state  of  faets^ 
ihe  Distnct  Coiirt  found  for  plainti£^  and  the  defendant  ap- 
peals. 

W.  J.  Henry ^  for  the  appellant 

W.  T.  Barker^  for  the  appellee. 

Wright,  C.  J.— Three  of  Ae  errors  assigned  in  this  case 
may  be  considered  together,  as  they  involve  substantially 
the  same  question.  These  are,  first,  that  the  court  erred  in 
receiving  evidence  of  a  submission  to  arbitrators,  and  the 
award,  when  the  said  award  had  not  been  declared  pn  by 
plaintiff;  second — ^in  finding  for  plaintiff,  when  his  plead- 
mg^  do  not  set  forth  any  cause  of  action;  third — in  render- 
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ing  judgment  on  a  verbal  contract,  when  the  said  contract 
related  to  a  promissory  note,  which  was  not  prodaoed. 
None  of  these  objections  appear  to  have  been  urged  in  the 
C0urt  below,  and  whatever  their  force,  if  made  at  the  proper 
time,  we  are  clear,  that  they  come  too  late,  when  presented 
for  the  first  time  in  this  court  That  it  was  competent  for 
the  plaintiff  to  declare  upon  the  alleged  paa*ol  award,  or 
upon  the  note  which  was  the  foundation  of  said  submission, 
there  can  be  no  doubt  In  pleading  before  a  justice  of  the 
peace,  it  is  not  expected  or  required,  that  either  party  shall 
be  held  to  critical  nicety  in  stating  his  cause  of  action  or 
defence.  If  a  plaintiff  shall  fail  to  state  his  cause  of  action 
in;  a  sufficiently  clear  and  distinct  form,  objection  should 
then  be  taken,  or  at  all  events,  when  testimony  is  sought  to 
be  introduced  to  sustain  the  same.  But  where  no  objection 
of  the  kind  is  made  in  that  court — where  the  cause  has  been 
heaord  upon  appeal,  and  this  objection  not  urged — we  would 
not  disturb  the  judgment  for  a  defect  in  the  statement  of 
the  claim,  if  from  the  whole  record,  sufficient  is  shown  to 
enable  the  defendant  to  plead  the  recovery  in  bar  of  any 
subsequent  action ;  and  this  rule  disposes  of  the  three  er- 
rors assigned.  The  parties  had,  as  &r  as  can  be  seen,  a  fiill 
and  £sdr  trial — ^the  plaintiff's  cause  of  action  is  now,  al 
leasts  fully  upon  the  record,  and  after  judgment,  we  think, 
the  objections  come  too  late ;  and  especially  is  this  trae, 
when  not  made  the  ground  for  a  motion  for  a  new  trial,  or 
in  arrest  of  judgment  in  the  court  below.  Prom  this  rec- 
ord, the  defendant  can  have  no  difficulty  in  protecting  him- 
self against  any  action  that  may  be  brought  either  on  the 
note  or  award. 

The  fourth  and  last  error  assigned  is,  that  the  judgment 
should  have  been  for  defendant,  on  the  plea  of  prior  adjudi- 
cation. The  defendant  before  the  justice,  set  up  by  his  an- 
swer, the  former  proceedings  referred  to  in  the  £ict8  found 
by  the  court.  As  shown  by  the  statement  of  the  case,  that 
cause  was  tried  before  a  jury,  and  verdict  rendered  in  these 
words — "No  cause  of  action."  The  justice  thereupon  en- 
tered judgment — "  that  the  plaintiff  be  nonsuited" — where- 
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upon  the  plaintiff  paid  the  costs  of  said  suit,  and  commei^ced 
the  present  action.  Do  these  &ct8  show  such  a  former  ad- 
judication as  to  bar  the  present  action  ?  We  think  not.  It 
is  to  the  judgment  of  the  justice  that  we  are  to  look  in  de- 
termining this  question.  The  verdict  of  the  jury  cannot  bar 
the  plaintiff's  action,  unless  followed  by  such  a  judgment  as 
amounts  to  a  prior  adji^dication  or  determination  of  the  mat- 
ter in  controversy.  Before  a  prior  judgment  can  be  a  bar  to 
a  subsequent  action,  we  understand  that  the  point  or  matter 
in  issue  between  the  parties  must  have  been  determined, 
and  such  determination  or  decision  must  have  been  upon  the 
merits.  I^  therefore,  a  suit  shall  be  discontinued,  or  a  plain- 
tiff shall  become  nonsidt,  or  i^  for  any  other  cause,  there  has 
been  no  judgment  of  the  court  upon  the  matter  in  issue,  the 
proceedings  are  not  conclusive,  and  will  not  bar  a  subsequent 
suit  for  the  same  cause  of  action.  Bridge  et  al,  v.  Sumner^ 
1  Pick.  871 ;  Irih.  of  Knox  v.  Inh.  of  Walokboroughj  5  Greenlf. 
185;  1  Greehl.  Ev.  §§  529,  530;  8  Black.  Com.  296,  877. 
It  is  true  that  the  order  that  the  plaintiff  be  nonsuited,  a^r 
the  rendition  of  the  verdict,  was  an  unusual  one,  and  we 
may  go  even  farther,  and  say  that  it  was  irregular;  and  upon 
review  in  the  District  Court,  would  perhaps  have  been  set 
adde.  But  it  was  certainly  aa  much  the  duty  of  the  defend- 
ant as  plaintiff  to  have  this  order  corrected.  As  it  stands, 
we  cannot  treat  it  as  void.  But  treating  it  as  simply  irreg- 
nlar,  it  is  conclusive,  until  reversed  or  set  aside,  and  giving 
to  the  language  used  its  usual  and  recognized  signification, 
it  amounts  to  nothing  more  than  an  order  discontinuing  the 
former  suit,  or  perhaps  ordering  a  nonsuit  for  some  cause 
not  disclosed.  So  construing  the  language,  we  think  the 
plaintiff's  action  is  not  barred  by  such  former  proceedings. 

Judgment  afltoned. 
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107    47ft 

An  ordinance  of  a  nranidpal  corporation  can  have  no  extra-territorial  fbroe; 
bnt  persona  or  pxoperfy  coming  within  the  territorial  limits  of  the  oorpora* 
tion,  come  under  its  authority. 
'  Where  a  dty  charter^  adopted  in  pursuance  of  the  provisioDa  of  chapter  42  of 
the  Code,  gave  to  the  city  council  the  power  to  establiah  such  bj-laws  and 
ordinances  as  may  be  necessary  and  proper  for  the  good  regulation,  health 
and  safety  of  the  citizen,  and  the  d^eanlinees  of  the  city ;  to  prohibit  stock 
from  running  at  large  in  the  dty;  and  to  make  any  other  ordinary,  suitable 
and  proper  police  rogulatious,  and  to  impose  fines  and  penalties  for  the  rio- 
lation  of  such  regulations,  by-laws  and  ordinances;  and  where  the  dty 
coundl,  acting  under  such  charter,  adopted  an  ordinance,  prohibiting  hogs 
from  running  at  large,  the  first  section  of  which  provided,  that  no  hogs 
shall  be  allowed  to  run  at  large  in  the  dty,  and  owners  are  required  to  keep 
them  up,  and  that  any  person  failing  to  comply  with  the  ordinance,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  pay  a  sum  not  less  than  one,  nor 
more  than  fire,  dollars ;  and  the  second  section  of  which,  made  it  the  duty 
of  the  marshal  to  take  up  all  hogs  found  running  at  large  in  the  dty,  and 
advertise  them ;  and  if  the  owner  did  not,  within  three  days,  come  and  pay 
the  fine  and  costs,  and  take  care  of  the  hogs^  to  sell  them  to  the  highest  bid- 
der ;  and  after  paying  the  fine  and  costs,  to  pay  the  balance  of  the  money 
to  the  owner ;  and  where  an  action  of  replevin  was  brought  against  the 
city  marshal,  by  a  party  redding  beyond  the  corporate  limits,  to  recover  the 
possesdon  of  certain  hogs  belonging  to  him,  found  running  at  large  within 
the  corporation,  and  taken  up  underthe  ordinance ;  Hdi,  1.  That  the  dty 
had  authority,  under  the  charter,  to  pass  the  ordinance ;  2.  That  the  dtf 
marshal  had  authority,  under  the  ordinance,  to  take  up  the  hogs ;  8.  That 
the  first  section  of  .the  ordinance,  is  within  the  meaning  and  spirit  of  the 
statute  and  the  charter;  4.  That  the  second  section  of  the  ordinance^  was 
suffident  for  the  abatement  of  the  nuisance  and  the  payment  of  the  charges^ 
but  not  for  the  enforcement  of  the  fine. 

Appeal  from  the  Marion  District  CourU 

The  plaintiff  brought  an  action  of  replevin  against  the 
defendant,  to  recover  possession  of  certain  hogs,  taken  up 
when  running  at  large  in  the  city  of  Pella,  on  the  13th 
June,  1856,  contrary  to  an  ordinance  of  the  city.  The  de- 
fendant was  marshal  of  the  town,  and  as  such  impounded 
the  creatures.  The  caiLse  was  submitted  to  the  District 
Court,  on  statement  of  facts,  by  which  it  is  agreed,  that 
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the  hogs  were  the  property  of  the  plaiotiff,  who  is  a  farmer, 
residing  about  a  mile  from  the  limits  of  the  corporation ;  that 
he  "  had  them  on  his  farm/'  and  permitted  them  to  run  at 
large,  and  th&t  on  the  18th  June,  1856,  they  were  found 
within  the  town  limits,  and  were  taken  up  by  virtue  of  the 
ordinance  in  question  by  the  defendant,  who  was  city  mar- 
shal ;  that  Pella  was  duly  incorporated  as  a  city  under  chap- 
ter 42  of  the  Cod^,  and  that  the  charter  had  taken  effect 
before  the  passage  of  the  ordinance  in  question.  A  copy  of 
the  charter  and  of  the  ordinance  is  given.  By  the  agreed 
statement,  the  following  are  made  as  the  only  questions 
raised  in  the  case :    • 

1.  Had  the  city  of  Pella  any  authority,  tmder  the  char- 
ter, to  pass  the  ordinance  ? 

2.  Had  the  city  marshal  any  authority,  under  the  ordi- 
nance, to  take  up  said  hogs? 

8.  Are  the  provisions  of  the  ordinance  legal,  and  is  the 
marshal  justified  under  it^  in  taking  up  the  animals  ? 

The  statute,  charter  and  ordinance  bearing  upon  the  cause, 
are  as  follows,  in  substance :  Chapter  42  of  the  Code  pro- 
vides a  method  for  the  self-incorporation  of  towns  and  cities. 
The  provisions  relating  to  towns  are  in  the  main  applicable 
to  cities,  but  to  the  latter  some  extension  of  power  may  be 
given.  The  governing  body  is  styled  by  the  general  term 
of  ''  local  legislature,"  thus  covering  any  form  and  name  of 
such  body  which  may  be  adopted. 

The  above  chapter,  section  668,  provides  that  the  charter 
adopted  may  prescribe  and  limit  the  powers  and  duties  of 
this  local  legislature,  and  of  the  "  other  officers."  Section 
665  enacts  that  the  charter  may  also  ''  give  power  to  establish 
such  by-laws  and  ordinances  as  are  necessary  and  proper  for 
the  good  regulation,  safety,  health  and  cleanliness  of  the 
town,  and  the  citizens  thereof.  *  ♦  *  *  *  And  to  make  any 
other  ordinary,  suitable  and  proper  police  regulations,  and 
impose  penalties  for  the  violation  of  any  such  regulations, 
which  penalties  may  be  collected  by  civil  action  in  the  name 
of  the  town."     And  other  sections  confer  farther  powers. 

The  charter  adopted  under  the  above  statute  authority  by 
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section  20,  gives  to  the  citj  oouncil  the  power  to  establish 
such  bylaws  and  ordinances  as  may  be  necessary  and 
proper  for  the  good  regulation,  health  and  safety  of  the 
citizens,  and  the  cleanliness  of  the  city ;  to  prohibit  stock 
firom  running  at  large  in  the  city,  and  to  make  anj 
other  ordinary,  suitable  and  proper  police  regulations, 
and  to  impose  fines  and  penalties  for  the  violation  of  such 
regulations,  by-laws  and  ordinances.  The  ordinance  in 
question,  by  its  first  section,  provides  that  no  hogs  shall  be 
allowed  to  run  at  large  in  the  city,  and  owners  are  required 
to  "  keep  them  lip :"  and  that  any  p^son  &iling  to  comply 
with  the  ordinance  shall  be  deemed  guilty  of  a  misdemeanor^ 
and  shall  pay  a  sum  not  less  than  one  nor  more  than  five 
dollars.  By  the  second  section,  it  is  mad^the  duty  of  the 
marshal  to  take  up  all  hogs  found  running  at  large  in 
the  town,  and  to  advertise  them,  and  If  the  owner  does  not, 
within  three  days,  come  and  pay  the  fine  and  costs,  and 
take  care  of  the  hogs,  to  sell  them  to  the  highest  bidder ; 
after  paying  die  fine  and  costs,  he  is  to  pay  the  balance  of 
ihe  money  to  the  owner. 

Judgment  was  rendered  in  &vor  of  the  plaintiff,  and  the 
defendant  appeals. 

J.  E.  Nsal,  for  the  appellant 

Wm.  H.  Seevers  and  ff,  JP,  SAoUe^  for  the  appellee. 

• 

Woodward,  J. — ^The  only  question  is  upon  the  validity 
of  the  onUnance,  for  the  authority  of  the  marshal  depends 
upon  that.  As  this  is  a  very  usual  provision  in  a  town  or 
dty  charter,  and  as  the  ordinance  i^  of  a  very  common 
character,  it  is  not,  on  first  view,  altogether  apparent,  what 
are  the  objections  intended  to  be  urged  against  it,  and  there> 
fi>re  the  propositions  of  counsel  will  be  given  as  they  have 
advanced  them.  They  say,  first,  that  a  corporation  has  no 
power  to  pass  by-laws  or  ordinances  which  are  contrary  to 
the  constitution  of  the  State,  or  of  the  United  States,  or  to 
the  common  law,  as  it  is  accepted  and  received  in  the  juris* 
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diction  or  state  in  wMcIi  such  corporation  exists*  This  pro* 
position  is  pxesumed  to  be  true;  bat  in  this,  as  in  some 
other  instances,  the  doubt  or  difficulty  aiises  in  its  applica* 
tion.  It  is  yerj  broad,  but  is  it  true,  that  any  restraint 
upon  any  and  every  common  law  right,  is  a  violation  of  its 
true  meaning?  I  have  a  common,  or  common  law,  right  to 
build  my  bouse  of  wood.  How  then  can  I  be  prohibited 
doing  so,  and  be  directed  to  build  of  brick  or  stone?  -I- 
have  a  cconmon  law  right  to  do  many  things  on  my  own 
grounds  which  are  often  prohibited  in  large  towns.  The 
direct  application  wlucb  the  plaintiff  appears  to  make  of  this  • 
proposition,  is  by  his  third,  which  is,  that  the  role  of  the  cosup 
mon  law  of  England,  requiring  the  owners  of  stock  to  fence 
them  in,  has  never  been  in  force  in  this  State,  but  the  reverse 
is  the  true  doctrine.  It  is  sufficient  to  say,  in  answer  to  this, 
that  it  is  not  pretended  that  that  part  of  the  ordinance  which 
requires  the  owners  to  keep  up  their  stock,  applies  to  tiie 
plaintiff  personally,  or  to  any  persons  reading  out  of  ihe  obr- 
porate  limits.  The  ordinance,  like  a  state  law,  can  have  no 
extra-territorial  force.  But  as  in  the  case  of  any  other  law. 
when  peraons  or  property  c^me  wiihm  its  territory,  they  ar^ 
under  its  authority.  If  it  is  said  that  this  is  a  restraint  upon 
his  common  law  right,  then  we  come  back  to  primitive  ele- 
ments. The  plaintiff  has  natural  rights,  and  so  have  others^ 
and  he  must  so  use  his  as  not  to  injure  theiia  As  he  cannot 
let  his  stock  run  at  large  at  the  expense  of  breaking  into  his 
neighbor's  field  and  destroying  his  crop,  so  he  cannot  suiflbr 
them  to  annoy-  those  citizens  who  constitute  a  munieipal' 
coiporation.  The  principle  is  not  changed  by  the  fact,  that 
our  law  happens  to  require  the  landowner  to  fence  against 
stock,  for  the  supposed  natural  liberty  of  the  owner  of  stoek 
is  restrained  by  his  liability,  in  case  his  creatures  break  the 
fence  of  his  neighbor.  H^ie  case  is  also  like  that  of  tha 
liberty  of  speech  which  one  possesses,  but  for  the  use  of 
which  he  is  answerable.  In  fine,  the  plaintiff's  right  must 
be  enjoyed  in  harmony  with  the  rights  of  others.  Ilie  legf- 
islature  may  confer  upon  a  town  the  power  to  adopt  such 
regulations  as  these,  whether  we  style  them  sanitary,  police^ 
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or  by  some  other  term.  And  the  plointifF  may  permit  his 
creatures  to  roam  unconfined,  but  if  they  come  within  the 
limits  of  the  town,  they  eome  under  its  laws.  It  is  believed 
that  the  true  meaning  of  the  rule,  that  a  by-law  cannot  be 
contrary  to  the  common  law,  is,  that  it  must  not  violate 
the  principles  of  that  law ;  but  the  rule  cannot  be  carried 
to  the  extent  of  saying  that  no  common  law  or  natural  right 
can  be  lestrained  or  abridged. 

The  statute  before  referred  to,  confers  ample  authority  to 
adopt  a  charter,  with  provisions  similar  to  these,  and  the 
charter  in  the  present  case,  in  various  and  in  express  terms, 
permits  an  ordinance,  whose  object  is  the  same  with  that  be- 
fore ua  Whether  it  is  required  to  be  in  any  respect  different 
from  this  one,  we  will  consider  tmder  another  head.  Neither 
do  we  apprehend  the  force  of  the  assertion,  that  the  ordin- 
ance is  unreasonable,  which  is  the  fourth  proposition  of  the 
plaintiff. 

Another,  and  probably  the  leading  objection  made  by  the 
plaintiff,  is,  that  no  power  is  conferred  upon  the  town  to  cre- 
ate a  foifeiture  of  property,  and  that  this  ordinance  creates 
one,,  and  is  therefore  void ;  this  point  will  be  treated  as 
briefly  as  may  be.  The  terms,  fine,  forfeiture,  and  penalty, 
are  otten.  used  loosely,  and  even  confusedly.  But  when  a 
discrimination  is  made,  the  word  "  penalty  "  is  found  to 
be  generic  in  its  character,  including  both  fine  and  for- 
feiture. A  fine  is  a  pecuniary  penalty^  and  is  commonly 
(perhaps  always,)  to  be  collected  by  suit  in  some  form.  A 
^'forfeiture "  is  a  penalty  by  which  one  loses  his  rights  and 
interest  in  his  property,  f-ee  "Webster's  Diet  and  Jac.  Law 
Diet,  &c.  It  is  true,  as  claimed  by  the  plaintiff,  that  a  town 
cannot  pass  an  ordinance  creating  a  forfeiture,  unless  clear 
and  distinct  authority  be  given  therefor.  Hart  Jk  Hoyt  v. 
Mayor  and  OUy  of  Albany^  9  Wend.  571 ;  CoUer  v.  Doiy^  5 
Ohio,  (Ham.)  894 ;  OUy  of  New  York  v.  Ordreman^  12  Johns. 
122 ;  A.  and  Ames  on  Corp.,  (ed.  1882,)  chap.  9,  §  8,  and 
aey. ;  1  Bac.  Ab.  tit.  By-laws. 

The  Code,  chapter  42,  under  which  this  charter  is  adopted, 
authorizes  penalties  to  be  collected  by  civil  action.    A  civil 
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action  is  required  here  to  enforce  the  penalty,  and  the  word 
"collected"  seems  to  point  to  fines  only. ,  See  the  cases 
above.  The  first  section  of  the  ordinance  is  within  the 
spirit  and  meaning  of  the  statute  and  of  the  charter.  But  the 
essential  question  is,  as  to  the  second  section,  which  requires 
the  marshal  to  take  them  up,  and  to  sell,  unless  the  owner 
take  them,  and  pay  the  fine  and  costs.  Regarded  as  a  mode 
of  enforcing  the  first  section,  and  of  collecting  the  fine  there 
prescribed,  it  is  defective,  both  because  the  organic  statute 
(Code,  §  665),  requires  a  civil  action  for  this  purpose,  and 
upon  the  common  ground  that  the  fine  cannot  be  thus 
enforced,  without  trial  and  adjudication.  This  leads  to  an- 
other consideration.  Hogs  running  at  large,  contrary  to 
lawful  prohibition,  are  regarded  in  the  light  of  a  nuisance. 
An  action  to  recover  a  fine  is  an  inapt  and  inadequate  rem- 
edy. Whilst  the  several  days'  notice  required  in  an  action 
are  passing,  and  even  after,  the  nuisance  continues.  Such  an 
action  does  not  abate  it.  The  town  is  expressly  authorized 
to  prohibit  the  ruiming  at  large  of  this  creature,  and  also 
has  a  power  in  relation  to  all  nuisances  under  its  authority, 
concerning  the  health,  cleanliness  and  safety  of  the  city  and 
its  citizens.  By  the  ordinance,  the  running  at  large  of  hogs 
is  made  a  nuisance.  The  question  now  is,  whether  its 
second  section  can  be  sustained  as  a  method  provided  for 
abating  such  nuisance. 

Proceedings  for  the  abatement  of  nuisances  are  of  a  more 
summary  nature  than  actions,  from  the  necessity  of  the  case. 
This  ordinance  does  not,  strictly  speaking,  create  a  forfeiture, 
for  after  paying  the  expenses  and  fine,  the  remainder  of  the 
proceeds  of  sale  are  paid  to  the  owner.  It  is  then,  in  effect, 
but  the  abatement  of  the  nuisance,  and  as  such,  is  regular. 
It  is  sufficient  for  the  abatement  of  the  nuisance  and  the 
payment  of  the  charges,  but  not  for  the  enforcement  of  the 
fine.  Nor  do  we  apprehehend  that  it  can  be  contemplated 
to  deduct  the  fine  from  the  proceeds  of  a  sale,  insucha  case; 
for  the  fine  is  not  fixed,  and  the  marshal  would  not  presume 
to  settle  it.  Especial  reference  is  made  to  the  case  of  Hart 
S  Hoyt  V.  The  Mayor  and  (Xiy  of  Albany^  9  Wend.  571. 
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That  was  a  caae  very  anaiogotis  to  this  at  bar,  but  was 
stronger,  inasmucb  as  the  whole  of  the  proceeds  of  a  sale 
were  to  be  paid  into  the  city  treasury.  Upon  this  last 
ground,  the  judgment  of  the  District  Court  will  be  reversed. 


Wales  k  Son  v.  The  City  or  Muscatine,  Garnishee. 


4  aoe 

111  gw 


A  mmiicipel  corporation  maj  be  sommoned  as  garnishee^  nnder  the  statute  of 
Iowa,  and  the  indebtedneas  of  sach  corporation  to  the  party  defendant,  held 
to  respond  to  the  judgment  of  the  plaintififl 

Where  a  party  is  garnished  as  a  debtor  of  the  original  defendant,  and  answers^ 
confessing  an  indebtedness,  the  original  defendant  may  make  any  objectian 
to  judgment  being  rendered  against  the  garnishee,  which  goes  to  show  that 
the  indebtedness  is  exempt  ttom  execution  or  attachment,  or  that  the  judg- 
ment is  satisfled,  or  any  other  defence  of  a  like  nature ;  but  he  cannot  in- 
terpose the  objection  to  a  judgment  against  the  garnishee,  that  the  gamiahee 
is  not  liable  to  the  process  of  gyimishment 

Hie  objection  that  a  party  garnished,  is  exempt  ftom  the  process  of  gamish- 
ment,  is  a  priYil^ge  which  the  garnishee  alone  can  aasert 

Where  the  plaintiflb  issued  execution  on  a  judgment  in  their  favor  against  B. 
and  the  sheriflT  summoned* as  garnishees,  P.,  mayor,  and  J.,  recorder  of  the 
city  of  M.,  who,  at  the  ensumg  term  of  the  District  Court,  appeared  and  an- 
swered the  interrogatories  propounded,  fh>m  which  it  appeared,  that  the  city 
of  IL  was  hidebted  to  B.  in  a  sum  certain,  for  work  done  on  the  steamboat 
landing ;  and  where  the  plaintiJflEs  moyed  for  judgment  against  the  city  of 
IC  for  the  sum  shown  to  be  due  B^  which  motion  was  objected  to  by  B.  and 
overruled  by  the  court,  for  the  reason  that  a  xnunicipal  corporation  could 
not  be  held  aS  garnishee ;  Beld,  1.  That  B.  had  no  right  to  make  any  such 
objection  to  the  renditk>n  of  judgment  sgainst  the  garnishee ;  2.  That  the 
oourt  efred  in  overmlmg  the  motion  for  judgment  agamst  the  city  of  M!. 


Appeal  from  the  Muscatine  District  Court. 


The  plaintiffs  issued  execution  on  a  judgment  in  the 
Muscatine  District  Court  in  their  favor,  against  Joseph  Ben- 
nett^ for  $2,848.40 ;  and  the  sheriff  notified  and  summoned 
as  garnishees,  John  A.  Parvin,  mayor,  and  D.  P.  Johnson, 
recorder,  of  the  city  of  Muscatine.  At  the  ensuing  term  of 
the  District  Court,  the  persons  summoned  as  garnishees)  ap- 
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paired  and  answered  the  interrogatories  propounded  to 
tiiem ;  and  from  their  answers  it  appeared,  that  the  city  of 
Muscatine  was  indebted  to  the  defendant^  Bennett,  in  the 
sum  of  five  hundred  and  forty-seven  dollars  and  twenty-six 
cents,  ($547.26,)  for  work  done  on  the  steamboat  landing. 
PTaintiflh  thereupon  moved  the  court  for  judgment  against 
the  city,  for  the  amount  appearing  by  the  answers  to  be  doe 
from  the  city  to  the  defendant,  Bennett  The  motion  was 
overruled  by  the  court,  and  the  garnishees  discharged,  to 
which  ruling  of  the  court  the  plaintiff  excepted,  and  now 
appeal  to  this  court. 

David  C,  Cloudy  for  the  appellants,  cited  the  following 
authorities :  Code,  266 ;  Oohen  v.  Perpetual  Insurance  Co.,  9 
Missouri,  421 ;  Home  J£.  Ins,  Oo.  v.  Oamble^  14  lb.  407 ; 
Hawthorn  v.  CHty  of  St,  Louis j  11  lb.  59. 

Oeorge  D.  Woodin,  for  the  appellee,  relied  upon  Hawthorn 
V.  Oiiy  of  SL  Louis^  11  Missouri,  59;  Union  Turnpike  Road 
Co.  V.  Jenkins,  2  Mass.  37 ;  Wood  v.  Hartford  Go,,  12  Conn. 
404 ;  StiUman  v.  Isham,  11  lb.  124 ;  Drake  on  Attach* 
ment^  497. 

Stockton,  J. — When  the  case  came  up  for  decision  in 
the  District  Court,  on  the  answer  of  the  garnishees,  the  de« 
fendant,  Bennett,  appeared  by  his  attorney,  and  objected  to 
any  judgment  against  the  city ;  and  the  District  Court  de* 
cided,  as  appears  by  the  bill  of  exceptions,  '^  that  a  munici- 
pal corporation  could  not  be  held  as  garnishee,  and  that  no 
judgment  could  be  rendered  against  the  city  in  this  cause.'' 
It  is  the  defendant,  Bennett,  who  interposes  the  objection 
that  the  city  cannot  be  held  as  garnishee.  The  city  of  Mus* 
catine  is  not  nnderstood  as  making  any  opposition,  to  what- 
ever  judgment  the  court  might  pronounce,  but  was  ready  to 
pay  Che  money  due  by  it  to  Bennett,  ad  the  court  should 
direct.  We  first  inquire,  whether  Bennett  had  any  right  to 
make  any  such  question  to  the  court.  He  certainly  had  the 
righ^  to  noiake  any  objection  to  the  judgment  against  the 
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ganiishee,  which  would  have  gone  to  show  that  the  indebt- 
edness sought  to  be  subjected,  was  exempt  firom  execution 
or  attachment,  under  section  1901  of  the  Oode,  as  being  due 
to  him  for  his  personal  services.  So,  he  might  have  shown 
that  plaintiffi  were  entitled  to  no  judgment  against  the  gar- 
nishee, by  reason  of  the  satisfaction  of  the  principal  judg- 
ment, or  any  other  defence  of  a  like  nature.  But  the  ex- 
emption claimed  for  the  city  in  this  instance,  was  a  privilege 
which  the  party  garnished,  alone  could  assert ;  it  could  not 
be  set  up  for  it,  by  another.  The  defendant  in  the  execu- 
tion is  not  entitled  to  interpose  the  objection,  in  the  name 
of  the  city. 

But  the  objection,  whether  made  by  the  defendant  Ben- 
nett, or  by  the  party  summoned  as  garnishee,  we  think  is 
not  a  valid  one.  The  question  is  whether  a  municipal  cor- 
poration may  be  summoned  as  garnishee,  under  the  statute 
of  Iowa,  and  whether  the  indebtedness  of  the  city  of  Mus- 
catine to  defendant,  can  be  held  to  respond  to  plaintiff's 
judgment.  In  Drake  on  Attachment^  sec.  497,  it  is  held, 
that  municipal  corporations  cannot  be  charged  as  gar- 
nishees, ''  the  same  principle  being  considered  as  applicable 
to  them  as  to  persons  holding  effects  of  defendants  in  legal 
capacities."  We  are  cited  in  support  of  this  doctrine,  to  the 
case  of  HawQwm  v.  The  (Xiy  of  St.  Louis,  11  Mo.  59,  where 
it  was  held,  that  a  public  municipal  corporation  is  not  like 
a  private  corporation,  liable  to  be  garnished  in  Missouri,  for  a 
sum  due  to  an  officer  of  the  corporation  as  a  part  of  his  sal- 
ary. It  has  been  the  policy  of  some  states  to  exempt  the 
Balaiies  of  public  officers  from  execution  or  attachment,  as  it 
is  in  our  own,  to  protect  from  such  process  the  earnings  of 
the  debtor  for  his  personal  services  and  those  of  his  lEunily. 
Oode,  §  1901.  So  in  Arkansas,  it  has  been  decided  that  the 
state  cannot  be  garnished  for  the  salary  of  a  public  officer. 
McMekin  v.  The  State,  4  English,  558. 

It  was  held,  in  Bradley  v.  Tomn  ofRichinond,  6  Yenbont, 
121,  that  an  action  cannot  be  maintained  against  a  town, 
88  the  trustee  or  garnishee  of  an  absconding  or  absent 
debtor.    This  decision  is  placed  by  the  court  on  the  ground 
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of  the  statute  of  Vermont,  whicli  they  say  implies  personal 
privileges  and  duties  incident  only  to  individuals,  and  inap- 
plicable to  aggregate  corporations.  The  case  of  The  Union 
Turnpike  Road  v.  Jenkins,  2  Mass.  87,  was  under  the  statute 
of  Massachusetts.  The  question  was  whether  the  property 
attached  in  the  hands  of  the  New  England  Marine  Insurance 
Company,  could  be  held  to  respond  to  the  plaintiff's  judg- 
ment, or  in  other  words,  whether  a  corporation  aggregate 
could  be  summoned  as  trustee,  (or  garnishee,)  under  the 
statute.  The  court  held,  that  as  the  garnishee's  liability  was^ 
to  be  ascertained  in  all  cases  by  his  examination  upon  oath, 
one  who  is  incapable  of  disclosing  in  such  manner,  cannot  be 
held  as  trustee.  In  Neuer  v.  0^ Fallon,  18  Mo.  277,  it  was 
held,  that  in  a  suit  against  a  creditor  of  a  corporation,  its 
treasurer,  having  its  money  in  his  hands,  is  not  liable  to  gar- 
nishment. The  corporation  had  directed  its  treasurer  to  pay 
a  specific  sum  out  of  its  funds,  in  his  hands,  to  the  defend- 
ant)  in  attachment,  as  a  gratuity  for  the  benefit  of  third 
parties.  In  which  case  it  was  held,  that  neither  the  corpo- 
ration, nor  its  treasurer,  were  liable  to  the  process  of  garnish- 
ment Locke  on  Foreign  Attaclunenta,  47,  says :  "  Goods 
and  debts,  funds  and  dividends,  cannot  be  attached  in  the 
hands  of  tl^e  Bank  of  England  or  the  East  India  Company." 
On  the  other  hand,  it  has  been  held  in  Pennsylvania,  in 
the  case  of  Oramand  v.  The  Bank  of  the  United  States,  1  Bin- 
ney,  64,  and  Jackson  v.  Bank  of  United  States,  10  Penn.  61, 
that  the  bank  was  liable  to  the  process  of  garnishment,  and 
that  the  funds  in  its  hands  might  be  subjected  to  the  pay- 
ment of  the  plaintiff's  daim. 

We  have  endeavored  to  give  all  the  authorities  that  have 
Gome  under  our  observation,  in  which  it  has  been  held  that 
corporations  of  any  kind  are  not  liable  to  be  summoned  as 
garnishees.  The  reasons  given  for  the  exemption  claimed, 
are  as  numerous  and  various  as  the  cases  themselves,  and  no 
two  of  them  s^ree  in  assigning  the  same  reason.  The  dis- 
tinction claimed  to  exist  between  private  corporations  and 
mumcipal  corporations  in  respect  to  their  liability  as  gar* 
Biahees,  as  held  in  Sawthom  v.  St,  Louis^  does  not  seem  to 
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US  to  be  founded  in  reason.  The  argument  to  show  why 
one  should  be  exempt,  applies  with  equal  foice  to  the  other. 
That  public  municipal  corporations  should  not  be  compelled 
to  stand  at  the  bar,  and  participate  in  controversies  between 
debtor  and  creditor,  is  a  view  of  the  subject  that  we  confess 
has  not  struck  us  very  forcibly.  In  the  cases  cited  from  2 
Mass.  87,  and  6  Vermont,  121,  the  reasons  assigned  for 
the  exemption,  that  a  civil  political  corporation  cannot  ap- 
pear in  court,  and  can  neither  answer  under  oath  nor  testify 
by  proxy  or  agent,  do  not  apply  to  those  courts,  nor  in  those 
states,  in  which  the  corporation  may  appear  by  attorney,  or 
in  which  its  answer  may  be  taken  and  verified  in  the  same 
manner  as  an  answer  in  chancery.  Much  confusion  of  ideas 
may  be  avoided  by  bearing  in  mind  that  the  corporation,  as 
garnishee,  is  summoned  to  answer  as  a  party,  and  not  to 
testify  as  a  witness.  In  Massaclvasetts  and  Vermont,  the 
position  of  the  garnishee  has  been  likened  to  that  of  a  wit- 
ness, and  it  was  held,  that  as  an  aggregate  corporation  wa9 
incapable  of  disclosing  on  oath,  property  in  its  possession 
could  not  be  garnished.  Gushing's  Trustee  Process,  §  111, 
812.  Nor  do  we  think  that  any  difficulty  connected  with 
the  question,  is  solved  by  holding  that  the  right  of  a  corpo- 
ration to  exemption  from  the  process  of  garnishment,  rests 
on  the  same  principle  as  that  of  persons  who  are  adjudged 
exempt  as  holding  the  property  of  the  defendants  in  le- 
gal capacities.  Drake  on  Attachment,  361,  §  497.  The 
force  of  the  reasoning  when  applied  to  judicial  and^execa* 
tive  officers,  or  persons  holding  a  fiduciary  relation  to  the 
defendant,  we  can  readily  understand  and  appreciate.  But 
we  see  no  good  or  sufficient  reason  why  a  municipal  corpo- 
ration, that  can  contract  a  debt  for  the  construction  of  a  public 
landing  for  steamboats,  should  not  be  held  liable  to  be  sum* 
moned  as  garnishee,  nor  why  such  an  indebtedness  should 
not  be  held  to  respond  to  the  plaintiff's  judgment  against 
the  defendant  It  did  not  arise  out  of  any  fiduciary  relation 
between  the  city  and  Bennett,  nor  was  it  assumed  by  ike 
city  in  any  judicial  or  executive  capacity.  We  are  to  pre* 
sume  that  the  dty  contracted,  for  the  work  at  the  steamboat 
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hQding,  as  any  private  peraou  migbt  have  contraeted,  and 
ilB  liability  to  pay  for  it^  is  in  no  sense  differ^it  from  the  or^. 
dinary  indebtedness  of  an  indi vidual*  Except  y here  the  ex- 
emption is  specially  provided  for  by  statute,  or  may  be  ad- 
judged to  depend  upon  the  very  reason  and  nature  of  thingSi 
it  is  safe  to  hold  that  a  garnishment  will  lie  to  subject  those 
demands  6>t  which  the  de&ndant  in  attabhnieDt  may  mainr: 
tain  indebiiahis  oasumpsiL  Cook  v.  WciUhaU^  20  Ala.  384  Th^ 
force  and  authority  of  the  different  decisions  on  the  right  to 
summon  a  municipal  corpora;tion  as  gamishee,  iiave  beea 
Tery  much  weakened  by  their  want  of  uniformity.  Th]» 
want  c^  uniformity  is  the  result  of  the  great  dissimilarity  of 
the  statutory  enactments  under  which  they  have  been  madeu 
The  courts  must  follow  the  rule  laid  down  by  the  law-mak-^ 
iog  power. 

-  When  we  refer  to  our  own  statute  in  relation  to  attachments 
and  gamiahm^it,  (Code,  §  1846,)  we  think  we  £nd  suffidieni 
authority  for  holding  that  a  corporation  is  liable,  as:  any 
other  debtor,  to  the  process.  The  plaintiff  may  cause  any 
property  of  the  defendant,  which  is  not  exempt  from  execxi^ 
tion,  to  be  attached  at  the  commencement  or  during  the 
progress  of  the  proceedings.  '^  The  attachment  by  gamiaho 
zneot  is  effected  by  informing  the  supposed,  debtor  or  peiisoa 
liolding  the  properly^  that  he  is*  s^ttached  as  garnishee,  &oJ^, 
§§  1861-1863.  Though  corporations  are  not  expressly 
samed  as  liable  to  the  process,  they  may  fairly  be  adjudged 
to  be  included,  bath  by  the  reason  of  the  law  and  by  those, 
roles  of  construction  in  such  casesdeemed  legitimate^  and  isi 
oar  state  expressly  provided  by  statute.  The  Code  in  rela- 
tion to  the  construction  of  statutes,  enacts  (§  6)|  ''The  word, 
'person '  may  be  extended  to  bodies  politic  and  corporatew'' 
"When  the  word  ^*  person  "  is  used  in  a-  statute,  corporations' 
as  well  as  individuals  are  included.-  Bushel  Vv  Common^ 
wdUklm.  Co.,  18  &  &  B.  173.  So  in  £  a  Raibroad  Oom^ 
pmy  v«  McDonald,  6  Qeorgia,  581,^  it  is  held,  that:  '^4)orpo^ 
rations  are  embraced  within  the  prc^isionsr of  the  .act,,  (giving, 
ai^medy  at  law  by  attachment  agaiiist:a  foreigajcorporat^^ 
tion)|  because  the  terms  used  in  the  act  whieh.  describe  tfaa- 
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peraons  made  subject  to  its  operation,  are  descriptiye  of 
oorporationa  Those  words  are  *'  person,"  "  party,"  «  defend- 
ant^" '*  debtor."  Either  of  these  words  describes  a  corporation. 
It  is  a  person  under  the  law — ^an  artificial  person  created 
by  the  legislature.  Where  the  l^w-making  power  uses  the 
word  '*  person,"  it  is  to  be  presumed  that  the  legal  meaning 
is  intended,  and  not  the  social  or  ordinary  meaning.  The 
word  is  descriptive  of  all  who  are  in  professional  parlance^ 
"  persons."  There  is  one  rule  of  statutory  construction  re- 
cognized in  England,  and  in  the  Supreme  Court  of  the  Uni- 
ted States,  which  is  conclusive  of  this  question.  Corporations 
are  to  be  considered  as  persons,  when  the  circumstances  in 
which  they  are  placed,  are  identical  with  those  of  natural 
pejBons,  expressly  included  in  a  statute.  &  C.  Baibnad 
Oo.  V.  McDonald^  6  Georgia,  531. 

It  cannot  be  denied  that  in  many  of  the  recent  decisions, 
a  disposition  has  been  manifested  by  the  courts  to  modify 
the  strict  doctrines  formerly  held  with  regard  to  corpora- 
tions. With  the  multiplication  of  them  which  has  been 
and  is  taking  place  to  an  almost  indefinite  extent,  there  has 
been  a  corresponding  change  in  the  law  in  relation  to  them. 
There  was  a  time  when  it  was  supposed  that  no  suit  could 
be  sustained  against  them,  unless  upon  an  express  contract^ 
under  the  seal  <£  the  corporation.  15  S.  &  R.  178.  It  is 
:now  held  that  they  are  liable  in  trespass,  and  in  case,  on  an 
implied  contract  Whether  a  corporation  can  be  the  sub- 
ject of  an  action  for  libel,  slander  or  malicious  prosecutioni 
18  a  point  which  has  been  discussed  only  of  late  times. 
In  OhUds  y.  The  Sank  of  Missouri^  17  Missouri,  214,  it  was 
held,  that  the  bank  was  not  liable  in  an  action  "  for  &iadj 
accusing  plainti£f  of  embezzlement,  and  for  unjustiy,  ma- 
liciously, and  without  probable  cause,  causing  him  to  be 
arrested  and  imprisoned."  The  same  question  arose  in  Eng- 
land in  1864,  but  was  not  decided,  in  the  case  of  Stevem  v. 
MidJapd  Oowntiea  Baikoay^  10  Excheq.  855.  In  Ooodspeed 
y.  Th^  E.  H.  Bank^  22  Conn.  538,  the  same  question  arose^ 
and  it  was,  after  full  argument,  tiiough  by  a  divided  oourt^ 
hdd  that  the  action  would  lie.    ''  The  views  of  the  old  law- 
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yera,"  (said  Church,  C.  J.)  "regarding  tbe  real  nature, 
power  and  responsibility  of  corporation!^  to  a  great  extent^ 
aie  exploded  in  modern  times,  and  it  is  believed  that  now 
these  bodies  are  brought  to  the  same  civil  liabilities  as  natu- 
ral powers."  In  T?ie  JVenton  Mutual  Lift  and  Fire  iu'- 
surance  Oo.  v.  Perrine^  8  Zabriskie,  412,  it  was  adjudged, 
in  the  Supreme  Court  of  New  Jersey,  that  a  corporation 
aggregate  may  maintain  an  action  for  libel,  for  words  pub- 
lished of  them  concerning  their  trade  or  business,  by  which 
they  have  suffered  special  damage. 

While  we  will  not  be  understood  as  expressing  any 
opinion  upon  the  questions  arising  in  the  cases  cited  above, 
we  have  referred  to  them  in  order  to  express  our  concur- 
rence in  the  views  of  the  court,  that  the  tendency  of  modem 
adjudication  has  been,  so  far  as  practicable,  to  treat  corpo- 
rations as  natural  persons,  and  to  hold  them  liable  as  indi- 
viduals,  civUly  and  criminally,  for  torts  committed  by  their 
agents  and  servants,  and  for  all  injuries  inflicted  by  their 
wrongful  acts.  As  we  have  been  unable  to  perceive  any 
good  reason,  why  a  mimicipal  corporation  should  not  be 
held  liable  to  the  process  of  garoishment,  we  are  of  opinion 
that  the  judgment  of  the  District  Court  must  be  reversed. 

Judgment  reversed. 


WiMON  V.  Wilson. 


Where  !n  an  action  on  a  promisflory  note,  for  the  snm  of  $10,000,  dated  in 
Noyember,  1848,  one-half  payable  in  one  year,  and  the  other  half  in  two 
yean,  ftom  the  date  thereof  which  action  was  brought,  to  recover  the  laat 
payment^  it  appeared  that  the  defendant,  to  aeoore  the  payment  of  said  noW, 
executed  a  mortgage  on  several  parcels  of  real  estate,  situate  in  the  state  of 
Kew  Hampshire ;  that  the  defendant  having  fiuled  to  pay  the  amount  first 
due  on  said  note  and  mortgage,  the  plaintili;  in  ICaroh,  1860,  commenced 
proceedings  under  the  laws  of  New  Hampshire^  to  foreclose  the  defendants 
equity  of  redemption  in  said  lands ;  that  in  September,  1860,  a  decree  waa 
rendered,  that  plaintiff  should  be  put  into  possession  of  the  lands  mortgaged, 
«nd  a  conditional  judgment  agahiat  the  defendant^  for  the  amount  of  the  flut 
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parent  and  interett;  under  which  the  plaintiff  received  poBeeaBtenxaif  a 
portion  <^th6  lands,  on  the  15th  day  of  Karch,  1851,  the  detadant  haying 
the  right  to  redeem  wiChin  one  year ;  and  that  at  the  time  of  the  ezecataai 
of  said  mortgagOi  said  lands  were  incambered  to  a  lai^  amoont,  by  mort- 
ga^  to  other  peraona ;  whicii  the  plidntiff  was  conpeUed  to  ptfy ;  aiid  whatB 

I  -the  oowrt  inatnicted.the  jury,  that  the  suit  did  not  open  np  the  forectoson^ 
nd  that  in  making  np  their  Terdict,  they  flboold  aaoertain  the  aiooont  doe 
upon  the  mortgage,  on  the  15th  of  Mardi,  1862, — then  asoertain  the  amoont 
of  the  incumbranoes — add  these  two  amounts  together — and  from  this  de- 
duct the  value  on  that  day,  of  the  two  tracts  of  land,  of  winch  tiie  plaintiff 
received  poneasion,  and  credit  the  mortgage  with  the  remainder— and  tint 
the  balance  due,  after  soeh  credit,  with  interest  from  ttiat  date,  would  be 
the  amount  of  their  verdict;  SeH  That  there  was  no  error  in  the  iar 
struction. 

And  where  in  tuch  a  case^  the  court  instructed  the  jury,  that  t^  prenusa 
induded  im  the  mortgage,  which  were  not  entered  upon  by  plahitifl^  wen 
thrown  bade  upon  the  defendant  and  the  plaintiff  was  not  to  be  held  Sat 
their  ralue ;  Held,  That  the  instruction  was  correct 

And  where  in  such  a  case,  the  court  instructed  the  Juiy,  that  the  defendsot 
ahonld  not  be  allowed  anything  for  the  rents  and  profits  of  the  premises; 
'Mddf  That  the  instruction  was  proper. 

Where  a  mortgage  is  foreclosed,  for  an  installment  then  due ;  anda  subsequeat 
suit  is  brought  to  recover  a  second  installment,  sudi  aeoond  suit  does  not 
open  the  foreclosure ;  nor  is  the  amount  found  to  be  doe  and  owing  in  soch 
case,  open  to  investigation  in  the  second  suit 

Where  a  party  under  a  foredosors^  takes  poosoasion  of  the  mortgaged  prefll- 
ises,  instead  of  selling  them,  he  should  only  be  held  for  the  value  of  the 
premises  entered  upon;  and  the  defendant  ia  entitled  to  a  credit  on  tlie 
mortgage,  j9fo  lonfti. 

Appeal /rom  the  Dulyuque  Distrkf  (hurt 

In  Noyember,  1848,  the  defendant  made  to  plaintiff  his 
promissory  note  for  the  sum  of  ten  thousand  dollars,  on^ 
half  to  be  paid  in  one  year,  and  one-half  in  two  years  from 
date.  He  also  executed  a  ndortgage  on  seyeral  parcels  of 
real  estate^  dtuate  in  the  oounty  of  Ohediire^  state  of  New 
Hampshire,  to  secure  the* payment'  of  said  sums  e-money. 
Defendant  having  failed  to  make  payment  of  the  amount  first 
due,  as  by  said  note  and  mortgage  required,  the  plaintiff  in 
Maroh,  1850,  commenced  proceedings  under  Ae  laws  of 
*New  Hampshire,  to  foredose  the  equity  of  redeisiption  of 
said  defendant  in  and  to  said  mortgaged  premises.  Such 
proceedings  were  had  thereon,  that  afterwards^  in  Septem* 
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ber,  1850,  a  decjfee  waa  rendered  that  plaintiff  should  be  put 
into  possession  of  the  landa  so  mortgaged,  and  a  conditional 
judgment  against  said  defendant,  for  the  amount  of  the  first 
payment  and  interest.  Under  ihis  decree,  and  by  virtue  of 
a'  writ  issued  to  the  proper  officer,  plaintiff  afterwards  re« 
ceiyed  possession  of  a  portion  of  said  landa  At  the  time  of 
fhe  execution  of  said  mortgage  to  plaintiff  said  lands  weze 
incumbered  to  a  large  amount,  by  mortgages  to  other  pe^ 
sons.  The  last  installment  of  the  mortgage  note  being  un* 
paid,  plaintiff  brings  this  suit,  claiming  the  whole  amount 
of  said  fiye  thousand  dollars,  with  interest.  The  defendant 
answers,  setting  up  the  proceedings  to  foreclose  the  mort- 
gage, ayening  that  plaintiff  had,  under  the  decree,  been  put 
into  possession  of  the  premises  so  mortgaged,  and  that  their 
value  waa  at  that  time,  and  still  is,  greatiy  above  the  amount 
due  and  owing  plaintiff  by  said  note.  A  large  amount  of 
testimony  was  taken,  all  of  which  is  before  the  court  by  bill 
of  exceptions.  Judgment  for  plaintiff  for  sum  $2,000  less 
than  the  amount  due  by  the  last  installment;  and  defendant 
appeals,  assigniog  for  error  the  instructions  given  by  the 
court  to  the  jury,  which  will  be  found  sufficientiy  stated  in 
the  opinion  of  the  court 

Smith,  McKinlay  d:  Poor,  for  the  appellant,  cited  the  foL 
lowing  authorities :  West  v.  OharnJberJmn^  8  Pick.  838 ; 
Amory  v.  FoArbariks,  8  Mass.  562 ;  1  Billiard  on  Beal  Prop. 
456 ;  Deming  v.  Cummings,  11  New  Hamp.  474 ;  Hunt  y. 
StOes,  10  lb.  466;  BaicheOor  v.  Bobinscn,  6  lb.  12;  Newhail 
V.  Wright,  8  Mass.  149 ;  JEwer  v.  HMs  and  wtfe,  6  Mete.  6 ; 
4  Kent  Com.  (8th  ed.)  188 ;  Lf/odl  v.  Ldomd,  8  Yermt  681. 

Oeo.  L.  Nightengale  and  Olaark  S  BisaeU,  for  the  appellee^ 
cited  the  following :  2  Billiard  on  Mort  88 ;  5  Meto.  5 ; 
Hatch  V.  White,  2  Gallison,  152;  9  Cow.  846 ;  1  Cruise  on 
Beal  Prop.  222;  8  Johns.  880;  8  Powell,  on  Mort.  1002, 
note  1 ;  2  Brown  Ch.  126 ;  Thompson  v.  Blanchard,  2  lowa^ 
44;  4  Kent  Com.  (8th  ed.)  178 ;  LattereU  v.  Oook,  I  lowa^  8« 
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Wright,  C.  J. — The  errors  assigned  in  this  case  question 
the  correctness  of  certain  instructions  given  and  refused  by 
the  court  below.  It  appears  that  under  the  proceedings  to 
foreclose  the  mortgage,  the  plaintijBT  entered  into  possession 
of  a  portion  of  the  premises  on  the  16th  day  of  March,  1851, 
and  that  defendant  had  a  right,  at  any  time  within  one  year 
firom  that  date,  to  redeem  the  same.  The  court  instructed 
the  jury,  that  this  suit  did  not  open  the  foreclosure;  and 
that  in  making  up  their  yerdict,  they  should  ascertain  die 
amount  due  upon  the  mortgage  on  the  15th  of  March,  1862 ; 
then  ascertain  the  amount  of  the  incumbrances ;  add  these 
two  amounts  together,  and  from  this  deduct  the  value  on  that 
day  of  the  two  tracts  of  land  of  which  the  plaintiff  received 
possession,  and  credit  the  mortgage  with  the  remainder;  and* 
that  the  balance  due  after  such  credit,  would  be  their  verdict 
The  defendant  insists  that  this  iostruction  is  erroneous.  We 
are  unable,  however,  to  see  why  he  should  object  to  it  In- 
sfcead  of  foreclosing,  as  we  do  under  our  laws,  by  a  sale  of 
the  mortgaged  premises,  it  seems  that  plaintiff  claimed  the 
possession  because  the  condition  attached  to  the  deed  had 
been  broken,  by  the  non-payment  of  the  first  installment  of 
money  secured  thereby.  The  decree  of  the  court  found 
that  said  condition  had  been  broken,  and  that  plaintiff  was 
entitled  to  such  possession.  Under  the  law,  however,  de- 
fendant had  one  year  within  which  to  redeem.  Having 
fiuled  to  redeem,  the  title  of  the  plaintiff  became  perfect^ 
just  as  under  our  law  it  would  have  done  by  the  sale,  and 
fidlure  to  redeem  the  mortgaged  premises.  The  testimony 
shows,  that  from  March,  1861,  (the  date  of  the  plaintiff's 
entry,)  until  March,  1862,  (the  expiration  of  the  year  for  re* 
demption,)  the  premises  increased  in  value.  This  instruc- 
tion gives  to  defendant  the  benefit  of  this  increased  value, 
and  so  far  he  certainly  has  no  reason  to  complain.  After 
the  expiration  of  the  year  for  redemption,  he  had  no  further 
right  to  the  land ;  and  he  could,  therefore,  claim  no  advan- 
tage from  any  subsequent  appreciation  in  value.^  So  fiar  as 
the  instruction  lays  down  the  rule,,  that  this  suit  does  not 
open  the  foreclosure,  there  can  certainly  be  no  just  excep- 


SUPREME  COURT  CASES.— 1866.  818 

Wilson  ▼.  Wilson. 

tion.  The  proceeding  to  foredoBe  the  mortgage  was  for 
the  installment  then  due.  The  amount  sued  for  in  this  cafle, 
was  not  dne  at  that  time.  The  amount  then  fomid  to  be 
due  and  owing  by  that  adjudication,  is  not  open  for  investi- 
gation in  this  case.  The  plaintiff  having  foreclosed  by 
taking  possession,  instead  of  by  sale,  he  should  only  be 
held  for  the  value  of  the  premises  so  entered  upon,  and  pro 
tantOf  defendant  was  entitled  to  a  credit  on  said  mortgage. 
This  was  allowed  him  ui^der  this  instruction.  See  West  v. 
Charnberlmn^  8  Pick.  888 ;  MarshaU  v.  Bryant^  12  Mass. 
821 ;  Hunt  v.  Styles,  10  N.  H.  466 ;  Ewer  v.  Hciibs  and  wifo^ . 
Mete.  5 ;  4  Kent,  (8th  ed.)  188 ;  Lwdl  v.  Leland,  8  Yer^ 
mont,  581. 

But  it  is  said  that  the  bringing  of  this  suit  opens  the  fore- 
closure,  and  that  defendant  has  the  right  to  redeem  the  land 
so  entered  upon,  by  paying  the  full  amount  of  the  mort- 
gage debt.  To  this  view  there  are,  to  our  minds,  two  con- 
clusive objections.  The  first  is,  that  this  suit  is  not  brought 
to  recover  the  same  sum  of  money  which  was  claimed  by 
the  foreclosure  proceediogs,  but  for  another  and  different 
installment.  The  case  of  Batckdder  v.  Robinson,  6  N.  H.  12, 
referred  to  by  appellant,  shows  that  there  was  payment  and 
acceptance  of  the  money  by  the  mortgagee,  after  foreclosure, 
and  this  was  held  to  waive  or  open  such  foreclosure./  The 
distinction  between  that  case  and  the  one  before  us,  is  too 
manifest  to  need  comment  The  second  objection  to  the 
position  of  the  appellant  is,  that  there  is  nothing  to  show, 
nor  is  there  any  pretence,  that  he  has  paid,  or  offered  to  pay, 
the  amount  due  on  the  mortgage,  or  any  part  thereof 

The  court  below  also  instructed  the  jury  that  the  premi- 
ses included  in  the  mortgage,  which  were  not  entered  upon 
by  plaintiff  were  thrown  back  upon  defendant.  This  is 
assigned  for  error  by  appellant  No  objection  has  been 
pointed  out  to  it,  however,  and  we  are  unable  to  see  any. 
Had  the  premises  named  in  the  mortgage  been  offered  for 
sale  under  the  proceedings  to  foreclose,  the  mortgagor  would 
only  have  been  entitled  to  credit  for  the  amount,  for  which 
any  one  or  more  parcels  might  have  sold,  and  not  for  the 
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VAlae  of  thoee  which  did  not  selL  The  plaintiff's  entiy,  in 
the  language  of  the  coart  below,  *'  was  a  process  tp  compel 
payment;  and  i^  instead  of  taking  possession  of  all  the 
Itemises,  he  entered  upon  a  part  only,  he  is  not  to  be  held 
for  the  value  of  those  parcels  upon  which  he  did  not  enter. 
And  when  he  sues  for  a  second  installment,  defendant  can- 
n€ft  complain,  if  the  land  not  entered  upon,  is  thrown  back 
to  him ;  and  plaintiff  is  held  to  have  waived  Jbysuch  suit^ 
ihe  right  to  enter  upon  such  land."  It  is  next  objected, 
4iiat  the  court  instructed  the  jury  that  defendant  should  not 
be  allowed  anything  for  the  rents  and  profits  of  the  premi- 
ses. We  can  see  no  possible  objection  to  this  instruction. 
Defendant  never  redeemed  the  premises.  After  his  £Eiilure 
to  redeem,  plaintiff's  title  to  the  land  was  indefeasible  and 
X)^rfect,  without  any  right  in  the  defendant  to  claim  for 
rents  and  profits  during  the  year  'intervening  between  the 
entry  and  the  expiration  of  the  right  to  redeem. 

In  the  last  place,  it  is  insisted,  that  the  court  erred  in  lie* 
fusing  to  give  certain  instructions  asked  by  defendant 
Some  of  these  have  been  sufficiently  noticed,  in  what  has 
already  been  said,  and  as  to  the  others,  we  need  only  say 
that  they  were  not  pertinent  to  the  case  made  by  the  proo^ 
and  were,  therefore,  correctly  reftised.  ffammeU  v.  Buas^ 
4  Shep.  171 ;  Nealy  v.  Brown,  1  Gilm.  15  ;  Whitaker  v.  Put- 
len,  8  Humph.  466 ;  JfiUer  v.  Oorman,  5  Blackf  112. 

Judgment  affirmed. 


,  T-^  Olskn  el  al  v.  Malony. 

If  a  oonrejanoe  of  real  estate  be  so  tmoertain  in  its  descriptioDi  that  it  cannot 
be  known  what  estate  was  intended,  the  oonveyance  will  be  void. 

If  the  deeoription  in  the  instrament  indades  seyeral  particalaiBi  all  of  which 
are  neoessary  to  asoertai|i  the  estate  to  be  conveTed,  none  will  pass,  except 
saoh  as  oonesponds  with  everj  partiqular  of  the  description. 

But  if  Ibere  atfe  eertsin  paKioolara,  once  soffloisntl/  ascertained,  wfaidh  dest^ 


SDPREME  COURT  CASES.— 1856.  816 

01eiiii%t «).  T.'Maloaif. 

sal*  the  iMtg  intended  lo  be  ^gfranted^tbe  addition  of  »  ciiwnniihHitn/  tbSm 
er  iniBtektt,  wffl  Bot  ^hastnite  the  gnai 

Bie-kiigiiege  uped'in  tbe^instrpinefit'er  bonrffuiee,  mini; -be  nmona^f.  wor 
Btnied ;  and  the  identity  of  the  land  aaeertained  from  the  entire  deacription. 

If  there  shall  be  in  the  instnunent,  a  repugnant  call,  which  hj  the  other  de-> 
flcriptiye  tennt,  dearly  appears  to  hare  been  made  thiongh  mistake,  the 
oonTeyaace  is  not  void,  by  reason  of  such  repngnant  calL 

When  the  instnunent  is  applied  to  its  sabject  matter,  if  it  be  fbmid  that  th» 
defl(iHption  in  it.  Is  true  in  part,  but  not  true  in  eyery  pttrUeulor,  so  much  of 
it  a^  is  fidse,  is  to  be  Mjected;  and-  the  eonyeyanoe  will  take  effeot,  If  anf- 
fictent  remafaia  to  ascertain  its  application. 

Where  in  a  proceeding  in  CSianeery  to  recoyer  the  imdivided  half  oT.lot  73  in 
the  city  of  Dubuque^  brought  by  the  residuary  legatees  of  D.  S.  deceivsed,  it 
appeared  that  at  the  time  of  S.*s  death,  the  lot  was  owned  and  occupied  in 
eommon  If  Mm  and  reeponden^;  tiiat  ^eir  tStle  tiierek)  was  a  pre-emption 
rights  eetablSshed  and  reo^^nized  by  the  oommissfenen  appointed  isx  thai 
purpose,  under  the  act  of  Congress  of  October  36,  1836,  and  an  act  amenda^ 
toly  thereto  of  July  2, 1837 ;  that  the  respondent  and  another,  were  the  ex- 
ecutors of  siud  S.*s  estate^  and  in  due  course  of  administration,  sold  all  the 
real  property  of  the  testator,  indnding  the  vndiyided  half  of  the  said  lot; 
tiiat  the  lot  was  bonght  by  W.  for  its  fii9  yalue,  and  by  him  afterwaHbi 
oony^ed  to  the  respondent;  that  in  Noy ember,  IBM,  the  re^nd^t  obr 
tained  a  patent  for  the  lot  from  the  United  States ;  that  the  imfeniory  of  tha 
testator's  properly,  the  notice  of  sale  of  said  lot,  and  the  tetum  made  by  the 
executors  of  such  sale,  deecribe  the  property  as  **  Kck  t — ^town  lolb  ^2,  on 
Main  street^  in  the  aty  of  Dubuque,— H^e  undiyided  half  of  said  lot-«A« 
whole  hemg  owned  by  L.  M.  (the  respondent)  and  D.  8.  ;**  that  the  i^praise- 
ment  describes  it^  as  '<  No.  7— half  of  dty  \o%  No.  72 ;"  that  the  petition  fixr 
the  sale,  prayed  for  an  order  to  seU  oS  the  real  estate  of  the  testator,  whidi 
embraced  yarious  parcels,  among  whidi  was*  the  '*  endiyided  half -of  Mt  7S^ 
in  the  city  and  town  of  Dubuque  f  that  the  fhot  of  the  apptioafcioii  for  tin 
order  to  sell,  was  entered  on  the  probate  records  ef  Dubuque  county,  in 
which  the  property  in  controyersy,  was  described  as  "  the  undiyided  half  of 
lot  72  in  the  dty  of  Dubuque;"  that  an  order  was  made,  by  the  TioYMi 
Court,  authoricing  the  ezebutors  <*to  «e0  a«  tDhole  of  said  rmi  dBkOeiti  As 
•Mwnfofy  (hereof  tpecffiedf^  that  the  deed  to  W.,  who  pixrohased.  at  the  «& 
ecutor's  sale,  describes  the  premises  as  "  the  undiyided  half  of  lot  73|  as  de- 
signated <m  the  goyemment  plat  of  said  dty  of  Dubuque ;  that  the  sale  took 
place  on  the  lot^  and  the  bidders  all  understood  that  they  were  biddlhg  on 
lot  73 — ^the  same  being  situate  on  the  comer  of  Main  and  Third  street^ 
labile  lot  72  is  in  another  block,  and  was  neyor  owned  by  SL  andlL;  that 
in  a  subsequent  report  of  the  condition  of  the  estate^  the  exectttors  dbai^ 
themselyes  with  the  sum  of  $1,112,  for  **the  undiyided  half  of  lot  72  ;*'  thai 
a  final  settlement  of  the  estete  was  made  in  1851,  at  whidi  time  the  com- 
plainants were  present,  dther  personally  or  by  attorney,  and  ^'^admiikd  (%* 
earrecbuse  cfike  aeeotmif"  and  were  then  paid  the  amount  asoerlahied  to  bel 
doe  each  by  the  terms  of  the  wiU;^e^  1.  Thatsoiirooh.Qfthedescriptioiiof 
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the  kt  as  was  fUae,  might  be  r^ected,  and  the  prooeedings  before  tl^e  Bro- 
bate  Oonrt,  and  the  sale  by  the  execaton,  sostained,  on  the  ground  that  a 
anffident  deaoription  remamed  to  ahow  the  applioation  of  those  prooeedings. 


Appeal  froTn  the  Dubuque  Disfyrici  Court 

The  complainamts,  as  the  residuary  legatees  of  David 
Sleator,  deceased,  claim  of  the  -respondent,  the  undivided 
half  of  lot  78  in  the  city  of  Dubuque.  At  the  time  of 
Sleator's  death,  this  lot  was  pwned  and  occupied  in  common 
by  him  and  respondent,  the  title  thereto  being  a  pre-emption 
right  duly  established  and  recognized  by  the  commissioners 
appointed  for  that  purpose,  under  the  act  of  Congress  of 
October  26,  1836,  and  an  act  amendatory  thereto  of  July  2, 
1887.  The  respondent  and  another  were  executors  of  said 
decedent's  estate,  and  in  due  course  of  administration  sold 
all  the  real  property,  including,  as  is  claimed,  the  undivided 
half  lot  in  dispute.  The  lot  was  bought  by  Thomas  S.  Wil- 
son, for  what  is  shown  to  be  its  fair  and  reasonable  value ; 
and  by  him  afterwards  sold  to  respondent,  who  in  Novem- 
ber, 1854,  obtained  a  patent  from  the  United  States,  invest- 
ing  him  with  the  full  legal  title  to  all  of  said  premises.  The 
complainants  insist  that  respondent  holds  said  legal  title,  as 
to  the  undivided  half  of  said  lot,  in  trust  for  them ;  and  on 
the  other  hand,  respondent  claims  that  their  right  to  said 
property  was  entirely  divested  by  the  sale  made  in  pursu- 
ance of  the  order  of  the  Probate  Court  aforesaid.  The  only 
question  made  is,  whether  the  said  probate  proceedings,  so 
&r  identify  and  describe  said  lot,  as  to  pass  the  interest  of 
said  decedent  to  the  purchaser. 

The  inventory,  notice  of  sale,  and  the  return  made  by  the 
executors  of  such  sale,  describe  the  property  as  "  No.  7, 
town  lot  72,  on  Main  street,  in  the  city  of  Dubuque,  the  un- 
divided half  of  said  lot,  the  whole  being  owned  by  Lawrence 
Malony  and  David  Sleator."  The  appraisement  describes  it 
as  "  No.  7,  half  of  city  lot  No.  72,"  and  values  it  at  $1,500. 
The  petition  for  the  sale,  prays  for  an  order  to  sell  all  the 
Teal  estate,  (which  is  shown  to  embrace  various  parcels,) 
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and  among  others,  the  "nndivided  half  of  lot  72,  in  the  dty 
and  town  of  Dnbuque."  The  fact  of  said  aoplication  to  sell 
is  entered  on  the  probate  record,  the  material  parts  of  said 
entry  being  as  follows :  "  this  day  personally  appeared  Law* 
lence  Malony  and  Herman  Chaderich,  and  presented  a  peti- 
tion praying  for  license  to  sell  all  the  real  estate  of  their  tes- 
tator," &c. ;  *'  the  lands  described  in  said  petition  being  as 
follows,"  (describing  other  parcels,)  and  ''the  undivided 
half  of  lot  72,  in  the  city  of  Dnbnque ;"  and  then  follows 
the  nsnal  order  for  notice  by  publication.  Proof  of  publi- 
cation haying  been  made,  an  order  was  entered  authorizing 
the  executors  "  to  sell  the  whole  of  said  real  estate  in  the 
inventory  thereof  specified."  The  deed  to  "Wilson  describes 
the  premises  as  ''  the  undivided  half  of  lot  Na  78,  as  desig- 
nated on  the  government  plat  of  said  dty  of  Dubuque,"  and 
his  deed  to  respondent  contains  the  same  description.  In  a 
subsequent  report  of  the  condition  of  the  estate,  the  execu- 
tors charge  themselves  with  the  sum  of  $1,112,  for  *'  the 
undivided  half  of  lot  72."  A  final  settlement  was  made  of 
said  estate  in  1861,  at  which  time  the  complainants  were 
present)  either  personally  <x  by  attorney,  and  ^'admitted 
the  correctness  of  the  account,"  and  they  were  then  paid 
the  amount  ascertained  to  be  due  each  by  the  terms  of  the 
wilL  About  this  time,  it  is  also  shown  that  the  attorney 
for  some  of  the  claimants,  examined  the  lot,  talked  about 
it  with  the  judge  of  probate,  and  understood  lot  78  to  be  the 
one  that  was  sold.  At  the  sale,  the  bidders  all  understood 
that  they  were  bidding  on  lot  78,  the  same  being  situated 
on  the  southwest  corner  of  Main  and  Third  streets,  in  said 
city  of  Dubuque.  Lot  72  is  in  another  block,  and  was 
never  owned  by  Malony  and  Sleator,  or  either  of  them,  but 
has  always  been  known  and  recognized  as  the  property  of 
other  and  different  persons.  Lot  73  has,  on  the  contrary, 
been  known  for  a  number  of  years  as  belonging  to  Malony 
and  Sleator.  Upon  this  state  of  facts,  the  decree  below 
was  in  fetvor  of  respondent^  fiK>m  which  the  complainants 
appeal 
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Hcmd  Jk  OoveUj  for  tko  appellants. 
Smithy  McEinlay  Jt  Poor^  for  the  appellee. 

WooowABD)  J, — The  argument  of  appellants  has,  for  the 
most  pai%  been  based  upon  the  hypothesis,  that  respondent^ 
to  support  his.  titie,  is  required  to  contradict  the  records  of 
the  Probate  Court,  connected  with  the  sale  of  this  lot  If 
his  title  cannot  be  otherwise  supported,  we  are  clear  that  it 
must  faiL  That  record  must  give  its  own  history,  and  can- 
not be  explained,  varied,  or  contradicted  by  parol  evidence, 
li^  as  it  stands,  the  proceedings  are  sufficiently  regular  to 
pass  the  titte,  and  to  give  the  respondent  the  equitable,  as 
well  as  the  legal,  right  to  this  lot,  the  decree  below  must  be 
affirmed,  otherwise  not.  It  will  be  observed,  that  the  in- 
ventory, notice,  order  of  sale,  and  the  return  thereof,  all  de- 
scribe the  property  as  "  town  lot  72,  on  Main  street,  in  the 
city  of  DubuquCj  the  undivided  half  of  said  lot,  the  whole 
being  owned  by  Lawrence  Malony,  and  David  Sleator." 
We  assume  that  the  order  of  sale  so  d^cribes  it,  for  it  gives 
authority  to  sell  all  the  real  estate  in  the  inventory  specified, 
and  thus  adopts  the  description  therein  contained.  The  pe- 
tition asks  for  license  to  sell  all  the  real  estate,  and  when  it 
comes  to  the  description,  speaks  of  "  the  undivided  half  of 
lot  72,  in  the  city  of  Dubuque ;"  and  this  description  is  sub- 
stantively followed  in  the  appraisement  and  other  entries, 
except  that  the  appraisement  designates  it  as  parcel  No.  7-, 
the  same*number  as  in  the  inventory. 

The  question  presented  is,  whether  these  proceedings  may 
be  sustained  by  the  rule,  that  a  &lse  or  mistaken  descriptionL 
shall  not  vitiate.  Fhlsa  demonstraUo  non  nooeL  It  ia  mani- 
fest, that  when  we  come  to  apply  this  record  to  the  subject 
matter,  the  description  used  is  true  in  part,  but  not  true  .in 
every  particiolar.  Malony  and  Sleator  never  owned  lot  72, 
but  they  did  73.  Are  we  justified,  then,  in  rejecting  the 
number  72,  as  being  false,  and  upholding  the  proceedings 
upon  the  ground  that  a  sufficient  description  will  still  re- 
main to  ascertain  their  application  ?    Or,  to  change  the 
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pIiraseolog7  of  the  propoedtion^  shall  the  respondent  be  de- 
priyed  of  this  property,  because  the  lot,  otherwise  accurately 
and  correctly  described,  has  been  misnamed  and  called  lot 
72,  instead  of  lot  78  ?  This  is  the  state  of  the  case  a9.  pre- 
sented  to  us,  upon  slrictly  legal  grounds;  and  it  is  very 
probable,  that  the  defendant's  claim  might  be  sustainedi 
upon  even  this  merely  legal  view  of  the  matter,  by  reject- 
ing that  part  of  the  description  which  is  faba  demon' 
Gratia. 

A  brief  reference  to  a  few  general  rules  and  w^ell-con- 
flidejed  cases,  will,  we  think,  show  how  the  aigument  would 
stand  imder  that  view.  K  a  conveyance  be  so  imcertain  in 
its  description,  that  it  cannot  be  known  what  estate  Wias  in* 
tended,  the  conveyance  will  be  void.  If  the  descriptioa 
includes  several  particulars,  all  of  which  are  necessary  to 
ascertain  the  estate  to  be  conveyed,  none  will  pass,  except 
such  as  corresponds  with  every  particular  of  the  description. 
Buty  if  '*  there  are  certain  particulars,  once  sufficiently  ascer- 
tained, which  designate  the  thing  intended  to  be  granted, 
the  addition  of  a  circumstance,  &lse  or  mistaken,  wiU  not 
frustrate  the  grant"  There  must  be  a  reasonable  construe- 
tion  of  the  language  lused,  and  the  identity  of  the  land,  as- 
certained from  the  entire  description.-  If  there  shall,  in  the 
instrument,  be  a  repugnant  call,  which  by  the  other  descrip^ 
tire  terms,  clearly  appears  to  have  been  made  through  mis- 
take, the  conveyance  is  not  void  by  reason  of  such  r^ug* 
nant  call.  And,  finally,  when  the  instrument  is  applied  to 
its  subject  matter,  if  it  be  found  that  the  descriptioh  in  it,  is 
true  in  part,  but  not  true  in  every  particular,  so  much  of  it 
as  is  &Ise,  is  to  be  rejected,  and  it  will  take  effect^  if  sufficient 
remains  to  ascertain  its  application.  These  general  rules 
are  fully  recognized  by  the  following,  as  well  as  other,  au- 
thorities :  1  Qreenleaf  Ev.  §  301 ;  Worthington  v.  Hylyer^  4 
Yir.  205 ;  Jackson  v.  Clark^  7  Johns.  218 ;  Jacksm  v.  Wil- 
Uamsj  17  Johns.  156 ;  Jackson  v«  Marshy  6  Oow.  284 ;  Lash 
T.  Deuse^  4  Wend.  819 ;  Loomis  v.  JaxJcson^  19  Johns.  449 ; 
Oieavland  v.  Smithy  2  Story,  291 ;  Boardman  v.  Beed  et  aL^ 
6  Pet  828;  Jackson  v.  Sprqgue^  1  Paine,  494;    Vase  r. 
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Handy,  2  GreenL  822 ;  4  Cruise  Dig.  tit  82,  ck  21,  §  81,  and 
note. 

But  there  is  a  higher,  broader,  and  more  satisfactoiy 
ground,  upon  which  the  cause  truly  stands.  Let  us  look 
away  from  the  papers,  and  from  the  verbal  description,  a 
moment,  and  regard  the  matters  of  fact,  the  transactions  tn 
pat8.  The  true  lot  was  offered  for  sale,  the  sale  took  place 
upon  it,  the  bidders  saw  it,  they  bid  upon  it  at  the  spot^ 
they  knew  the  lot  really  intended,  and  bid  upon  it  accord* 
ingly ;  they  bid  upon  the  lot  they  intended  to  bid  upon  and 
to  buy,  but  the  number  in  the  papers  was  wrong — ^it  was  a 
mistake.  Thus,  Wilson  bid  upon  the  lot  intended  to  be 
sold,  and  the  one  he  intended  to  buy.  Add  the  further 
&ct,  that  in  April,  1851,  a  settlement  was  made  of  the  es- 
tate, at  which  time  the  complainants  were  present^  either 
personally  or  by  attorney,  and  admitted  the  correctness  of 
•the  account,  and  they  were  paid  the  amount  ascertained  to 
be  due  each,  by  the  terms  of  the  wiU.  Under  these  lacts, 
the  case  stands  thus^in  legal  proposition:  The  oomplain- 
ants  claim  the  lot,  in  equity.  Bespondent  answers,  that  he 
holds  the  legal  title  firom  the  United  States.  Complainants 
reply  that  this  is  true,  but  that  he  obtained  this  legal  title 
with  a  knowledge  of  Iheir  ancestor's,  (or  devisor^s,)  equitable 
interest  He  rejoins  that  this  was  divested  by  the  executor's 
sale.  They  rebut,  by  showing  the  mistake  in  the  number ; 
in  effect  saying,  that  although  it  was  intended  to  sell  this 
lot,  and  although  the  bidders  bid  upon  it^  and  although 
Wilson  supposed  he  had  bought  this  one,  yet  in  the  papers 
it  was  described  by  a  wrong  number.  Now,  how  does  a 
court  of  equity  look  upon  this  ?  He  that  comes  into  equity, 
must  come,  not  only  with  clean  hands,  but  with  a  pure  con- 
science. How  do  Uie  equities  stand  'between  these  parties  ? 
Not  even  so  equally  balanced  as  their  legal  positions.  In 
strict  law,  the  complainants  have  the  advantage  of  a  mis- 
take,  but  the  respondent  has  the  legal  title  £rom  the  source 
of  title.  And  what  equity  does  the  complainant  show,  to 
take  away  that  legal  tilde?  None  whatever.  When  he 
asks  the  court  to  set  aside  the  probate  sale,  it  is  upon  strictlj 
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legal  ground,  and  then  the  respondent  may  well  show  his 
title.  There  is  no  equitable  principle  upon  which  com- 
plainant  asks  to  set  aside  that  sale.  The  equity  is  all  on 
the  other  side ;  consisting  in  the  intent  on  the  one  side  to 
sell,  and  on  the  other  side  to  buy,  the  true  lot,  and  the  one 
which  was  in  reality  sold  and  bought.  The  mistake  doe» 
Bot  appear  to  have  misled,  or  in  any  manner  prejudiced  any 
one.  It  was  hidden  in  the  papers,  whilst  the  outside  trans- 
action was  correct,  true,  bona  Jide,  and  well  understood. 

It  is  worthy  of  note,  that  the  complainants  do  not  offer  to 
restore  to  respondent,  or  to  his  grantor,  the  money  which 
either  of  them  paid,  a  part  of  which  has  been  received  by 
complainants,  and  the  remainder  applied  to  the  payment  of 
their  devisor's  debts.  But  in  the  view  taken,  no  weight  is 
given  to  this  fiust.  We  do  not  think  this  a  cause  presenting  .  •  -.- 
an  equity  which  can  prevail  to  set  aside  the  legid  title,y^E^  '<j,' /  A *'  /,  r 
quired  from  the  government;  and  the  court  must,  iJKis^J^  ^  y 

fore,  refuse  to  interfere  in  behalf  of  the  complainant.    \      ^  Qf]ftO^^  X 

The  decree  of  the  District  Court  is  nfBrmed.  |li*^  ^     I 


'V. 


Smith  t;.  Silence, 


A  demuner  is  waited,  bj  the  defendant  answering  the  petition. 

To  call  a  woman  a  ''where,"  is  actionable  of  itself  without  proof  of  flpeeial 
damage. 

"Where  a  wife  is  deserted  by  the  hosband,  and  she  continnee  to  liye  apart 
from  htm,  and  is  dependent  upon  herself  for  a  support  she  may  sue  and  be 
saed  as  a  fame  aoie. 

"Where  in  an  action  for  slander,  it  appeared  that  the  plaintiff  was  a  maixied 
woman ;  that  about  fifteen  years  before,  the  husband  of  plainti£^  left  her 
and  went  to  New  Orleans  to  reside;  that  he  wrote  to  his  wife  for  two  years 
and  a  half  after  he  left,  about  which  time,  she  was  induced  tu  beliere  that 
be  had  died  in  New  Orleans,  of  yellow  fever;  that  she  remained  in  this  be- 
lief until  the  autumn  of  1854,  when  the  husband  wrote  to  his  &ther,  in 
New  York,  from  Havana,  in  Cuba,  inquiring  about  his  family;  that  he  also 
wrote  to  his  wife,  and  requested  her  to  come  to  Havana,  and  live  with 
him;  that  in  March,  18S5,  plaintiff  went  to  Havana,  and  went  to  the  house 
fA  her  husband ;  that  from  what  she  saw  and  heard  of  him,  when  she  ai^ 
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lived,  she  reAued  to  lire  with  him,  and  returned  to  the  United  Statee^  a» 

Boon  as  she  was  able  to  leave  the  island  of  Cuba ;  and  that  the  husband 

'  had  accomolaied  property  in  Havana;  ffeid,  That  the  desertion  and  oon« 

.  tinaed  ahundiminwit  of  tiie  wi&  by  her  husband,  was  safficieiit  aathoiil>y 

fi>r  her  to  sue  in  her  own  name ;  and  that  she  had  such  right  to  siie^  withr 

out  first  obtaining  authority  fh>m  the  Pistrict  Cour^  under  diapter  84  of 

the  Code. 

The  remedy  provided  by  sections  1466,'  1467  and  1468  of  the  Code,  in  rda- 

tian.to  manied  women  abandoned  by  their  hui^Mnds,  is  cumulative,  and  is 

more  partioolarly  applioable  to  oases,  where  the  abandonment  is  not  such  as 

to  imply  a  total  renunciation  of  marital  rights,  or  where  there  appears  to  be 

no  intention  of  leaving  the  wife  tree  to  act  as  8,  feme  sole. 

Appeal  from  the  Dvbuque  District  Court. 

This  was  an  actaon  to  recover  damages  for  slanderous 
words  spoken  of  and  concerning  the  plaintiff  by  tbe  defend- 
ants, in  calling  her  a  whore.  The  petition  alleges  no  special 
damages  to  plaintiff  from  the  speakLng  of  the  words.  There 
was  a  demurrer  to  the  petition,  which  was  overruled  bj  the 
court.  The  defendants  then  answered,  denying  the  allega- 
tions of  petition.  It  appeared,  during  the  progress  of  the 
trial,  that  plaintiff  was  a  married  woman,  and  that  her  hus- 
band was  still  living.  Defendants  moved  the  court  to  di- 
rect a  nonsuit,  for  that  reason ;  it  being  admitted,  as  stated 
in  the  record,  that  plaintiff  had  not  applied  to  the  District 
Court,  and  obtained  permission  to  sue  alone,  as  provided 
for  by  the  Code,  §  1466,  &c.  The  motion  was  overruled. 
The  court  cha]^;ed  the  jury,  that  to  call  a  woman  a  "whore, " 
is  actionable  of  itself,  without  any  allegation  of  special, 
damage — to  all  of  which  defendants  excepted.  The  jury 
found  a  verdict  for  plaintiff  for  $126,  for  which  judgmsni 
was  rendered.    Defendants  appeal. 

Tripp  Jt  Pollock  and  WHtse  A  BlatMy,  for  the  appellants. 

Smithy  McKinlay  Jk  Poor,  for  the  appellee. 

Stockton,  J. — ^The  demurrer  was  w^^ved  by  defendant's 
answer  to  the  petition.    This  is  of  the  less  consequence^  in 
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this  case,  as  the  same  question  is  raised  on  the  instruction 
given  by  the  court  to  the  jury,  "that  to  call  a  woman  a 
*  whore,*  is  actionable  of  itseL^  without  proof  of  special  dam- 
age."  We  think  there  was  no  error  in  this  instruction. 
The  question  has  been  settled  by  the  Supreme  Court  of  this 
state,  firsts  in  the  case  of  Cox  et  ux,  v.  Bunker  el  ua;.,  Morris, 
269,  and  that  decision  has  been  subsequently  confirmed. 
See  BeynMs  v.  Daley,  Supreme  Court,  Iowa  (not  published) ; 
Abrams  v.  Foshee  and  wife,  8  Iowa,  274.  We  are  aware 
that  the  law  is  otherwise,  in  some  of  the  states.  In  New 
York,  the  common  law  rule  is  retained,  and  the  words  are 
actionable,  only  "  where  the  charge,  if  true,  would  subject 
the  party  charged,  to  an  indictment  for  a  crime  involving 
moral  turpitude,  or  subject  him  to  an  infamous  punish- 
ment." 3  Hill,  22.  In  other  states,  the  rule  has  been  re* 
laxed.  In  some,  by  statute,  as  in  North  Carolina,  South 
Carolina,  Indiana,  Illinois,  Kentucky,  and  Alabama.  1  Lit* 
teU,  644 ;  Iredell,  186 ;  2  Devereux,  115 ;  7  Blackford,  58 ; 
2GilmaQ,  84;  2LitteU,  153;  3Dana,453;  4Ala.44.  In 
others,  by  the  progress  of  the  same  enlightened  sentiment^ 
acting  through  their  courts  of  highest  resort  8  Pickerings 
885 ;  3  N.  H.  194;  2  Conn.  707 ;  Wright's  (Ohio)  Eep.  40, 
121 ;  3  Serg.  k  R  261 ;  10  Watts,  245. 

The  only  other  question  raised,  is  upon  the  refusal  of  the 
court  to  order  a  nonsuit,  on  motion  of  defendants,  upon  the 
ground  that  the  plaintiff  was  a  married  woman,  and  had  not 
obtained  authority  from  the  District  Court,  to  sue  in  her 
own  name.  The  testimony  was,  that  about  fifteen  years  be- 
fore, James  W.  Smith,  the  husband  of  plaintiff,  left  her  and 
went  to  New  Orleans  to  reside ;  that  he  wrote  to  his  wife 
for  two  years  and  a  half  after  he  left;,  about  which  time  she 
was  induced  to  believe,  that  he  had  died  in  New  Orleans,  of 
yellow  fever ;  that  she  remained  in  this  belief  until  the  au- 
tumn  of  1854,  when  he  wrote  to  his  father  in  New  York, 
from  Havana,  in  Cuba,  inquiring  about  his  &mily ;  that  he 
also  wrote  to  his  wife,  the  plaintiff  and  requested  her  to 
come  to  Havana,  wd  live  with  him ;  that  in  March,  1855, 


1 


plaintiff  went  to  Havanai  and  went  to  the  house  of  said 
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Smith ;  that  from  what  she  saw  and  heard  of  him,  when 
she  arrived,  she  refused  to  live  with  him,  and  returned  to  the 
States  as  soon  as  she  was  able  to  get  away  from  the  island ; 
and  that  Smith  had  accumulated  property  at  Havana ;  but 
it  does  not  appear  that  he  had  ever  made  any  provision  for 
the  support  of  his  family.  Without  determining  whether 
the  non-joinder  of  the  husband,  admitting  it  to  have  been 
a  material  defect,  could  be  taken  advantage  of  by  motion 
for  a  nonsuit,  instead  of  by  plea  in  abatement ;  and  without 
inquiring  whether  the  fact  of  such  nonjoinder,  however 
objected  to,  was  sufficient  to  have  dismissed  the  suit,  we 
proceed  to  the  more  important  inquiry,  whether  the  deser- 
tion and  continued  abandonment  of  the  plaintiff  by  her  hus- 
band, was  not  sufficient  authority  for  her  to  sue  in  her  own 
name? 

If  the  husband  be  dviliter  vwrtuus^  or  transported  for  a 
number  of  years,  or  has  been  abroad  seven  years,  and  not 
heard  from,  though  he  voluntarily  left  the  country,  the  wife 
may  be  sued  alone  upon  a  contract  made  by  her  during  that 
time.  Orasaer  and  ux,  v.  JSckart  and  vx.,  1  Binney,  575 ;  2 
Campbell,  278 ;  Bobinaon  v.  Reynolds^  1  Aikens,  (Vermont), 
175 ;  1  Chitty  PL  67.  In  Gregtrry  v.  Paul,  15  Mass.  81, 
the  authoiities  on  the  question  are  collected  and  reviewed 
by  Putnam,  J.  Where  the  husband  was  exiled,  the  wife 
was  permitted  to  sue  in  her  own  name  (Co.  Litt.  182  a),  and 
the  same  reason  applying,  where  the  husband  had  abjured 
the  realm,  the  wife  was  allowed  to  sue  as  a  widow  for  her 
dower.  She  has  in  like  case  been  permitted  to  alien  her 
land  without  her  husband.  She  is  exempted  from  the  dis- 
abilities of  coverture.  She  may  maintain  trespass.  Eiiza 
Wilmofs  CasCj  Moore,  851.  She  may  sue  for  her  jointure; 
and  she  may  be  sued  as  a,  feme  sole.  Dubois  v.  Hale,  2  Ver- 
non, 614.  She  may  make  a  will,  and  in  all  things  act  as  if 
her  husband  was  dead.  Countess  of  Portland  v.  Rogers,  lb. 
104.  As  the  court  well  observed,  the  necessity  of  the  case 
required  that  she  should  have  such  a  power.  It  has  been 
uniformly  considered,  that  banishment  o^bjuration  was  a 
civil  death  of  the  husband.    And  the  banishment  of  the 
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husband,  even  for  a  limited  time,  operates  as  a  removal  of 
the  disabilitieB  of  coverture,  bo  far  as  to  enable  the  wife  to 
sue  and  be  sued  as  a  f&au  aok^  although  the  time  of  banish- 
ment had  expired  when  the  action  was  brought.'   Newsome 
T-  Boytr,  8  P.  Williams,  87. 

The  facts  and  circumstances  which  should  be  considered 
as  proof  of  his  having  abjured  the  realm,  have  been  liberally 
regarded.  Thus,  where  the  husband  resided  abroad,  leav** 
ing  his  wife  to  trade  and  gain  credit  as  a  feme  sole,  this  has 
been  considered  as  sufficient  to  entitle  her  to  obtain  credit, 
and  to  render  her  liable  to  be  sued  is  Skfeme  sole.  1  B.  &  P. 
S57.  In  Oregory  v.  Pavly  above  cited,  the  plaintiff  had  been 
domiciled  in  Massachusetts  many  years  as  9,  feme  sole.  Her 
husband  was  an  alien.  He  never  was  in  this  country,  and 
was  not  expected  ever  to  be.  He  had  abandoned  his  wife, 
and  for  a  number  of  yeans  made  no  provision  for  her  sup- 
port in  his  own  country.  He  had  not  abjured  his  country, 
but  he  had  compelled  her  to  abjure  it.  The  court  further 
flay;  "If  the  husband  had  been  a  native  citizen,  and  had 
deserted  his  wife  and  become  a  subject  of  a  foreign  state, 
the  law  would  be  clear  for  her  on  the  adjudged  eases.  Mis« 
arable,  indeed,  would  be  the  situation  of  these  unfortunate 
women,  whose  husbands  have  renounced  their  society  and 
country^  if  the  disabilities  of  coverture  should  be  applied  to 
them  during  the  continuance  of  such  desertion."  The  court 
held,  that  the  wife  was  competent  to  sue  and  be  sued  as  a 
feme  sok,  and  that  her  release  would  be  a  valid  disch|trge  for 
any  judgment  she  might  recover.  The  principle  dedded  in 
Chegory  v.  Paul^  was  subsequently  re-affirmed  by  the  Su- 
preme Court  of  Massachusetts,  in  the  case  of  AhboU  v.  Bay* 
ley,  6  Pick.  89«  The  husband  had  driven  the  wife  from  her 
home  by  his  cruelty  and  ill-usage ;  and  for  twenty  years  she 
had  acted  as  Skfome  sole,  and  been  treated  as  such  by  those 
with  whom  she  had  dealings.  The  husband,  so  tax  from 
supporting  het,  had  been  living  in  cohabitation  with  another 
woman.  She  ha(^been  obliged  to  live  apart  from  him,  and 
get  her  living  by  trading,  her  husband  residing  in  another 
atate,    Jt  W9S  held,  that  she  was  entitled  to  sue  as  a  feme 
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sole.  In  Gregory  v.  Pierce^  4  Metcal^  478,  the  same  court 
say :  ^'  The  principle  is  now  to  be  considered  as  settled  in 
the  state,  that  where  the  husband  was  neyer  within  the  com- 
monwealth, or  has  gone  beyond  its  jurisdiction ;  has  wholly 
renounced  his  marital  rights  and  duties,  and  deserted  his 
wife ;  she  may  make  and  take  contracts,  and  sue  and  be 
sued  as  a^finne  sole  in  her  own  name.  It  is  an  application  of 
an  old  rule  of  the  common  law,  which  took  away  the  dis- 
ability of  coverture,  when  the  husband  was  exiled  or  had 
abjured  the  realm." 

To  accomplish  this  change  in  the  oiyil  relations  of  the 
wife,  the  desertion  of  the  husband  must  be  absolute  and 
complete.  It  must  be  a  voluntary  separation  from,  and 
abandonment  of  the  wife,  embracing  both  the  &ct  and  in- 
tent of  the  husband,  to  renounce  de/aeio^  and  as  far  as  he  can 
do  it,  the  marital  relations,  and  leave  his  wife  to  act  as  a 
feme  sole.  Such  is  the  rettuneiation,  coupled  with  a  con- 
tinued absence  in  a  foreign  state  or  poantry,  which  is  held 
to  operate  like  an  abjuration  of  the  realm.  Gregory  v. 
Pierce  J  4  Met.  479.  See  also  HSwctrds  v.  Davis  ^  16  John* 
286 ;  Cornwall  v.  ffoyt,  7  Cow.  420 ;  Trtmghion  v.  HiO,  i 
Hay,  406 ;  Wright  v.  Wright,  2  Dessaus.  244 ;  Dean  v.  Bidt- 
mond,  6  Pick.  461 ;  Leuns  v*  Lee^  5  D.  &  E.  98,  and  8  B. 
k  C.  291 ;  Hx  parts  Frmk^  7  Bingh,  T62 ;  WiOumsm  v. 
Dawes,  lb.  294. 

The  case  of  the  present  plaintiff,  it  seems  to  us^  presents 
as  cogeqt  reasons  for  the  application  of  this  doctrine,  as  any 
of  those  cited.  She  had  been  deserted  by  her  husband  for 
fifteen  years.  It  does  not  appear  that,  during  all  this  time, 
he  had  furnished  her  any  means  of  support.  And  she  was 
left  to  her  own  labor,  and  to  the  credit  she  might  be  able  to 
obtain  as  a  feme  sole.  For  more  than  ten  years  sh^  does  not 
hear  from  him ;  she  does  not  know  where  he  is,  and  is  in- 
duced to  believe  he  is  dead.  When  she  does  hear  from  him, 
he  is  in  a  foreign  country,  and  writes  for  her  to  come  to 
him.  Forgetful  of  the  fifteen  years  of  desertion,  she  seeks 
his  home  in  a  foreign  land.  She  no  sooner  arrives  in  Hav- 
ana, than  having  reason  to  believe  that  he  is  living  in  a 
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state  of  concubinage  with  another  woman,  she  determines 
not  to  live  with  him — declares  her  intention  of  returning — 
and  takes  the  first  opportunity  of  doing  so.  From  these 
Acts,  we  think  that  the  following  positions  are  established : 
first  That  Smith,  the  husband,  had  voluntarily  separated 
firom,  and  abandoned  his  wife ;  Second.  That  the  desertion 
by  him  was  absolute  and  complete,  and  was  continued  for  so 
long  a  time,  that  he  is  to  be  considered  as  civilly  dead ; 
Third.  That  this  renunciation  by  the  husband,  coupled  with 
his  departure  to  a  foreign  state,  and  his  continued  residence 
there,  amounting  to  an  abjuration  of  the  realm,  shows  not 
only  the  fact  of  abandonment,  but  the  intent,  so  far  as  he 
oould,  to  leave  the  wife  free  to  act  as  a  femt  sole.  Nor  do 
we  think  that  the  relation  between  the  parties  has  been  re- 
stored by  the  request  of  the  husband,  that  the  plaintiff 
should  join  him  at  Havana,  nor  by  the  wife  going  to  that 
place,  and  remaining  at  his  house  during  her  stay  in  the  is- 
land. The  son  testifies  that  the  plaintiff,  immediately  after 
her  arrival,  upon  being  informed  of  the  course  of  life  of  her 
husband,  expressed  her  determination  not  to  live  with  him, 
and  to  return  to  the  States;  and  that  she  did  return  as  soon 
as  she  could  leave  the  island.  The  husband  had  no  rights 
under  the  circumstances,  to  require  her  to  abjure  her  conn- 
try,  nor  to  remain  with  him,  if  she  believed  he  was  living  in 
a  starts  of  concubinage  with  another  woman. 

The  only  remaining  question  is,  should  the  plaintiff  have 
obtained  authority  from  the  District  Court,  as  a  married 
woman  abandoned  by  her  husband,  to  act  as  though  un- 
raarried^  and  to  sue  in  place  of  her  husband?  Code,  §§  1456, 
1469.  We  think  she  had  this  right,  without  the  additional 
authority  which  the  decree  of  the  District  Court  could  con- 
fer. The  remedy  afforded  by  the  statute,  is  cumulative, 
and  is  more  particularly  applicable  to  cases  where  the  aban- 
<lonment  is  not  such  as  to  imply  a  total  renunciation  of  mar- 
ital rights,  or  where  there  appears  to  be  no  intention  of 
leaving  the  wife  free  to  act  as  ^ferme  sole.  We  must  say,  in 
conclusion,  that  in  our  opinion,  reason,  justice  and  authority, 
concur  in  impressing  us  with  the  correctness  of  the  rule  we 
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have  sought  to  lajdown.  We  see  no  principle  upon  wUck 
it  can  be  considered  necessaiy  or  proper,  that  the  husband 
should  be  a  party  plaintiff  in  this  suit.  The  statute,  (Code, 
§  1676,)  requires  that  the  suit  shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest.  What  interest,  we  may 
inquire,  has  the  husband,  in  the  event  of  this  suit  ?  For 
fifteen  years,  he  has  renounced  the  society  of  his  wife,  and 
lived  apart  from  her ;  he  has  abjured  his  country,  and  dur-^ 
ing  all  the  time,  though  able  to  do  so,  has  made  no  provision 
for  the  support  or  maintenance  of  his  wife  and  children.  It 
would  be  wholly  irreconcilable  with  our  notions  of  law  and 
justice,  that  he  should  now  be  entitled  to  her  earnings,  or 
the  little  property  she  may  have  accumulated  by  her  labor. 
And  such  has  been  the  indifference  he  has  so  long  man* 
ifested  for  her  happiness  or  welfare,  that  it  is  mote  than  idlQ 
to  claim,  that  he  is  the  injured  party,  by  a  tort  upon  her 
person,  property  or  character,  or  entitled  to  the  damages  re- 
ceived in  an  action  brought  for  a  redress  of  her  wrongs. 

Judgment  affirmed. 


Scholte  v.  Bosisbs  et  al 


4    8901 

2  4181  yfhem  a  deed  oonvejed  oertain  real  eetate  bj  the  following 

''Section  thirtj-six  (36),  aection  thirty-flre  (35)  east  hal(  and  aoatiiwert 
qnaiter  and  east  half  of  northwest  quarter  of  section  nine  (9),  township 
sereutj-seyen,  range  eighteen  west;  and  where  it  was  claimed,  that  the 
deed  conveyed  the  whole  of  section  thirfy-fiye^  and  the  east  hsl^  and  aonth- 
west  quarter,  and  east  half  of  northwest  quarter  of  section  nine ;  JETeU^  That 
the  deed  conveyed  only  the  east  half  of  section  thirty-five^  and  the  south- 
west quarter,  and  east  half  of  northwest  quarter  of  section  nine. 

Appeal  from  the  Marion  District  Court 

Is  Chancery.  In  September,  1848,  the  complainant 
conveyed  to  the  respondent  Hosiers,  certain  real  estate  in 
Marion  county.    On  the  29th  day  of  May,  1849,  he,  by 
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deed  of  general  warranty,  conveyed  certain  lands  in  the 
same  county,  to  the  respondent  Zeelt 

In  November,  1855,  the  said  Zeelt  commenced  an  action 
against  complainant,  on  the  covenants  of  warranty  con* 
tained  in  her  said  deed,  alleging  that  the  title  to  one  half 
section  of  the  land  therein  described  had  £Edled,  and  thai 
complainant  had  previously  conveyed  the  same  to  said 
Bosiers,  by  said  deed  of  September,  1848.  Thereupon  com- 
plainant filed  this  bill,  making  said  Zeelt  and  Hosiers  parties 
defendants,  setting  forth  that  the  said  half  section  of  land 
never  was  intended  to  be  conveyed  to  Hosiers ;  and  that  the 
said  deed  to  Bosiers,  in  the  description  of  the  land,  may  be 
xmoertain  and  ambiguous  in  its  meaning,  and  if  held  to  em- 
brace said  half  section,  then  it  so  describes  it  by  mistake, 
which  is  well  known  to  said  Bosiers ;  for  that  in  truth  and 
in  hcty  it  was  well  known  and  oinderstood  by  the  said  Bo-^ 
siers,  as  well  as  complainant,  at  the  time  of  said  convey* 
ance,  that  the  said  land  was  not  designed  to  be  conveyed 
by  such  deed*  An  injunction  was  prayed  for,  and  relief 
general  and  special.  The  injunction  was  granted,  and  the 
bill  answered  by  both  respondents.  Bosiers  denies  the 
alleged  mistake,  and  insists  that  by  his  deed,  complainant 
did  convey  the  said  land  to  him.  The  cause  was  heard  upon 
bill,  answer,  replication,  exhibits,  and  depositions,  the  in* 
junction  made  perpetual,  and  Bosiers  decreed  to  release  all 
claim  to  said  land.  From  said  decree,  Bosiers  appeals.  The 
other  material  &ct8,  appear  in  the  opinion  of  the  court. 

W.  H,  &  J.  A.  Seevers  and  E*  TT.  Uastmany  for  the  ap« 
pellant 

1.  There  is  no  ambiguity  in  the  deed.  A  careful  inspec* 
tion  of  it  will  make  this  dear.  The  plaintiff,  however,  in- 
sists that  there  is.  For  the  purpose  of  solving  any  doubts 
that  may  exist  upon  this  point,  we  refer  to  a  few  general 
rules  which  we  regard  as  well  settled. 

2.  All  deeds  are  to  be  construed  favorable  to,  and  as  near 
the  apparent  intention  of  the  parties  as  possible.  This  ap- 
parent  intention  is  to  be  arrived  at  from  the  words  of  the 
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deed ;  no  other  words  are  to  be  added  or  substituted.  2 
Cruise,  295,  top,  §  2  and  note  1 ;  1  Greeenleaf  Ev.  §§  277 
and  282 ;  2  Domat,  §  8178 ;  Child  v.  Fick^  4  Maine,  408 ; 
ChUd  V.  Wdh,  18  Pick.  121. 

8.  Where  the  intention  is  clear,  too  minute  a  stress  ought 
not  to  be  laid  on  the  strict  and  precise  meaning  of  the  words. 
2  Cruise,  297,  top,  §  4,  particularly  note  1 ;  Evnng  v.  But- 
net,  11  Pet  41. 

4.  The  terms  of  every  written  instrument,  are  to  be  un- 
derstood in  their  plain,  ordinary  and  popular  sense,  unless 
they  have  generally,  in  respect  to  the  subject  matter,  as  by 
the  known  usage  of  trade,  or  the  like,  acquired  a  peculiar 
sense,  distinct  from  the  popular  sense  of  the  same  words. 
1  Greenl.  Ev.  §  278 ;  Choate  v.  BumharA,  7  Pick.  274 ;  1 
Qreenl.  Ev.  §§  299  and  801,  note  1 ;  Robertson  v.  French,  4 
East ;  2  Domat,  §  8178,  and  instance  there  given ;  Comsiock 
V.  Van  Dusen,  5  Pick.  166. 

5.  The  construction  ought  to  be  on  the  entire  deed,  and  not 
merely  on  any  particular  part  of  it.  Therefore,  every  part 
of  a  deed,  ought,  if  possible,  to  take  effect,  and  every  word 
operate.  2  Cruise,  299,  top,  §  6 ;  Jackson  v.  Blodgett,  16 
Johns.  172 ;  Child  v.  Picket,  4  Maine,  408 ;  City  ofAUon  v. 
Ill  Trans.  Co.,  12  El.  58. 

6.  A  deed  is  always  construed  most  strongly  against  the 
grantor.  Where  a  deed  may  enure  in  different  ways,  the 
person  to  whom  it  is  made,  shall  have  his  election  which 
way  to  take  it.  2  Cruise,  802,  top,  §  18  ;  Same,  813,  top, 
§  49 ;  Cuthr  v.  Tvfts,  S  Pick.  272  ;  Salisbury  v.  Andrew,  19 
Pick.  260 ;  Doe  v.  Nixon,  9  East,  16 ;  Buchanan's  Lessee  v. 
Stewart,  8  Har.  k  John.  829 ;  Jackson  v.  Bhdgett,  16  Johns. 
172 ;  City  of  Alton  v.  Ill  Trans.  Co.,  12  HI.  68. 

7..  At  the  present  day,  a  legal  instrument  shall  not  be 
construed  by  the  acts  or  declarations  of  the  parties.  2 
Cruise,  806,  §  28 ;  Revere  v.  Leonard,  1  Mass.  92  ;  Ingulden 
V.  May,  7  East,  287 ;  Alkn  v.  Kingsbury,  16  Pick.  285 ; 
Parsons  v.  Miller,  15  Wend.  661 ;  Clark  v.  Wethey,  19  lb. 
820 ;  Adams  v.  RockweU,  16  lb.  285 ;  Van  Wyck  v.  Wright, 
18  lb.  168 ;  Bayham  v.  Oray,  8  Vesey,  292 ;  JSkiton  v.  Lyon, 


SUPREME  COURT  CASES.— 1856.  881 

Sdiolte  ▼.  Rocdera  et  al. 

lb.  690 ;  Moore  v.  Foley,  6  lb.  232 ;  Jadcson  v.  Sherman,  6 
Johns.  21 ;  Salisbury  v.  Andrew,  19  Pick.  250 ;  Comstock 
Y.  Van  Dusen,  5  lb.  166 ;  Mosely  v.  Mosely,  5  Vesey,  258 ; 
4  PhiUipps'  Ev.  not^,286 ;  Jackson  y.  Carey,  16  Johns.  802 ; 
Jackson  v.  Mc  Vey,  15  A.  286. 

8.  The  petition  does  not  charge  that  there  was  a  parol 
agreement  adopting  a  certain  line,  or  a  practical  location 
and  acquiescence  therein.  But  if  it  did  so  charge,  the  evi- 
dence would  not  sustain  it  Parsons  v.  Miller,  15  Wend. 
561 ;  Clark  v.  Weth^,  19  lb.  820 ;  Adams  v.  Bockwell,  16 
lb.  285. 

9.  There  is  no  distinction  between  law  and  equity,  as  to 
the  rules  to  be  observed  in  the  construction  of  written  in- 
struments, or  allowing  parol  evidence,  acts  or  declarations 
of  the  parties,  to  vary  or  control  such  construction,  except 
in  cases  of  fraud,  accident  or  mistake.  2  Story  Eq.  Jur. 
§  1631. 

10.  The  mistake  averred  in  the  petition,  is  indefinite. 
How  it  occurred — whose  feult  it  was — ^is  not  shown ;  nor 
are  there  any  fiujts  shown.  We  claim  that  the  petition  is 
not  sufficient — it  should  have  set  forth  the  facts  upon  which 
the  mistake  is  founded,  so  that  we  could  take  issue  thereon. 
We  regard  it  as  well  settled,  that  a  defective  bill  in  Chancery 
will  be  dismissed  at  the  hearing.  But,  passing  this  point, 
with  a^  brief  notice,  we  say  that  the  mistake  as  averred  and 
proved,  is  a  mistake  of  law  and  not  of  fact — ^therefore,  will 
not  be  corrected.  Pierson  v.  Armstrong,  1  Iowa,  288 ;  1 
Story's  Equity  Jur.  §  111 ;  Thom^as  v.  McCormack,  9  Dana, 
109 ;  Thompson  v.  PaUon,  5  Litt.  74 ;  Hunt  v.  Rousmanier, 
1  Pet.  1 ;  Wheaion  v.  Wheaion,  9  Cow.  96 ;  Oshom  v.  Phelps, 
19  lb.  70 ;  Elder  v.  Elder,  10  Maine,  (1  Fairfield,)  80 ;  Siorrs 
V.  Baker,  6  John.  Ch.  167 ;  ShoiweU  v.  Murray,  1  John  Ch. 
512 ;  Lyon  v.  Richmond,  2  lb.  51 ;  Dtvight  v.  Ponieroy,  17 
Mass.  802 ;  Doyel  et  al.  v.  Leaa  et  al.,  4  Scam.  255,  256 ; 
Garwood  v.  Eldridge,  1  Green,  (N.  J.)  150. 

11.  A  mistake  of  fact  in  a  deed,  will  not  be  corrected  by 
a  court  of  equity,  as  of  course.  The  proof  of  mistake  must 
be  clear  and  conclusive.    The  testimony  must  clearly  show 
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what  the  mistake  is,  and  how  it  occuired.  It  must  be  a 
mutual  mistake,  and  must  not  have  been  caused  by  the  neg- 
ligence of  the  party  asking  that  the  mistake  be  corrected. 
W.  E.  R  V.  Bahcock,  6  Met  846 ;  Marks  v.  PcH,  1  Johns^ 
Ch.  598 ;  Lyman  <k  Lyman  v.  U.  S.  Ins.  Co.,  2  lb.  630 ;  IT 
Johns.  878 ;  1  Story  Eq.  Jur.  §§  152,  160 ;  Souverbye  v. 
ATrden,  1  John.  Ch.  240 ;  Townsend  v.  Stangroom^  6  Veaey, 
888,  884 ;  Voran  v.  JRoss^  1  lb.  58. 

Knapp  it  Oaldwellj  for  the  appellee.  Their  brief  cited  no 
authorities. 

Wright,  C.  J. — Several  questions,  very  important  and 
intricate  in  their  character,  have  been  discussed  by  counsel; 
but,  as  presented,  they  involve  substantially  one  principal 
inquiry,  and  that  is,  whether  the  two  deeds  do  or  do  not 
convey  the  same  parcels  of  real  estate  ?  The  ambiguity,  if 
any,  in  the  conveyance  to  Hosiers,  (or  appellant,  as  we  shall 
hereafter  style  him,)  exists  on  the  &ce  of  the  deed ;  and  we 
shall,  therefore,  solve  the  difficulty,  by  giving  a  judicial 
construction  to  the  language  used  in  the  instrument  itself, 
discarding  entirely  all  the  extrinsic  evidence  of  what  the 
parties  intended. 

The  land  conveyed  to  appellant,  as  shown  by  the  origi- 
nal deed,  made  an  exhibit  in  the  case,  is  described  precisely 
as  follows :  "  Section  thirty-six  (86),  section  thirty-five  (85) 
east  hal^  and  southwest  quarter  and  east  half  of  northwest 
quarter  of  section  nine  (9),  township  seventy-seven,  range 
eighteen  west."  The  deed  to  Zeelt  conveys  several  tracts, 
among  others,  the  following :  '^  The  northeast  quarter  of  sec- 
tion 9,  and  the  northwest  quarter  of  section  85,  township 
77,  range  18  west"  Appellant  claims  that  by  his  deed,  he 
obtained  title  to  aU  of  section  thirty-five,  and  to  560  acres  in 
section  nine ;  or  in  other  words,  that  the  east  half,  following 
the  figures  (85),  is  not  to  be  taken  firom  said  section  thirty- 
five,  but  from  sectioi^  nine;  and  that,  therefore,  by  this 
deed,  there  was  conveyed  to  him  the  two  entire  sections 
(86  and  85),  and  the  third  (9),  less  eighty  acres.    And  fol* 
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lowing  this  construction,  the  respondent  Zeelt  claims,  that 
ihe  land  above  stated,  as  contained  in  her  deed,  was  previ- 
onsly  conveyed  to  the  appellant.  The  complainant,  on  the 
other  hand,  insists  that  by  his  deed,  he  conveyed  to  appel- 
lant all  of  section  36,  the  east  half  of  thirty-five^  and  a  quar- 
ter and  an  eighty  in  section  nine.  So  it  will  be  seen,  that 
if  appellant's  construction  is  the  true  one,  he  has  title  to  one 
section  of  land  more  than  he  would  have,  according  to  the 
construction  contended  for  by  complainant. 

We  think  complainant's  construction  the  only  one  that 
can  be  fairly  or  reasonably  given  to  this  instrument ;  and  in 
giving  our  reasons  for  this  conclusion,  we  premise,  that  it  is 
one  of  those  questions  frequently  met  with,  which,  though 
plain  from  its  simple  statements,  is  for  that  reason,  difficult 
to  elucidate  or  make  clearer,  after  the  most  elaborate  discus- 
sion. We  believe  that  the  language  used,  if  presented  to 
any  number  of  persons,  would  invariably  receive  the  con- 
struction given  to  it  by  the  court  below.  And  yet,  if  asked 
why  they  give  it  such  construction,  their  reasons  would  per- 
haps be  no  more  satisfactory  to  the  minds  of  others,  than 
are  the  w^ords  themselves,  as  used  in  the  deed.  The  uni- 
form answer  most  probably  would  be,  that  such  was  the  in- 
tention of  the  parties.  Now,  we  know  that  it  is  a  maxim 
of  the  highest  antiquity,  and  uni versfally  recognized,  that  all 
deeds  shall  be  construed  as  near  the  apparent  intention  of 
tlie  parties  as  possible,  consistent  with  the  rules  of  law.  See 
Broome's  Maxims,  238;  4  Greenl.  Cruise,  295.  And  yet 
tlie  difiBculty  remains,  to  explain  in  the  case  before  us,  why 
tiie  construction  placed  upon  the  language  used,  is  the  most 
consistent  with  the  intention  of  the  parties.  We  will,  per» 
haps,  make  ourselves  as  well  understood,  by  stating  some 
considerations  which  lead  us  to  conclude  that  the  opposite 
construction,  or  that  claimed  by  the  appellant,  is  not  the 
correct  one.  If  all  of  section  thirty -five  was  intended  to  be 
conveyed,  then  why  was  not  the  comma,  or  punctuation 
point)  placed  immediately  after  the  figures  35,  as  was  done 
after  the  figures  36  7  If  the  east  half  of  section  nine  was 
conveyed,  why  the  punctuation  point  after  the  words  east 
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haJff  Why,  if  the  additional  section  was  in  fisict  oonreyed, 
as  claimed,  was  the  conveyancer  so  particular  in  placing 
points,  denoting  stops,  at  the  close  of  the  land  described,  as 
contained  in  each  section  f  He  describes  the  whole  of  sec- 
tion thirty -six,  and  then  follows  a  point  or  punctuation; 
then  section  thirty-five,  but  no  similar  or  other  point,  denot- 
ing a  stop,  until  the  words  east  half  are  added.  Then 
follows,  without  further  punctuation,  a  description  of  two 
parcels  in  section  nine,  and  immediately  thereafter,  another 
comma.  In  being  thus  particular,  he  seems  to  have  studied 
to  keep  the  lands  in  the  different  sections,  separate  and  dis- 
tinct But  we  inquire  again,  if  the  east  half  of  section  nine 
was  conveyed,  why  the  use  of  the  conjunction,  and^  be- 
tween the  words  east  half^  and  southwest  f 

We  are  aware  that  the  copulative  and^  is  used  to  connect 
or  conjoin  two  or  more  subjects,  and  means  to  add,  or  in  ad* 
dition  to.  And  this  view  of  it,  would  seem  to  sustain  the 
position,  that  the  southwest  quarter,  and  east  half  of  the 
northwest  quarter,  of  section  9,  were  to  be  added  to  the  east 
half  of  the  same  section.  But  it  performs  its  office  equally 
\  well,  by  saying  that  these  parts  of  section  9,  were  designed 

to  be  added  to  the  east  half  of  section  35,  and  the  whole  of 
section  86,  first  named  in  the  description ;  and  especially 
does  this  latter  thought  have  force,  when  we  consider,  that 
if  appellant  is  correct,  the  usual  manner  of  writing  the  de- 
f  scription,  would  have  been  to  omit  the  uniting  word  or  copu- 

lative, until  the  last  parcel  of  the  section  wanto  be  described. 
The  draughtsman  in  this  instance,  however,  describes  all  of 
section  86,  then  section  thirty -five  (35)  east  half,  and  then, 
as  if  entirely  through  with  those  sections^  he  commences  the 
description  of  the  land  contained  in  the  only  remaining  sec- 
tion. Or,  to  make  the  argument  derived  from  the  use  of  the 
conjunction  following  the  words  east  half^  more  clearly  un« 
derstood,  we  assume  that  the  usual  method  of  describing 
three  or  more  parcels  of  land  in  the  same  section,  is  to  em- 
ploy the  uniting  term  or  word,  immediately  preceding  the 
last  parcel,  and  not  to  connect  the  second,  or  any  other  than 
the  last  description ;  and  especially  is  this  4xue,  when  the 
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comma,  or  other  punctuatioQ  pointi  is  used  after  the  descrip- 
tion  of  the  first,  or  any  other  than  next  to  the  last  parcel. 
Thus,  in  the  case  before  us,  if  the  east  half*  of  section  nine 
was  to  be  conveyed,  the  usual  method,  or  at  least,  one  fre- 
quently adopted,  would  have  been  to  write  it  thus :  section 
thirty-six  (86),  section  thirty-five  (85),  the  east  half,  south- 
west quarter  and  east  half  of  northwest  quarter  section  9. 
And  while  it  is  true,  that  this  form  or  description  is  not  so 
clear  as  it  might  be  made,  yet  it  will  serve  to  illustrate  the 
position,  that  the  use  of  the  copulative  before  the  word 
norlhwesty  tends  to  show  that  the  draughtsman,  and  the  pax- 
ties,  designed  to  there  commence  the  description  of  the  lands 
in  section*nine ;  and  that,  if  it  was  intended  to  include  the 
east  half  of  the  same  section,  no  adding  word  would  have 
been  employed,  imtil  after  the  description  of  the  second 
piece. 

We  do  not  say  that  violence  is  done  to  any  rule  of  syn- 
tax, by  the  use  of  the  word  andj  in  the  place  named,  if  ap- 
pellant's construction  is  correct ;  but  only  mean,  that  if  such 
had  been  the  intention  of  the  parties,  they  would  most  likely 
have  omitted  the  word,  and  thus  followed  the  course  usually 
adopted  in  making  or  setting  out  the  description  of  different 
parcels  of  real  estate. 

In  deriving  aid  in  the  construction  of  this  instrument, 
from  the  manner  of  its  punctuation,  we  have  not  overlooked 
the  rule  referred  to  by  appellant,  as  found  in  JEwing  v.  Bur- 
neiiy  11  Peters,  41 ;  and  which  is,  that  punctuation  is  a  most 
fSEdlible  standard  by  which  to  interpret  writing ;  that  it  naay 
be  resorted  to  when  all  other  means  fail ;  but  the  court  will 
first  take  the  instrument  by  its  four  comers,  in  order  to  as- 
certain its  true  meaning ;  and  that  if  that  is  apparent  on  ju- 
dicially inspecting  the  whole,  the  punctuation  will  not  be 
suffered  to  change  it  This  rule,  we  think,  is  not  violated 
by  resorting  to  the  punctuation,  as  we  have  done  in  this  in- 
stance. Was  it  apparent  to  our  minds  &om  this  deed,  that 
the  additional  section  was  in  &ct  intended  to  be  conveyed, 
as  claimed  by  appellant,  we  should  certainly  not  allow  the 
manner  of  its  punctuation,  to  change  such  meaning  or  inten- 
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tion«    But  we  do  not  undeTstand  that  this  standard,  wbile 
fidlible,  18  to  be  entirely  disregarded,    .The  object  of  these 
points,  or  punctuation  marks,  in  either  a  law,  or  written  in* 
strument,  is  to  denote  the  stops  that  ought  to  be  made  in 
reading,  and  also  to  point  out  the  sense ;  and  though  thej 
may  be  entirely  omitted,  courts  in  construing  the  law  or 
writing,  will  read  with  such  stops  or  pauses,  as  to  give  them 
meaning  and  effect,  rather  than  in  such  a  manner  as  to  make 
them  nugatory  or  unreasonable.     Bouvier's  Diet.  Point, 
Punctuation,  citing  4  T.  B.  65.    In  this  instance,  we  have 
done  no  more  than  to  resort  to  such  stops  or  points,  made 
by  the  parties  themselves,  to  assist  in  ascertaining  the  true 
sense  or  meaning  of  the  instrument    And,  in  this  connec- 
tion, we  make  the  further  remark,  that  it  may  well  be 
doubted,  whether  this  rule  should  be  applied  with  all  its 
strictness,  when  construing  a  description  of  lands  under  our 
system  of  surveys.    It  has  pertinency,  and,  in  our  opinion, 
was  designed  to  apply  more  particularly  to  other  parts  of  an 
instrument  or  writing ;  those  parts  that  state  the  terms  of  the 
contract ;  the  language  of  a  court  in  giving  instructions  to 
a  jury,  as  in  the  case  cited  from  11  Peters ;  the  reading  of  a 
law  or  statute ;  or  something  of  a  similar  character.    But 
in  our  state,  where  lands  are  surveyed  and  designated  by 
well  understood  and  specific  numbers,  and  so  mapped  and 
divided  into  sections,  half  sections,  quarter,  half  quarter, 
and  quarter  quarter  sections,  as  to  enable  us  to  determine 
what  parcels  are  meant,  by  the  use  of  a  few  words  or  figures, 
there  would  seem  to  be  a  propriety  in  paying  attention  to 
the  manner  in  which  parties  divide  or  separate  several  par- 
cels, conveyed  in  the  same  deed,  by  the  use  of  the  usual 
grammatical  points  or  marks.     Not  that  the  use  of  such 
points  shall,  by  any  means,  be  suffered  to  change  what  shall 
otherwise  appear  to  be  the  meaning  of  this  part  of  the  in- 
strument, but  that,  when  used,  they  may  be  resorted  to  in 
aiding  other  means  of  construction,  and  not  disregarded,  un- 
til all  others  are  exhausted  or  fail.     Applying  the  rule  as 
thus  modified,  and  we  think,  properly,  to  the  case  before  us. 
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and  the  correctness  of  the  construction  given  is,  we  think, 
most  apparent. 

But  appellant  insists,  that  if  it  was  designed  to  deed  only 
the  east  half  of  section  thirty-five,  the  parties  would  have 
stated  the  description  thus :  east  half  of  section  thirty-five,  or 
preceded  the  section  with  the  part  to  be  conveyed.  This 
would  certainly  have  been  more  in  accordance  with  the  cor- 
rect and  appropriate  use  of  language,  and  the  practice  in 
conveyancing ;  and,  indeed,  the  &ct  that  the  words  east  half 
follow,  instead  of  precede  the  number  of  the  section,  is  to 
our  nainds  the  only  reasonable  ground  upon  which  to  base 
an  argument  in  favor  of  the  construction  claimed  by  appel- 
lant. But  to  this  it  may  be  answered,  that  the  entire  de- 
scription is  to  be  taken  together,  and  to  be  construed  as  a 
whole,  and  not  in  parts.  And  when  thus  viewed,  we  think 
the  consideration  heretofore  presented  in  &vor  of  complain- 
ant's construction,  more  than  outweighs  this  apparently  strong 
objection.  But,  as  a  further  answer  to  this  position,  it  must 
be  remembered,  in  the  language  of  the  Lord  Chief  Justice, 
in  Parkhurst  v.  SniOh,  Willis,  882,  "  that  the  construction 
of  deeds,  ought  to  be  as  near  to  the  apparent  intention  of 
the  parties  as  possibly  may  be,  and  as  the  law  will  permit ; 
that  too  much  regard  is  not  to  be  had  to  the  natural  and 
proper  signification  of  words  and  sentences,  to  prevent  the 
simple  intention  of  the  parties  from  taking  efiect;  for  that 
the  law  is  not  nice  in  grants,  and  therefore  it  doth  often 
transpose  words  contrary  to  their  order,  to  bring  them  to  the 
intent  of  the  parties.  For  neither  &lse  Latin,  nor  fiilse  Eng- 
lish, shall  maJce  a  deed  void,  if  the  intent  of  the  parties  doth 
plainly  appear."  In  this  case,  we  think  the  words  are,  and 
will  be,  brought  "  to  the  intent  of  the  parties,"  by  so  trans- 
posing them,  as  to  make  them  precede  the  number  of  the 
section* 

Another  consideration  that  has  weight  with  us,  in  meet- 
ing this  objection,  is  this :  in  ascertaining  the  intent  of  the 
parties,  the  court  will  always  consider  the  then  particular 
situation — ^the  circumstances  attending  the  transaction — the 
state  <^  the  country — and  the  thing  granted,  at  the  time  of 
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the  grant  1  GreenL  Ev.  §§  278, 286, 295 ;  note  to  4  OroeoL 
Cruise,  242.  And  we  deem  it  proper  that,  in  oonsideiing 
their  particular  situation,  we  should  have  regard  also,  to  any 
want  of  knowledge  on  their  part,  with  the  firame  and  stroc- 
ture  of  our  language.  In  the  case  before  us,  it  is  evident 
from  an  inspection  of  the  instrument,  that  it  was  drawn  by 
the  parties  to  it — ^probably  by  the  complainant  Indeed,  we 
understand  it  to  be  admitted  and  claimed  by  appellant^  that 
it  was  drawn  by  complainant  Both  of  them  are  natives  of 
Holland.  With  this  fact  before  us,  and  the  further  one,  that 
it  is  extremely  difficult  for  persons  of  foreign  birth,  and  un- 
accustomed to  our  language,  to  speak  or  write  it  properly^ 
or  with  an  approach  to  critical  accuracy,  we  have  a  key  to 
what  might  otherwise,  under  the  construction  given,  seem 
an  improper  and  unusual  description. 

Other  positions  have  been  urged  by  counsel,  but  as  sug« 
gested  in  the  commencement  of  this  opinion,  they  are  all 
subordinate  to,  or  dependent  upon,  the  construction  to  be 
given  the  language  used  in  this  deed.  The  conclusiQn  fiom 
the  instrument  itself,  that  no  part  of  the  land  conveyed  to 
jthe  respondent  Zeelt,  is  included  in  the  deed  to  her  co-de- 
fendant, Hosiers,  renders  a  reference  to  such  other  positions 
«nnecessary. 

Decree  affirmed. 


Gabbxttsok  v.  Thb  State. 

In  crimiDal  oases  oommenoed  before  a  joBtioe  of  the  peace,  and  iq>pealed  to  tbe 
District  Ck>Drt,  the  affidayit  for  the  appeal  most  be  taken  as  the  basis  of  the 
case  in  the  District  Court 

If  the  fiEMte  alleged  in  the  affidayit  are  not  oorrectly  stated,  the  proaecaiot 
should  oaose  th4)  Jnstioe  to  oertil^  tiie  tme  state  U  the  transaction. 

Where  in  a  criminal  case  commenced  before  a  justice  of  the  peace^  in  whidi 
the  defendant  was  charged  with  keeping  intoxicating  liquora,  with  intent  to 
sell  the,  same  within  the  jstate,  the  defendant  was  found  goilt7  and  fined ;  and 
whera  the  defendant  in  his  affidavit  fer  an  appeal,  stated:  *'That  there  was 
naevidenQBi  showing  that  he  owned  or  kept  any  intOTicatms  liquor  wha^ 
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erer;  that  one  Mason,  the  officer  who  aeryed  the  wairaat,  testifled  that  he 
found  a  barrel  of  whiskey  m  the  back  yard  of  drfendant's  premises,  but  he 
did  not  know  to  whom  it  belonged ;  and  that  the  justice  held,  that  as  the 
liquor  was  found  on  the  defendant's  premises,  it  was  presomed  that  he  kept 
ity  with  intent  to  sell,  and  on  that  eridenoe,  and  on  that  alone^  rendered 
judgment  against  the  defendant ;  and  where  the  District  Court  refused  the 
defendant  a  new  trial,  and  affirmed  the  judgment  of  the  justice ;  BeH  The 
District  Court  erred  in  not  granting  the  defendant  a  new  trial 

Bnvr  to  the  Linn  District  Court 

Complaint  before  a  justice  of  the  peace  against  the  de- 
fendant,  for  keeping  intoxicating  liquors,  with  intent  to  sell 
the  same  within  the  state.  The  defendant  was  found  guilty 
and  fined.  He  appealed  to  the  District  Court,  and  filed  an 
affidavit,  under  section  3368  of  the  Code.  The  record  of 
the  District  Court  recites,  that  the  cause  being  argued  upon 
the  said  several  alleged  errors,  is  thereupon  submitted  to  the 
court,  who,  being  satisfied  in  the  premises,  finds  that  there 
was  no  error  in  the  proceedings  and  judgment  of  the  court 
below,  and  the  judgment  is  affirmed.  The  appellant  now 
assigns  as  error:  1.  That  the  court  ruled  that  the  affidavit 
for  appeal  did  not  contain  &cta  of  themselves  entitling  the 
defendant  to  a  new  hearing  in  the  District  Court.  2.  That 
the  court  erred  in  refusing  the  defendant  a  new  trial  in  the 
District  Court  3.  In  affirming  the  judgment  of  the  justice 
of  the  peace.  4.  In  rendering  judgment  against  the  de- 
fendant: 

/.  Id.  Preston  and  Wm.  Q.  Thompson^  for  the  plaintiff  in 
error. 

jV.  if.  Hvhbard,  (Pros.  Atty.  of  linn  county,)  and  Samnel 
A.  Rice^  (Attomey-Gteneral,)  for  the  State. 

WooDWABD,  J. — ^The  defendant's  affidavit  for  appeal, 
gtates :  First  That  there  was  no  evidence  showing  that  he 
owned  or  kept  any  intoxicating  liquor  whatever.  Second. 
That  one  Mason,  the  officer  who  served  the  warrant,  testi* 
fied  that  he  fi>and  a  barrel  of  whiskey  in  the  back  yard  of 
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defendant's  premises,  whicb  he  toc^,  bat  that  he  did  not 
know  to  whom  it  belonged ;  and  that  the  justice  held  that^ 
as  the  liquor  was  found  on  the  defendant's  premises,  it  was 
presumed  that  he  kept  it  with  intent  to  sell  ]  and  on  that 
evidence,  and  on  that  alone,  rendered  judgment  against  the 
defendant 

The  affidavit  must  be  taken  as  the  basis,  and  if  the  facts 
are  not  correctly  stated,  the  prosecutor  must  cause  the  cer- 
tificate of  the  justice  to  be  made,  showing  the  actual  state 
of  the  transaction.  See  The  State  v.  Baurose,  1  Iowa,  378. 
Taking  the  facts  thus  shown,  and  the  testimony,  as  exhib* 
ited  in  the  affidavit,  we  are  of  the  opinion  that  the  District 
Court  should  have  granted  the  defendant  a  new  trial,  and 
that  in  refusing  it,  there  was  error.  Therefore,  the  judgment 
is  reversed. 


KiMPsoN  V.  Huirr. 


Where  in  a  suit  oommenoed  before  a  jostioe  of  the  peace,  hy  attachment^  oo9 
M.  was  garnished  as  a  debtor  of  the  defendant,  and  required  to  appear  on 
the  day  set  for  the  trial  of  the  caose ;  and  where,  on  the  day  set  for  trial, 
the  defendant  fhiled  to  appear,  and  Judgment  was  rendered  against  him  by 
default;  and  where,  when  the  garnishee  appeared,  one  J.  H.  "alao  ap- 
peared, and  claimed  the  money  in  the  hands  of  ]£.  to  be  his,  and  to  be  ad. 
mitted  to  defend  the  same ;"  and  where  the  plaintiff  demanded  a  jury,  and 
the  juiy  returned  a  verdict  for  the  plaintiff;  and  where  judgment  wa» ren. 
dered  against  M.,  the  garnishee,  for  the  money  in  his  hands  belonging  to  the 
defendant,  and  against  the  defendant,  for  the  <k)et8  of  suit,  from  which  the 
defendant  appealed,  which  appeal  was  allowed;  and  where  from  other  en- 
tries on  the  docket  oi  the  justice,  it  appeared,  that  on  the  day  the  appeal 
bond  was  filed,  the  defendant  filed  with  the  court,  a  writing  eonstitnting  J. 
W.  H.  his  agent  to  prosecute  the  appeal,  or  settle  the  same,  as  he  might 
think  fit ;  that  on  the  same  day,  the  plaintiiT  filed  with  the  justice  a  writing 
authorizing  the  justice,  to  settle  for  her  afl  matters  in  controversy  between 
herself  and  defendant,  by  his  paying  the  principal^aj^dlntere8t  of  the  debt^ 
she  agreeing  to  pay  the  costs;  and  thal'the  agent  a(  tjlie  defendant,  being 
on  the  next  day,  mformed  of  said  proposition,  accepted  the  same,  and 
ordered  the  appeal  not  to  be  sent  t8>  the  IKstrict  Ck>urt;  and  where^  on 
the  filing  of  the  papera  in  the  District  Court,  the  appeal,  on  motioB  of  the 
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phmtiii;  was  dtsnusBed;  ffeJd,  1.  Tbftt  the  judgment  against  the  defendant 
Ibr  costs,  in  the  proceedings  against  the  garnishee,  was  a  Judgment  that  he 
had  the  right  to  appeal  from ;  2.  That  the  entries  made  by  the  justice  on 
bis  docket,  subsequent  to  the  allowanoe  of  the  appeal,  were  not  such  entries 
as  oould  be  made  hy  him  in  his  official  capadty,  and  were  of  no  validity; 
3.  That  the  court  erred  in  diimiHBing  the  appeal 

Appeal  from  the   WappeHo  District  Court. 

In  a  suit  before  a  justice  of  the  peace,  commeuced  bj  at- 
tachment, in  "which  the  plaintiff  recovered  judgment  against 
Thomas  Hant^  for  $82.50,  by  default,  John  M^  Mail  was 
summoned  as  garnishee,  on  the  affidavit  of  plaintiff,  that  the 
said  Mail  had  in  his  hands  $61.25,  due  to  the  defendant 
At  the  appointed  time,  Mail  appeared  before  til^e  justice,  and 
as  the  transcriptstates,. "  John  Hunt  also  appeared  And  claimed 
the  money  in  the  hands  of  John  M.  Mail  to.be  his,  and  to 
be  admitted  to  defend  the  same."  Plaintiff  demanded  fv 
jury,  which  was  granted.  Jury  received  and  sworn.  The 
case  was  fully  investigated,  and  the  jury  returned  the  fol" 
lowing  verdict :  "  We,  the  jury,  find  for  Nancy  M,  Kimp» 
9on."  Judgment  was  .rendered  for  plaintiff,  against  John  M. 
Mail,  for  $6L25 — that  being  the  amount  in  his  hands — and 
against  John  Hunti,  for  the  costs  of  suit^$6.10.  The  de^ 
fendant  gave  notice  that  he  would  appeal.  On  a  subsequent 
day,  John  Huqt  personally  appeared  before  the  justice,  and 
filed  an  appeal  bond,  and  an  appeal  was  allowect  Other 
entries  appear  to  have  been  made  on  the  transcript  of  the 
justice  to  the  following  effect :  *'  On  the  day  the  appeal  bond 
was  filed,  the  said  John  Hunt  filed  with  the  court,  a  writing 
constituting  James  W.  Hunt  his  agent  to  prosecute  the  ap« 
peal,  or  settle  the  same,  as  he  might  think  fit ;  and  on  the 
flame  day,  the  plaintiff  filed  with  the  justice,  a  writing  au« 
ihorizing  him  to  settle  for  her  all  matters  in  controversy  be* 
tween  herself  and  the  Hunts,  by  their  paying  the  principal 
and  interest  of  the  debt — ^she  agreeing  to  pay  the  costs." 
And  the  justice  further  returns,  in  his  transcript,  that  "  the 
agent  of  John  Hunt,  being  on  the  next  day  informed  of  said 
propofiition,  accepted  the  same,  and  ordered  the  appeal  not 
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to  be  sent  to  the  District  Court  On  the  filing  of  the  pi^rs 
in  the  District  Court,  the  plaintiff  moved  the  conrt  to  dis- 
miss the  appeal.  The  motion  was  sustained,  and  the  appeal 
dismissed.  There  was  no  judgment  for  costs  in  the  District 
Court.    John  Hunt  appeals  to  this  court. 

H.  D.  Ives,  for  the  appellant. 

J.  W.  Summers,  for  the  appellee. 

Stockton,  J. — ^There  is  great  confusion  and  uncertainty 
in  the  transcript  of  the  justice  in  the  cause.  He  first  ren- 
dered a  judgment  against  Thomas  Hunt,  in  favor  of  the  plain- 
tiff, for  $82.60.  He  next  renders  a  judgment  against  Mail, 
the  garnishee,  for  $61.25,  and  against  John  Hunt,  for  the 
costs  of  the  garnishee  trial,  for  $6.10.  How  it  appeared  to 
the  justice  that  Mail  was  indebted  to  Thomas  Hunt,  in  the 
amount  of  the  judgment  against  him,  is  not  shown  by  the 
transcript ;  neither  do  we  understand,  why  John  Hunt  was 
permitted  to  claim  the  amount  alleged  to  be  in  MaiUs  hands, 
as  his  own ;  nor  why  there  should  have  been  a  jury  trial  of 
that  question.  There  is  difficulty  in  ascertaining  what  judg- 
ment it  is,  that  John  Hunt  appeals  from.  There  was  no 
order  made  by  the  justice,  admitting  John  Hunt  as  a  de- 
fendant, in  the  place  of  MaU;  nor  anything  to  show  his 
right  to  an  appeal  from  the  judgment  against  Mail.  In  fact, 
the  whole  record  of  the  justice  is  in  great  confusion  and  ob- 
scurity, and  it  is  difficult  to  arrive  at  any  clear  understand- 
ing of  it  One  thing  is  clear,  however,  and  that  is,  that  a 
judgment  was  rendered  against  John  Hunt,  in  &vor  of  plain- 
tiff, for  $6.10,  the  costs  of  the  garnishee  suit.  From  this 
judgment,  at  least,  he  had  the  right  to  appeal  to  the  District 
Court,  and  the  order  of  the  court,  dismissing  the  appeal,  is 
erroneous,  unless  some  good  reason  can  be  arrived  at  for 
such  dismissal,  from  the  entries  made  by  the  justice  in  his 
docket,  after  the  trial  of  the  cause.  These  entries  relate  to 
ft  proposition  by  the  plaintiff,  to  settle  the  matter  in  dispute 
between  hemelf  and  the  Hunts..   The  justice  returns  in  his 
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transcript,  that  the  propositioii  being  communicated  to  John 
Hunt,  was  accepted  by  him,  and  the  justice  was  ordered  not 
to  send  up  the  papers  in  the  appeal  to  the  District  Court. 
It  seems  to  us,  that  the  justice  had  no  authority  to  make  any 
■nch  entries  or  return,  and  they  are  of  no  validity.  The 
entries  could  not  be  made  by  him  in  his  docket  officially. 
And,  however  true  they  may  have  been  in  point  of  fact, 
they  do  not  constitute  a  part  of  the  record,  required  by  law 
to  be  kept  by  him,  or  entered  on  his  docket  Code,  §  2269. 
More  than  this,  they  do  not,  giving  them  the  most  liberal 
construction  in  favor  of  the  plaintiff  show  a  payment,  or 
satis&ction  of  the  judgment 

We  are  of  opinion,  that  the  judgment  of  the  District  Court, 
dismissing  the  appeal,  should  be  reversed,  and  the  defend- 
ant^ John  Hunt,  allowed  to  prosecute  his  appeal  from  the 
judgment  against  him  for  costs.  This,  in  our  opinion,  is  the 
only  judgment  he  was  entitled  to  appeal  from. 

Judgment  reversed. 


Bagatz  v.  The  Cmr  op  Dubuque. 

The  ACt  entitied  "An  act  to  amend  an  act  to  incorporate  and  establiah  the  d^ 
of  Dubuque,"  prondes  for  no  i^peal,  or  other  mode  of  review,  in  caaea 
arising  under  aection  three  of  that  act 
A  party  aggrieved  hy  the  decision  of  a  jury  summoned  under  section  three  of 
i  the  afil^  entitled  "  An  act  to  amend  an  act  to  inoorposate  and  establish  the 
€^y  of  Dabwiue^"  may  file  a  petition  In  the  Dfstiiot  Oourt,  to  enjoin  the  city 
of  Dubuque,  from  appropriatiDg  a  part  of  his  lot,  for  the  purposes  of  a  street 
until  a  just  compensation  has  been  ascertained  and  paid;  and  the  party  has 
a  right  to  have  that  compensation  determined  by  a  competent  tribunal. 

Appeal  from  the  Dubuque  District  Court 

It  appears  that  the  city  of  Dubuque,  proceeded  to  appro- 
priate a  part  of  the  complainant's  lot  as  a  street,  under  Stat. 
1862-^,  chap.  64  (Acts  1858,  89,  §  8).     Under  the  proceed- 
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ings  there  directed,  a  jury  awarded  the  plaintiff  twenly-fiTe 
dollars  damages,  which  was  tendered  him,  and  which  he 
declined  to  reeeive.  He  files  his  bill  in  Chancery,  praying 
an  injunction  against  the  city,  and  damages. 

The  respondent  demurs,  and  the  demurrer  is  oyermled, 
and  the  recOTd  says  that  the  issues  were  found  for  the  com- 
plainant, and  that  the  damages  being  agreed  upon  by  the 
parties  at  forty  dollars,  judgment  was  rendered  in  £B.yor  of 
the  complainant  for  that  amount    The  corporation  appeals. 

O.  P.  Waldron^  for  the  appellant. 

Wilise  Je  BkUchlet/j  for  the  appellee. 

« 

Woodward,  J. — The  respondent  demurred  to  the  peti- 
tion upon  the  grounds :  1st.  That  the  District  Court  had  no 
jurisdiction  of  the  matter,  as  it  came  entirely  Vithin  the  pro- 
visions of  the  act  before  cited.    2d.  That  it  appeared  from 
the  petition,  that  the  damages  had  been  ascertained  and  ten- 
dered.    8d.  That  the  plaintiff  complains  only  that  the  jury 
were  governed  by  wrong  principles,  in  ascertaining  the  dam- 
ages, inasmuch  as  they  took  into  consideration  the  enhanced 
*  value  of  the  remainder  of  the  lot.    The  defendant  now  as- 
signs that  the  court  erred  in  holding :  Ist.  That  the  District 
Court  could  take  cognizance  of  the  suit.    2d.  That  a  party 
may  thus  disregard  the  proceedings  under  the  statute,  and 
institute  an  original  action.    8d.  In  holding  that  when  land 
has  been  appropriated  for  the  purposes  of  a  street,  the  city 
is  liable  in  trespass  for  damages,  as  for  an  intrusion.    4th.  In 
holding  that  the  jury  had  made  their  assessment  on  wrong 
principles.    6th.  In  overruling  the  defendant's  demurrer. 
The  defendant,  under  his  second  cause  of  demurrer,  says 
that  the  remedy  of  the  aggrieved  party,  in  such  cases,  is  by 
appeal    But  no  appeal  is  given  in  the  above  act    This 
leads  us  to  notice  the  provision  on  which  the  proceedings 
were  founded.    They  are  found  in  Acts  of  1862-^,  90,  §8, 
in  an  act  to  amend  an  act  to  incorporate  and  establish  the 
city  of  Dubuque.    The  enactment  is,  that  when  the  damages 
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cannot  beotherwise  agreed  upon,  the  city  council  slia}!  cause 
to  be  summoned  six  freeholders,  who  being  first  duly  sworn 
for  that  purpose,  shall  inquire  into  and  take  into  considera- 
tion, the  benefit  as  well  as  the  injury  which  may  accrue,  &c. 
And  upon  payment  of  the  amount  found,  the  owner  shall 
convey  to  the  city  forever,  &c.  It  is  the  city  that  is  to  take 
the  necessary  steps^  and  it  is  to  do  this  before  it  can  take 
the  property. 

There  is  no  provision  for  any  judicial  officer,  or  any  other 
officer  of  the  law,  taking  part  in  the  proceedings,  and  direct- 
ing, governing,  or  in  any  manner  supervising  them. 

Then  suppose  a  party  to  be  aggrieved  by  the  amount  of 
damages  found,  or  believes  the  jury  have  been  governed  by 
erroneous  rules  or  principles,  in  arriving  at  the  estimate  of 
damages ;  where  is  his  redress  ?  No  appeal  is  given,  nor 
other  mode  of  review.  Property  of  any  amount  may  be 
taken  for  public  use,  and  the  party  has  no  redress  for  any 
error,  mistake,  misconduct^  or  partiality.  The  principles  of 
our  law  require,  that  he  should  have  a  remedy,  and,  in  the 
present  instance,  either  this  proceeding  must  be  considered 
invalid,  or  the  party  must  be  permitted  to  come  into  a  court 
of  justice,  and  enjoin  it^  until  a  just  compensation  has  been 
ascertained  and  paid  And  he  has  a  right  to  have  it  ascer* 
tained  by  a  competent  tribunal. 

No  objection  is  made  to  this  petition,  in  regard  to  its  pro 
priety  in  any  respect^  except  as  suggested  in  the  demurrer  i 
and  we  do  not  go  beyond  the  case  presented  to  us«  The 
decree  of  the  District  Court  is  affirmed. 


WORSTEB,  TeMPLIN  &  Co.  V.  OLIVER. 

Wliere  by  a  role  of  the  District  Court,  the  time  for  aoawering  ia  different  from 
that  fixed  by  the  GodOi  it  is  not  eesential  that  the  original  notice  should  in- 
form the  defendant  of  the  time  when,  by  saeh  rule,  he  is  required  to  answer. 

A  role  of  the  District  Ooati,  fixing  the  time  within  which  a  defendant  mnit 
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answw,  18  law;  and  ft  defendant  is  piesomed  to  know  when  hla  antwor 
flhoold  be  filed. 

Where  a  plaintiff,  in  his  original  notice,  requires  a  defendant  to  answer  bj  a 
day  different  from  that  fixed  by  the  roles  of  the  oonrt,  the  pUuntiff  should 
be  held  to  the  time  fixed  in  his  notice,  and  not  be  permittted  to  haye  judg>> 
ment  entered  before  thai  day. 

Where  by  a  rule  of  the  District  Courts  parties  defendant  were  required  to 
plead,  answer,  or  demur,  on  or  before  the  morning  of  the  first  day  of  the 
term;  and  where  an  original  notice  notified  the  defendants  to  appear  and 
answer,  on  or  before  the  morning  of  the  second  day ;  and  where  at  the 

'  return  term,  a  motion  was  made  to  qoadi  the  original  notice^  fixr  the  reason 
that  the  said  notice  does  not  infium  the  defendant  of  the  time  whsD^  by  the 
rules  of  the  court^  they  are  required  to  plead,  which  motion  was  sustained 
by  the  court,  the  notice  set  aside,  and  the  cause  continued  for  want  of  ser- 
vioe;  BtHdf  That  the  court  erred  in  quashing  the  original  notice. 

Appeal'  from  Ae  Washington  District  Court 

Motion  to  quash  the  original  notice.  The  court  had,  by 
general  rule,  adopted  and  entered  of  record :  "  ordered  that 
parties  defendants  be  required  to  plead,  answer,  or  demur, 
on  or  before  the  morning,  of  I^q  first  day  of  the  term."  The 
notice  in  this  instance  served  on  the  defendants,  required 
them  to  appear  and  answer  to  the  petition,  on  or  before  the 
morning  of  the  second  day  of  the  term. 

At  the  return  term,  a  motion  was  made  to  quash  the  no- 
tice, for  the  reason  *'  that  said  notice  does  not  inform  the 
defendants  of  the  time  when,  by  the  rule  of  the  court,  they 
are  required  to  plead."  The  court  sustained  the  motion,  set 
aside  the  notice,  and  continued  the  cause  for  want  of  service. 
The  plainti£&  excepted  to  the  ruling  of  the  court,  and  appeal. 

'    J.  D.  Templin^  for  the  appellants. 

No  appearance  for  the  appellees. 

Stockton,  J. — ^The  notice  does  not  inform  the  defendants 
of  the  time  when,  by  rule  qf  the  court  (different  from  the 
time  fixed  by  statute),  they  were  required  to  answer  the  pe- 
tition.   Was  this  such  a  defect  or  iiregolariityy  as  authorized 
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the  court  to  set  aside  the  notice,  and  continue  the  cause  for 
want  of  service  ? 

The  effect  of  the  rule  is,  to  change  the  law  w  hich  requires 
the  defendant  to  plead,  answer,  or  demur,  on  or  before  the 
morning  of  the  second  day  of  the  term,  and  the  defendant 
may  be  required  to  answer  by  the  morning  of  the  first  day. 
The  appellants  claim  that  this. rule  hayiDg  the  force  of  law, 
the  defendants  were  presumed  to  know  it,  and  complainants 
were  not  bound  to  inform  them,  in  the  notice,  of  the  time 
when  their  answer  should  be  filed. 

.  The  object  of  the  original  notice  is,  to  place  the  defend- 
ant in  court,  subject  to  its  jurisdiction,  and  by  infonning 
him  of  the  nature  of  the  action,  to  enable  him  to  prepare 
for  his  defence.  There  may  undoubtedly  be  such  defects 
and  irregularities  in  the  notice,  as  should  require  the  court 
to  set  it  aside.  When  it  essentially  Mia  to  meet  the  require^ 
ments  of  the  statute,  or  to  fulfill  the  purpose  for  which  it  was 
intended,  it  should  be  set  aside.  The  notice  in  this  case,  is 
sufficiently  regular  and  formal  to  place  the  defendants  in 
court,  and  require  them  to  plead.  They  are  informed  of  the 
nature  of  the  action  against  them,  and  of  the  substance  of 
the  remedy  sought  by  the  petitioners.  Must  they  also  be 
informed  of  the  time  when,  by  the  rule  of  the  court,  they 
are  required  to  answer  ?  Is  this  an  essential  requisite  of  the 
notice  ?  We  do  not  think  it  is.  It  cannot  be  claimed  that 
the  notice,  by  requiring  the  answer  to  be  made  oii  the  second^ 
changed  the  rule  of  court  which  required  it  to  be  made  on 
the  first,  day  of  the  term.  If  that  rule  is  the  law,  then  the 
defendants  must  be  presumed  to  know  when  their  answer 
was  to  be  filed.  If  the  notice  had  been  silent  on  this  point, 
and  had  omitted  to  require  them  to  answer  on  any  particu* 
lar  day,  still  the  defendants  must  be  presumed  to  know  by 
what  day  the  law  required  them  to  answer.  If  the  notice 
requires  their  answer  by  a  wrong  day,  will  the  presumption 
of  law  not  be  the  same,  that  defendants  knew  their  answer 
must  be  put  in  on  the  first?  We  are  aware  that  the  ques- 
tion  may  be  aaked,  on  what  day  are  defendants  to  put  in 
their  answer,  when  by  notice,  duly  served,  it  is  required  to 


848        ^  SUPREME  COURT  OASES.— 1856. 


Wonter,  Templin  k  Go.  t.  Oliyer. 


be  put  in  on  the  second  day,  and  when,  by  rule  of  court, 
it  must  be  put  in  on  the  first  ?  May  judgment  by  de&utt 
be  taken  on  the  first  day  ?  We  are  clearly  of  opinion  that 
the  plaintiff  must  be  held  to  the  day  fixed  in  the  notice. 
Much  inconvenience  might  arise,  and  great  injustice  be  done^ 
by  suffering  judgment  to  be  entered  before  the  day  by  which 
defendants  were  notified  to  answer.  Although  the  defend- 
ant will  be  presumed  to  know  when  his  answer  should  be 
made,  yet  if  plaintiff  has  notified  him  to  answer  on  a  wrong 
day  of  the  term,  he  should  not  be  permitted  to  have  judg- 
ment entered  before  that  day.  There  may  be  counties  in 
which  the  rule  above  referred  to  is  adopted,  and  in  which 
the  whole  business  of  the  term  is  crowded  into  one  day.  In 
such  case,  the  plaintiff  should  pay  the  penalty  of  his  own 
carelessness,  and  have  his  cause  continued  until  the  next  term. 
If  we  look  at  the  matter  in  view  of  the  prejudice,  which  a 
refusal  to  set  aside  the  notice  in  this  case,  might  work  to  the 
interests  of  the  defendants,  we  shall  be  at  a  loss  to  discover 
it,  in  the  additional  day  allowed  them  to  put  in  their  answer. 
It  may  fSsurly  be  presumed  that  the  plaintiff  will  be  suffi- 
ciently watchful  of  his  right,  to  require  the  answer  of  the 
defendant,  at  the  shortest  possible  time  aI16wed  by  law,  or 
the  rules  of  the  court  If  he  does  not  require  the  answer 
on  the  first  day  of  the  term,  it  should  hardly  be  allowed  to 
the  defendant  to  urge  as  a  &tal  defect  in  the  notice,  that  it 
gives  him  one  day  longer  in  which  to  prepare  his  defence, 
than  is  awarded  by  the  rules  of  the  court.  We  see,  there- 
fore^ no  sufficient  reason  for  quashing  the  notice.  Fc^  every 
purpose  for  which  a  notice  is  requisite  or  useful,  it  was  suffi- 
cient. The  defendants  cannot  be  any  better  or  more  fully 
informed  of  the  nature  and  cause  of  the  claim  made  against 
them,  by  any  new  notice  served  upon  them,  than  they  have 
been  informed  by  the  one  objected  to  and  set  aside^  It  did 
not,  it  is  true,  follow  the  strict  letter  of  the  law,  and  inform 
defendants  of  the  time  when,  by  rule  of  court,  th^y  were 
required  to  plead.  This,  the  law  presumes,  that  they  already 
knew. 
And  although  the  plainti£&  have  required  the  answer  to 
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be  made  on  a  different  day  from  that  fixed  by  law,  yet  as 
any  inconyenience  whicb  might  result  therefrom,  must  be 
borne  by  them  and  not  by  defendants,  and  as  the  time  to 
defenaants  to  answer  is  extended,  we  do  not  see  that  the 
rights  or  interests  of  the  parties,  or  the  integrity  of  the  stat- 
ute^ required  that  the  notice  ^ould  be  set  aside.  When 
defendants  are  once  in  court,  the  plaintiff  are  entitled  to  a 
rule  against  them,  to  plead,  answer,  or  demur,  at  such  time 
as  the  court  may  direct. 

The  rule  to  answer  on  the  first  day  of  the  term,  is  a  priv- 
ilege of  which  the  plaintiffii  may  be  presumed  to  be  ready 
and  willing  to  avail  themselves.  If  they  rule  defendants  to 
plead  at  a  subsequent,  or  even  distant  day  of  the  term,  we 
do  not  see  that  any  inconvenience  would  arise  to  defendants, 
of  which  they  should  complain.  They  may  answer  as  much 
sooner  as  they  choose.  That  there  should  be  certainty  as  to 
the  time  the  answer  is  required,  is  an  objection  obviated  by 
the  &ct,  that  in  the  absence  of  a  time  fixed  by  the  party  in 
his  notice,  the  law  fixes  the  time  when  the  pleading  must  be 
filed.  See  the  case  of  Lemons  v.  French,  December  Term, 
1858. 

The  judgment  of  the  District  Oourt  quashing  the  notice, 
is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Bryaij  v.  The  Statb  of  Iowa. 

Wltere  seyeral  bills  of  exception  referred  by  letters,  u  A,  B  and  C,  &c.,  to  m<h 
tioDS,  demurrers  and  pleAdings,  and  tbe  papers  in  the  record,  referred  to, 
were  marked  L,  If,  K,  Ac.,  and  there  were  no  papers  in  the  record,  corre- 
sponding with  the  letters  named  i%  the  bills  of  exception ;  Hdd^  That  the 
appellate  court  would  be  Justified  in  disregarding  the  papers  not  correotly 
refeired  to  in  the  bills  of  excep^on. 

Neither  the  jurisdiction,  nor  the  proceedings,  of  courts  and  magistrates,  as  ex- 
isting at  common  law,  were  unalterably  settled  and  defined  by  the  consti- 
tution of  the  United  States,  at  the  time  of  its  adoption. 

Section  11  of  the  first  article  of  the  constitution  of  the  state  of  Iowa,  which 
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pTDYides  that  no  p«no&  shall  be  held  to  anaww  for  a  erimhud  offenoe^  on* 
leeB  on  preoentment  ot  indictment  bj  a  grand  jnty,  except  in  caaee  oognizar 
ble  before  a  justice  of  the  peace,  does  not  limit  the  jorisdiction  of  justices  of 
the  peace  to  causes  that  were  cognizable  befbre  that  officer,  at  the  time  of 
the  adoption  of  that  oonstitation. 

The  eleyenth  section  of  the  first  artiole  of  the  oonstitation  of  Iowa,  has  a  pro- 
spective sense,  and  embraces  such  causes  as  may  be  made  cognizable  befine 
justices  of  the  peace. 

The  state  law  majr  mske  offences  of  inferior  grades,  originallj  cognizable  bjr 
inftrior  courts,  and  the  General  Assembly  may  aothoiize  trial  bj  a  jury  ofa 
lass  number  than  twelTe  men,  in  such  inferior  oourtSb 

On  appeal  to  the  District  Gourt|  in  a  criminal  case,  the  record  fix>m  the  justice 
constitutes  no  part  of  the  evidence,  on  the  trial  anew  in  the  District  Court 

Where  in  a  pr(^peeding  before  a  justice  of  the  peace^  under  the  act  ''for  the 
suppression  <i  intemperanoe,"  approved  Jan.  32,  1856,  under  which  certain 
liquors  were  seised,  the  owner  of  the  liquors  filed  a  plea  to  the  jurisdiction 
of  the  justice,  which  was  overruled ;  and  where  the  said  owner  then  moved 
to  dismiss  the  suit,  for  the  want  of  jurisdiction,  which  having  been  over- 
ruled, he  then  demanded  a  trial  by  a  juiy  of  twelve  men,  which  was  also 
ovemled,  and  the  said  Hqoors  were  found  to  be  forfeited  by  a  juiy  of  six 
men,  and  judgment  rendered  upon  their  verdict,  accordin^y;  and  where 
the  judgment  of  the  justice,  on  appeal,  was  affirmed  in  the  District  Court ; 
ElBUif  That  there  was  no  error  in  the  prooeedings. 

JSrror  to  the  Madison  District  Court. 


Tms  was  a  criminal  proceeding  commenced  before  a 
justice  of  the  peace,  charging  that  intoxicating  liquors  were 
kept  upon  the  premises  of  the  plaintiff  in  error,  with  intent 
to  sell  the  same,  in  violation  of  the  act  for  the  "  suppression 
of  intemperance,"  approved  January  22, 1855.  A  warrant 
of  search  and  seizure  was  issued,  which  was  returned  served, 
by  seizing  three  barrels  of  whiskey.  A  notice  was  then  is- 
sued to  said  Bryan,  requiring  him  to  appear  at  the  office  of 
the  justice,  on  the  8d  day  of  April,  1856,  and  show  cause 
why  the  said  liquors  should  not  be  declared  forfeited.  On 
that  day,  Bryan  appeared  before  the  justice,  and  filed  a  plea 
to  the  jurisdiction  of  that  officer,  and  alleging  that  the  Dis- 
trict Court  of  that  county,  alone  had  jurisdiction  of  the 
offence.  This  plea  was  overruled  by  the  justice,  to  which 
ruling,  the  said  Bryan  excepted.  He  then  filed  a  motion  to 
dismiss  the  suit,  for  the  following  reasons : 
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1.  The  amount  in  controversy  is  above  the  jurisdictioD  of 
a  justice  of  the  peace,  as  fixed  bj  the  constitution  of  this  state* 

2.  That  there  is  no  constitutional  law  of  this  state,  au- 
AoriziDg  sammary  proceedings  of  this  nature. 

8.  This  proceeding  is  not  authorized  by  the  constitution 
and  laws  of  this  state. 

4.  This  proceeding  is  in  violation  o^  and  infringes  upon, 
the  individual  rights  guarantied  to  the  defendant,  bj  the 
constitution  of  the  United  States. 

The  motion  to  dismiss  was  overruled,  and  the  defendant 
excepted.  A  motion  for  a  change  of  ^venue,  having  been 
filed  and  overruled,  the  defendant  demurred  to  the  informa- 
tion, alleging  twelve  grounds  of  demurrer,  which  it  is  unne- 
cessary to  recite,  which  was  also  overruled  by  the  justice, 
and  to  which  ruling  the  defendant  excepted.  Bryan  then 
filed  a  paper,  setting  up  causes  why  the  said  liquor  should 
not  be  destroyed,  and  iJso  claimed  a  trial  by  a  jury  of  twelve 
penoDB.  AjWofsixhavingbeensummoiidandimpan. 
n^led  to  determine  the  matter  in  issue,  the  defendant  filed 
his  protest  against  such  jury.  The  jury  returned  a  verdict, 
that  the  liquors  were  when  seized,  owned  and  kept  by 
Bryan,  for  the  purpose  of  being  sold  in  violation  of  law ; 
and  thereupon  the  justice  rendered  judgment  of  forfeiture 
of  said  liquors,  and  ordered  the  same  to  be  destroyed,  in 
pursuance  to  the  statute.  The  defendant  then  filed  his  affi- 
davit for  an  appeal  to  the  District  Court,  alleging  iwenty^wo 
grounds  of  err6r  in  the  proceedings  before  the  justice,  the 
most  material  of  which,  are  the  following : 

1.  The  justice  erred  in  not  suslydning  the  plea  to  the  ju- 
risdiction of  the  justice. 

2.  The  justice  erred  in  not  sustaining  the  motion  to  dis- 
miss  the  suit. 

5.  The  justice  erred  in  overruling  the  demurrer  to  the 
complaint 

4.  The  justice  erred  in  not  sustaining  the  demand  for  a 
jury  of  twelve  men. 

5.  The  justice  erred  in  requiring  defendant  to  go  to  trial 
before  a  jury  of  six  men. 
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6.  This  case  should  have  been  oommenoed  by  indictment 
in  the  District  Court 

In  the  District  Court,  on  hearing  the  errors  assigned,  that 
court  held,  that  there  yirMS  no  error  in  the  proceedings  befoie 
the  justice,  and  affirmed  the  judgment  rendered  by  that 
officer.  The  defendant  then  sued  out  this  writ  of  error,  and 
in  this  court,  assigns  for  error,  the  rarious  rulings  com- 
plained of  in  the  court  below; 

E.  W,  Eastman  and  P.  Oad  Bryan^  for  die  plaintiff  in 
error. 

JSkmuel  A.  Rice,  Attorney  General,  fop  the  State. 

Woodward,  J. — This  is  a  criminal  proceeding,  com- 
menced before  a  justice  of  the  peace,  under  the  act^  for  the 
suppression  of  intemperance,  approved  January  22, 1865. 
The  question  of  the  constitutionality  of  the  act  is  made  in 
this  case,  and  nearly  all  the  questions  raised  in  the  cause 
are  the  same  that  were  presented  and  fully  discussed  and 
considered)  in  the  cases  of  Santo  et  at  v.  The  SUjUCj  2  Iowa, 
166,  and  Sa/nders  y.  The  Stale^  2  Iowa,  230.  As  those  qaes- 
tions  have  been  so  recently  debated,  and  as  the  act  has  since 
that  time  been  modified,  it  will  not  be  thought  necessary  to 
review  those  which  have  been  decided,  nor  to  enter  laigely 
into  the  consideration  of  those  which  are  now  presented  for 
the  first  time.  The  cause  has  been  diligently  and  carefully 
prepared ;  the  questions  are  well  presented  and  fisiirly  con- 
sidered ;  but  it  will  be  advisable  to  present  those  questions 
only,  which  were  not  made  in  the  cases  above  referred  to. 

There  are  several  bills  of  exceptions  referring  by  letters, 
as  A,  B,  C,  &c.,  to  the  motions,  demurrers  and  pleadings,  to 
which  they  relate,  but  there  are,  in  the  record,  no  such  pa- 
pers as  are  thus  referred  to ;  that  is,  none  with  correspond- 
ing marks  or  letters.  The  papers  in  the  record,  are  marked 
L,  M,  N,  &c.  This  would  justify  the  court  in  not  regarding 
these  papers,  and  consequently  the  bills  of  exception,  bat 
then  the  case  would  be  gone.    This  is  adverted  to,  that  the 


1 


SUPREME  COUBT  OASES.— 1856.  868 

BiTin  y.  The  Bteto  of  lova. 

taking  notioe  of  papers  in  sncli  condition,  may  not  be  drawn 
into  precedent  Concerning  the  identification  of  papers,  see 
McOrary  v.  OrandaU,  1  Iowa,  117 ;  Brewington  v.  Patton  et 
al,  1  Iowa,  121 ;  BcUtzdl  v.  Nosier,  lb.  690 ;  Swing  v.  Scoity 
2  lb.  447 ;  Clausaen  v.  La  France,  1  lb.  226. 

^iV^^  The  defendant  pleaded  to  the  jurisdiction  of  the 
jnstice  of  the  peace,  and  contended  that  the  matter  and  cause 
were  cognizable  originally  only  by  the  District  Court,  by 
indictment  or  presentment  He  urged  that  at  common  law, 
there  was  no  information  before  a  justice  of  the  peace,  but 
that  when  the  proceeding  was  in  this  manner,  it  was  pre- 
sented by  the  attorney  for  the  State,  in  the  same  court  where 
indictments  were  tried,  and  was  tried  in  the  same  manner. 
He  claimed  that  the  constitution  of  the  United  States  guar- 
antied to  him  all  the  rights  he  had  at  common  law,  when 
that  constitution  was  adopted.  Waiving  for  the  present, 
the  question  of  the  applicability  of  the  United  States  consti- 
tution to  this  matter,  it  must  be  remarked,  that  the  forego* 
ing  position  of  the  defendant,  claims  that  the  jurisdiction, 
and  in  some  respects  the  proceedings,  of  courts  and  magis- 
trates, are  fixed  indelibly  by  the  United  States  constitution, 
as  stamped  upon  the  common  law  then  existing.  This 
thought  cannot  be  entertained.  It  gives  an  unalterable  mean- 
ing to  the  term  "information,"  which  in  the  act  in  question, 
really  signifies  no  more  than  "  complaint"  But  above  this, 
it  cannot  be  conceded,  that  the  jurisdiction  of  courts  and 
magistrates,  and  their  proceedings,  are  thus  unalterably  set- 
tled and  defined.  Again :  this  case  is  not  one  of  a  "  capital 
or  otherwise  infiunous  crime,"  wUch,  by  the  constitution  of 
the  United  States,  must  be  tried  under  indictment  or  pre- 
sentment The  defendant  furtiier  urges,  that  section  11, 
of  article  1,  of  the  constitution  of  Iowa,  has  reference  to 
cases  cognizable  before  justices  of  the  peace  at  the  time  of 
its  adoption,  and  that  their  jurisdiction  must  be  limited  to 
such  causes.  This  construction  cannot  be  admitted.  The 
section  has  a  prospective  sense,  and  embraces  such  causes  as 
nuay  be  made  so  cognizable. 

Second.  The  defendant  clahns  the  right  to  a  trial  by  a  jury 
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of  twelve,  in  the  first  instance,  before  the  justice  of  the  peace. 
"We  believe  with  the  defendant,  that  a  jury  means  twelve 
men,  and  that  in  trials  for  criminal  offences,  the  defendant 
has -a  right  to  a  trial  by  such  a  jury;  but  we  also  believe, 
that  the  state  law  may  make  offences  of  inferior  grades  orig^ 
inally  cognizable  by  inferior  courts,  and  that  the  state  con- 
stitution may  provide,  as  in  section  9,  article  1,  that  the  Gen- 
eral Assembly  may  authorize  trial  by  a  jury  of  a  less  number 
than  twelve  men,  in  such  inferior  courts.  If  the  party  had 
daimed  a  trial  by  jury  in  the  District  Court,  it  would  have 
presented  a  different  question.  But  he  does  not  appear  by 
the  record,  to  have  done  so,  although  he  seems  to  claim  it 
in  his  argument ;  but  he  appears  to  have  rested  on  the  ques* 
tions  of  law  which  were  m^de  before  the  justice,  among 
which  was  his  right  to  a  jury  of  twelve  in  that  inferior  tri- 
bunal. The  defendant  fitlls  into  an  error  in  his  argument. 
He  reasons  that  on  an  appeal,  the  record  of  conviction  be- 
fore the  justice,  becomes  evidence.  This  is  not  so.  The 
record  from  the  justice  constitutes  no  part  of  the  evidence  on 
the  trial  anew  in  the  District  Court.  There  the  case  is  to 
be  made  out  anew  against  the  defendant,  without  reference 
to  the  fact  of  a  conviction  below.  But  if  the  defendant  has 
reference  to  the  construction  given  to  section  8361  of  the 
Code,  in  Baurose  v.  The  State,  1  Iowa,  874,  however  correct 
he  may  seem  to  be,  his  position  is  controlled  by  that  decis- 
ion. But  as  he  did  not  claim  a  trial  by  jury  in  the  District 
Court,  this  argument  is  of  little  consequence  in  the  present 
cause. 

Third.  The  defendant  olgects  that  this  statute  attaches  a 
penalty  to  the  right  of  appeal,  in  requiring  a  bond,  in  a  pe- 
nal sum,  with  sureties,  conditioned  to  pay  whatever  sums 
may  be  adjudged  against  him  in  the  further  progress  of  the 
suit;  and  he  quotes  the  following  proposition,  and  the  au- 
thorities following,  to  sustain  it  as  law :  ''  A  state  legislature 
cannot  make  the  right  of  trial  by  jury,  depend  upon  giving 
bond  with  surety,  for  the  payment  of  the  penalty  and  costs,'' 
citing  Oreen  v.  Briggs,  1  Curtis,  811 ;  I  Kent,  618,  note  (2) 
(last  edition).    However  true  this  doctrine  may  be,  (and  its 
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apparent  plausibility  cannot  be  denied,)  it  would  not  give 
the  defendant  the  right  claimed  before  the  justice  of  the 
peace,  but  it  would  affect  the  terms  on  which  he  might  call 
for  it  in  the  District  Court  It  does  not  appear  from  the 
transcript,  that  the  defendant  gave  bond  and  surety,  on  his 
appeal  to  the  District  Court ;  and  if  he  did  not,  he  stood  in 
no  position  to  test  the  principle  above  claimed  by  him.  But 
we  must  repeat,  that  this  court  is  not  informed  that  he  de- 
manded trial  by  j  ury  in  the  appellate  court  He  went  up  solely 
upon  the  twenty -two  questions  of  law  made  before  the  just- 
ice of  the  peace,  and  these  alone  were  adjudicated.  All  the 
points  made  by  the  defendant,  not  eilibraced  in  the  former 
cases  above  referred  to,  have  thus  been  noticed,  and  we  see 
no  cause  to  reverse  the  judgment  of  the  court  below. 

I  desire  to  take  this  occasion  to  say,  that  I  differed  from 
the  majority  of  the  court  in  the  case  of  Baurose  v.  The  SuUe^ 
1  Iowa,  874,  and  wrote  an  opinion  accordingly,  at  the  time, 
which,  for  some  reason,  was  not  filed  and  published  with 
the  cause ;  and  as  the  question  may  sfiU  arise,  I  do  not  wish 
to  be  considered  as  held  by  that  decision. 

Judgment  afl&rmed. 


4  m 
104  m 


WiDNER  V.  HUNT^ 

An  afBdavit  for  a  oontlntianoe,  on  the  groond  of  the  absence  of  witnessei^ 
which  does  not  shovT  that  any  effort  has  been  made  to  prooare  their  attend- 
anoe,  nor  any  excuse  for  the  want  of  that  diligence  which  the  law  requiiea, 
is  insufficient 

In  the  absence  of  a  party,  there  is  no  good  reason  why  an  affidavit  for  a  con- 
tmuance,  should  not  be  made  by  the  attorney,  if  the  interest  of  his  client 
requires  it,  but  the  absence  of  the  client  should  be  shown  in  the  affidavit 

It  ia  not  competent  for  an  attorney  to  swear  to  &cts  which  are  solely  within 
the  knowledge  of  his  dient,  unless  the  client  is  absent 

An  affidavit  for  a  continuance,  on  the  ground  of  the  inabiUfty  of  a  witness  to 
attend  the  court,  should  show  that  a  knowledge  of  such  inability  on  the 
part  of  the  witness,  was  not  known  to  the  party  asking  the  continuance, 
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belore  the  oomnMOMment  of  the  ttrm,  and  in  time  to  hftve  taken  tbe  teeH- 

monj  bj  depoeition. 
A  palpable  caee  of  injustice  must  be  presented,  before  the  appellate  court  will 

interfere  with  the  discretion  of  an  inferior  court,  in  granting  or  refusing  a 

continuanoe. 
The  piactioe  of  allowing  aflOdaTits  for  a  continuance  to  be  amended,  or  a  new 

affidayit  to  be  filed,  when  the  first  has  not  made  out  the  case  desired  to  be 

shown  bj  the  partj,  is  one  which  the  courts  should  permit  with  great  caa- 

tion,  if  permitted  at  alL 
It  is  within  the  discretion  of  the  District  Court,  to  reihse  leare  to  amend  an 

affidarit  for  a  continuanoe,  adjudged  insuificient,  or  to  file  a  new  one^  unless 

tar  the  purpose  of  presenting  &ot8  which  have  transpired,  or  come  to  the 

knowledge  of  the  party,  since  the  filing  of  the  first. 

Appeal  from  the  Polk  District  Court 

Suit  to  recover  the  value  of  certain  property  claimecl  by 
plaintiff,  and  taken  and  sold  by  defendant,  as  constable,  on 
An  execution  against  one  Wright.  The  defendant's  answer 
was  a  general  denial  of  the  petition.  The  plaintiff  applied 
for  a  continuance,  and  filed  an  affidavit  for  the  purpose  of 
(Obtaining  the  same.  The  motion  was  overruled.  On  the 
next  day,  the  application  was  renewed,  and  the  plaintiff  was 
permitted  to  file  a  second  affidavit,  on  which  the  motion  was 
based.  The  cause  for  continuanoe  set  forth  in  both  affida- 
vits, is  the  absence  of  a  witness.  The  second  application 
was  overruled  by  the  court,  to  which  plaintiff  excepted ; 
and  when  the  cause  was  called,  plaintiff  not  being  ready  for 
trial,  the  suit  was  dismissed  at  plaintiff's  costs.  From  this 
judgment  of  the  court,  plajuitiff  appeals,  and  assigns  for  er- 
ror, the  refusal  to  grant  a  continuance,  on  the  showing  made. 
The  contents  of  the  affidavits  for  the  continuance,  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

Brown  &  Elwood^  for  the  appellant 

Finch  Jb  Crocker^  for  the  appellee. 

Stockton,  J. — ^We  think  there  was  no  error  in  overruling 
the  motion  for  a  continuajtiee.    The  first  affidavit  does  not 
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show  that  any  efEbrt  bad  been  made  to  procure  tbe  attend- 
anoe  of  the  witness,  nor  any  excuse  for  the  want  of  that  dil- 
igence which  the  law  requires.  The  second  affidavit  statesy 
that  the  affiant  had  been  informed  that  the  witness  was  in  a 
delicate  state  of  health,  and  unable  to  be  in  attendance  at 
the  term  of  the  court  The  affidavit  is  made  by  the  plain- 
tiff's attorney,  who  states  that  he  had  once  before  tried  the 
cause,  and  is  as  well  acquainted  with  the  fstcts  as  the  plain- 
tiff himself.  He  deposes  that  he  was  not  advised  of  the  in- 
ability of  the  witness  to  be  in  attendance  at  that  term  of  the 
court,  until  so  informed  by  the  sheriff  on  the  previous  day. 
Ko  reason  is  given  why  this  affidavit  wajs  not  made  by  the 
plaintiff  himself.  In  the  absence  of  the  party,  there  is  no 
good  reason  why  it  may  not  be  made  by  the  attorney,  if  the 
interest  of  his  client  requires.  It  is  not  shown  in  this  case, 
however,  that  the  client  was  not  present,  and  able  to  make 
the  necessary  affidavit  himself.  It  is  not  competent  for  the 
attorney  to  swear  to  facts  which  are  solely  within  the  knowl- 
edge of  his  client  The  second  affidavit  does  not  allege  that 
the  fact  of  the  inability  of  the  witness  to  attend  the  court, 
was  not  known  to  the  plaintiff  before  the  term,  and  in  time 
to  have  taken  her  testimony  by  deposition.  We  are,  for 
these  reasons,  inclined  to  affirm  the  judgment  of  the  District 
Court,  in  overruliug  the  motion  for  a  continuance.  A  pal- 
pable case  of  injustice  must  be  presented  for  our  considera- 
tion, before  we  will  interfere  with  the  discretion  of  the  infe- 
rior court,  in  granting  or  refusing  a  continuance. 

In  this  instance,  there  is  another  reason  why  we  are  dis- 
inclined to  interfere  with  its  decision.  The  practice  of  suf- 
fering affidavits  to  be  amended,  or  a  new  affidavit  to  be  filed, 
when  the  £rst  has  not  made  out  the  case  desired  to  be  shown 
by  the  party,  is  one  which  may  be  productive  of  much  evil, 
and  which  the  courts  should  permit  with  great  caution,  if 
permitted  al  all.  The  party  making  the  application  has  the 
ready  means  of  knowing  what  the  statute  requires  he  should 
ahow,  in  order  to  obtain  a  continuance ;  and  where  the  &ct8 
are,  at  the  time,  within  the  knowledge  of  the  party,  there  is 
so  reason  why  he  should  not  be  required  to  make  out  his 
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case  at  once.  It  is  certainly  within  the  discretion  of  the 
court,  to  refuse  leave  to  amend  an  affidavit  adjudged  insuffi- 
cient, or  to  file  a  new  affidavit  to  make  out  his  case,  unless 
for  the  purpose  of  presenting  facts  which  have  transpired, 
or  come  to  the  knowledge  of  the  party,  since  the  filing  of 
the  first.  Both  the  original  and  the  amended  affidavit,  be- 
ing  insufficient  to  make  out  a  good  cause  for  continuance, 
for  the  reason  above  set  forth,  the  judgment  of  the  District 
Court  is  affirmed. 

Judgment  affijrmed. 


Campbell  &  Bbothebs  v.  Atbes. 

Where  it  appeared  ttom  affidavits  in  a  cause,  that  the  caose  was  tried  in  the 
court  below,  on  the  last  daj  of  the  term ;  that  while  the  jury  were  in  their 
room,  deliberating  on  their  yerdict,  the  court  sent  them  oral  instructionSi  by 
the  bailiff;  that  after  t^e  juiy  returned  a  yerdict  for  the  plaintifj^  the  defend- 
ant moyed  the  court  to  set  aside  the  verdict,  and  grant  a  new  trial ;  and 
that  while  his  counsel  was  arguing  this  motion,  the  judge  a<jyoumed  the 
court  dine  die^  refiising  either  to  sustain  or  overrule  the  motion,  and  refusiiig 
to  grant  the  counsel  time  to  prepare  a  bill  of  exceptions^  the  judgment  of 
the  District  Court  was  reversed,  and  a  new  trial  granted. 

Appeal  Jrom  the  Polk  District  Oourt, 

This  was  an  action  commenced  before  a  justice'  of  the 
peace,  to  recover  eighty  dollars,  as  the  value  of  a  yoke  of 
oxen  and  a  yoke,  sold  to  defendant,  with  interest  thereon, 
and  seven  dollars  and  sixty  cents  as  costs  incurred  by  the 
plaintifis  in  a  suit 'by  them  against  Benton  Post,  upon  a  note 
of  said  Post,  transferred  to  plaintiff  by  the  defendant  It 
appears, that  the  defendant  partly  paid  for  the  above  chat- 
tels, by  delivering  to  plaintiff  a  promissory  note  for  fifky  dol- 
lars, made  by  said  Post,  payable  to  one  Perkins  or  order,  and 
not  indorsed ;  and  that  the  plaintiffs  sued  said  Post  upon  the 
note,  before  a  justice  of  the  peace,  and  &iled  in  their  action. 
The  bill  of  exceptions  from  the  District  Court  states  that  the 
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plaintiffs  proved  that  the  note  was  *f  traded"  to  them  as 
aboye  stated;  that  they  sued  the  maker,  Post,  in  their  own 
names,  but  did  not  prove,  (in  the  District  Court,)  that  the 
note  was  assigned  to  said  Campbell  &  Brothers ;  that  thej 
o£Cered  Post  as  a  witness,  to  prove  that  he  had  paid  the  note 
before  Ay  res  had  "  traded"  it  to  the  plaintifEl  This  was 
objected  to,  and  the  objection  was  overruled,  and  the  de- 
fendant, Ayres,  excepted.  The  defendant  then  requested 
the  court  to  instruct  the  jury,  that  Campbell  &  Brothers 
could  not  maintain  a  suit,  {"  had  no  right  to  bring  a  suit,'*) 
in  their  own  names,  on  the  note  payable  to  Perkins  or  order, 
miless  the  notd  was  assigned  to  them — which  instruction 
was  refused  It  also  appears,  by  affidavitei,  that  the  trial 
took  place  on  the  last  day  of  the  term ;  that  while  the  jiiry 
were  in  their  room,  considering  on  their  verdict,  the  court 
sent  oral  instructions  to  them,  by  the  bailiff  directing  them 
lo  allow  the  note  as  evidenee;  that  after  the  jury  returned 
vith  a  verdict  in  &vor  of  the  plaintiff,  the  defendant  moved 
the  court  to  set  aside  the  verdict,  and  grant  a  new  trial ;  and 
while  his  counsel  was  arguing  this  motion,  the  judge  ad- 
journed the  court  sine  die,  refusing  either  to  sustain  >or  lo 
overrule  the  motion,  and  revising  to  ^grant  the  counsel  time 
to  prepare  a  bill  of  exceptions.    The  defendant  appeals. 

JeweU  &  Hull,  for  the  appellants* 

C.  Bates^  for  the  appellee. 

WooDWAED,  J. — Undoubtedly  a  portion  of  the  business 
of  the  District  Court  is  done  with  a  haste,  or  under  other 
circumstances,  very  unfivorable  to  regularity  and  safety* 
This  may  sometimes  occur  through  necessity,  as  when  a  ver- 
dict is  rendered  in  the  last  hours  of  the  term.  But  as  a  par- 
ty's only  security  lies  in  the  right  of  appeal,  we  hold  it  of 
the  first  degree  of  importance,  that  the  court  should  enable 
him  to  place  his  cause  in  such  position  as  he  may  choose, 
consistent  with  truth.  The  heart  of  a  cause,  the  weightiest 
questions  and  the  la^rgest  interests,  may  be  embraced  in  a 
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motion  for  a  new  trials  or  in  a  bill  of  exceptions.  There  is 
no  part  of  a  cs^use  wHich  is  of  more  importance.  In  the 
present  case,  it  appears  that  the  court  refused  to  role  either 
way  upon  the  defendant's  motion,  refused  time  and  an  op- 
portunity to  prepare  a  bill,  and  adjourned  court  sine  die^  in 
the  midst  of  his  argument.  If  the  court  were  disinclined  to 
hear  the  argument,  there  were  other  more  appropriate  meth- 
ods of  signifying  it ;  and  if  the  term  were  so  near  expirii^, 
that  there  was  no  time  to  do  what  was  asked,  the  motion 
and  all  proceedings  should  have  been  continued  to  the  next 
term.  In  relation  to  the  alleged  irregular  manner  in  which 
the  matter  is  brought  before  this  court,  the  answer  is,  that 
the  action  of  the  court  cut  off  all  the  usual  and  regular  modes 
of  proceeding.  The  ordinary  rules  and  methods  are  adapted 
to  the  usual  and  orderly  manner  of  conducting  a  trial ;  if 
the  court  cuts  them  off  in  an  unusual  manner,  the  remedy 
must  be  sought  in  an  unusual  method.  One  of  the  duties 
of  this  court,  is  to  exercise  a  supervisory  control  over  the 
other  tribunals,  and  it  would  be  a  reproach  to  the  law,  if  the 
extraordinary  action  of  the  court  could  be  shown  only  by 
the  usual  methods,  which  presuppose  an  ordinary  action. 

The  very  complaint  here  is,  that  the  court  refused  to 
hear — ^to  rule  on  the  questions — to  permit  a  bill  of  excep- 
tions— to  allow  a  motion  for  a  new  trial ;  but  adjourned  sine 
die,  in  the  midst  of  the  proceedings.  After  this,  to  require 
that  these  things  should  appear  in  the  usual  manner,  does 
not  carry  the  air  of  sincerity.  On  this  ground,  a  new  trial 
must  be  granted. 

In  a  bill  of  exceptions  taken  at  an  earlier  stage  of  the 
cause,  the  defendant  saves*  the  point  that  the  court  refused 
.to  instruct  the  jury,  that  the  plaintiff  could  not  maintain 
their  action  on  the  note  of  Post  before  the  justice,  in  conse- 
quence of  the  note  not  being  indorsed,  whilst  the  action  was 
in  their  own  name ;  but  he  has  not  assigned  this  as  ecror. 
Yet,,  as  the  cause  may  be  tried  again,  we  will  say  that  the 
instruction  should  have  been  given.  It  had  a  material  bear- 
ing on  the  question,  how  the  plaintiflb  came  to  &il-  ia  their 
action  before  the  justice. 
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The  defendant  also  urges  an  objection  to  admissibility  of 
the  testimony  of  Posty  who  gave  the  note  first  sued  on.  His 
bill  of  exceptions  coyers  this,  but  he  assigns  no  error  upon 
it^  either  as  to  the  admissibility  of  the  testimony,  or  as  to 
the  competency  of  Post  as  a  witness.  The  judgment  of  the 
District  Court  is  reversed  and  setaaidey  and  a  new  trial  is 
granted. 


Wade  v.  Cabpenter  et  al. 

A  permn  appointed  goardian  of  a  minor,  haTing  no  fisher,  under  the  act  enti- 
tled "An  act  conoernlng  minoni,  orphans  and  guardians,"  approved  January 
26, 1839,  became  guaidian  of  the  property,  as  well  as  of  the  person,  of  the 
waid. 

Proceedings  by  the  guardian  to  sell  the  real  estate  of  the  ward,  mider  the  act 
of  January  25, 1839,  did  not  abate  by  the  resignation  of  the  guardian. 

Where  a  guardian  of  the  person  and  i»operty  of  the  minor,  filed  a  petition  in 
the  county  courts  to  sell  the  real  estate  of  the  ward,  and  before  a  hearix^f 
upon  the  petition,  resigned;  and  where,  upon  the  appointment  of  another 
guardian,  the  proceedings  to  sell  the  real  estate,  were  carried  on,  without 
filing  a  new  petition,  or  serving  a  new  notice  upon  the  ward,  and  a  license 

-  to  sen  was  granted  to  the  new  guardian,  as  successor  of  the  one  in  whose 
name  the  proceedings  were  commenced ;  BM^  That  the  proceeding  for  li- 
cense to  sell,  did  not  abate,  by  reason  of  the  resignation  of  the  first  guar- 
dian ;  and  that  the  license  was  properly  'granted  to  the  second  guardian. 

"Where  in  a  proceeding  in  Chancery  to  set  aside  a  guardian's  sale  of  real  es- 
tate, it  was  alleged  that  the  ward  n^er  had  any  legal  notice  of  the  i^plici^ 
tioQ  to  sell  the  real  estate ;  and  where  it  appeared  fiom  the  record  of  tho 
county  court,  which  granted  the  license  to  sdl,  that  it  had  been  "  proved  to 
the  satisfaction  of  that  courts  that  notice,  according  to  law,  had  been  given  '* 
of  tiie  hearing  of  said  petition,  to  sell  said  real  estate ;  Hdd^  That  the  de- 
drion  of  the  county  court  on  the  suiBdency  of  the  service  of  notice^  could 
not  be  examined  into  coUatenJly. 

The  approval  by  the  county  court  of  a  sale  of  a  minor's  real  estate  by  his  guar- 
dian, as  required  by  section  1506  of  the  Code,  in  order  to  make  the  sale 
valid,  is  not  a  mere  formality. 

▲  deed  takes  efl^  firom  delivery ;  and  a  guardian's  deed  cannot  be  delivered 
imta  after  it  is  approved  by  the  county  court  Such  approval,  is  an  affinn- 
atioD,  not  merely  of  the  deed,  but  of  the  sale; 

Chapter  four  of  the  Code,  was  intended  to  save  all  existing  relations^  duties 
and  rights,  until  they  were  duly  superceded  under  the  provisions  of  thai 
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Appeal  from  the  Des  Moines  Dtstrict  Chwrt. 

This  was  a  bill  in  Chancery,  filed  by  Wade,  a  minor,  by 
his  guardian,  to  set  aside  and  bold  for  naugbt,  a  sale  of  a 
certain  parcel  of  land,  sold  by  Levi  Hagar,  claiming  to  be 
guardian,  and  therefore  properly  authorized.  The  bill  al- 
leges, that  the  premises  were  not  derived  £rom  either  parent 
of  the  complainant ;  that  one  Nancy  Yates,  (formerly  Nancy 
Wade,)  as  mother  and  guardian  of  complainant,  without 
having  been  appointed  guardian  of  his  property,  and  with- 
out having  given  bond,  and  without  taking  any  oath,  and 
without  being  guardian  in  fact — as  guardian,  on  the  14tli 
February,  1852,  filed  in  the  office  of  the  county  court  of 
Des  Moines  county,  a  petition  to  sell  the  real  estate,  without 
describing  it ;  that,  on  the  18th  February,  she  resigned  her 
supposed  guardianship,  and  on  the  19th  February,  the  said 
Levi  Hagar  was  appointed  guardian  of  complainant's  prop< 
erty,  without  his  knowledge  or  consent;  that  said  Hagar 
never  filed  a  petition  for  leave  to  seU,  nor  did  he,  or  said 
Nancy,  ever  give  complainant  notice  of  any  application  or 
petition,  nor  did  any  one  serve  him  with  a  copy  of  the  peti- 
tion, nor  did  he  appear  to  the  same ;  that  on  the  1st  March, 
1852,  the  said  county  court  granted  said  Hagar  license  to 
sell,  without  his  having  filed  a  petition  or  given  notice;  that 
said  Hagar,  on  the  2d  of  March,  1852,  without  appraisement 
or  notice,  and  at  private  sale,  sold,  and  executed  a  deed  of 
the  same,  to  said  Carpenter  and  Tallant^  (two  of  the  defend- 
ants herein,)  for  less  than  one-half  the  true  value  thereof, 
and  without  the  knowledge  or  consent  of  complainant;  that 
on  the  3d  of  March,  Hagar  filed  a  bond,  with  Carpenter  and 
Tallant  as  sureties,  which  he  alleges  to  be  void ;  that  com- 
plainant has  never  received  any  of  the  purchase  money,  and 
that  the  said  proceedings  are,  in  other  respects,  illegal,  de- 
fective and  insufficient.  The  complainant  charges  that  the 
said  proceedings  are  fraudulent  on  the  part  of  all  the  parties 
concerned  therewith ;  that  the  deed  &om  Hagar  to  Carpen- 
ter a^d  Tallant,  is  outstanding ;  that  this,  with  the  proc^d- 
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ings  of  record  in  the  county  court,  are  a  cloud  upon  com- 
plainant's title,  and  Tender  the  same  unquiet;  that  the 
premises  are  in  the  possession  of  said  Carpenter  and  the 
other  respondents,  who  are  claiming  title  thereto,  and  hold- 
ing adversely ;  and  that  when  the  said  defendants  respect* 
ively  obtained  an  interest  in  said  premises,  they  had  full 
notice  of  all  the  &cts  and  circumstances  before  set  fortK 
He  then  prays  that  the  certain  persons  may  be  made  parties ; 
that  they  may  answer ;  that  the  said  deed,  and  proceedings 
and  record,  may  be  canceled  and  set  aside ;  and  that  the 
premises  may  be  restored  to  him  ;  and  for  such  further  re- 
lief &c.  The  defendants  filed  answers,  but  it  is  unnecessary 
to  set  them  out  in  detail.  The  court  found  in  favor  of  the 
respondents,  and  the  complainant  appeals.  The  facts  in  the 
case,  and  the  questions  ari^ng  thereon  and  determined,  wiU 
appear  from  the  opinion  of  the  court. 

C,  Ben  Darwifij  for  the  appellant* 

David  Rorer^  for  the  appellees. 

WoonWARi),  J. — The  complainant  makes  several  ques- 
tions in  his  argument,  which  are  not  suggested  by  any  state- 
ments or  charges  in  the  bill.  We  will  follow  the  complain- 
ant's case,  as  presented  in  his  petition.  The  first  question 
arises  on  the  averment  that  Nancy  Wade  (Yates)  was  not 
guardian  of  the  property  of  the  minor ;  and  it  is  further  al- 
leged, that  she  was  not  guardian  even  of  the  person.  It  ap- 
pears by  the  record,  that  she  was  appointed  in  September, 
1848,  whilst  she  was  the  widow  of  William  Wade.  She 
afterward  intermarried  with  Yates.  In  February,  1852,  she 
filed  her  petition  for  license  to  sell ;  and  it  is  claimed  that 
by  her  appointment,  she  was  not  guardian  of  the  property, 
and  therefore  had  no  right  or  power  to  file  such  petition; 
and  that,  consequently,  the  license  was  void.  She  was  ap- 
pointed under  the  act  of  January  26, 1839.  Bev.  Stat.  1843, 
430.  The  first  section  of  this  act  provides,  that  the  Court 
of  Probate  should  appoint  guardians  for  minors,  the  Jbther 
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being  dead,  and  in  all  cases  where  the  minor  was  possessed 
o£,  or  entitled  to,  real  or  personal  estate.  Those  above  the 
age  of  fourteen  years,  might  choose  their  guardians.  By 
section  third,  when  a  minor,  having  a  father  living,  was  en^ 
titled  to  real  or  personal  estate,  not  derived  from  his  father* 
the  father  was  to  be*  notified  to  show  cause  why  a  guardian 
for  such  minor  should  not  be  appointed ;  and  if  no  sufficient 
reason  was  shoivn,  one  should  be  named ;  and  if  there  was 
no  cause  to  the  contrary,  the  &ther  was  entitled  to  the  guar- 
dianship. When  any  person  other  than  the  &ther  was  ap- 
pointed, he  was  to  have  the  charge  and  management  of  tbe 
estate,  but  no  control  over  the  person  of  the  minor.  By 
section  four,  if  the  father  were  insane  or  incapable,  the  court 
should  appoint,  as  though  the  father  were  dead.  By  section 
five,  guardians,  by  virtue  of  their  office,  as  such,  had  power 
in  all  cases  to  prosecute  and  defend  for  their  wards.  By 
section  six,  "  The  Court  of  Probate  shall  take,  of  each  guar- 
dian appointed  under  this  act,  bond  with  good  security,  &c.y 
conditioned  as  follows."  Then  follows  a  form  for  the  con- 
dition, in  which  the  only  words  which  can  refer  to  the  char- 
acter of  the  guardianship,  are :  '^  A.  B.,  who  has  been  ap- 
pointed guardian  for  C.  D. ;"  and  the  only  words  relating  to 
property  of  any  kind,  are :  "  And  shall  comply  with  all  or- 
ders of  said  court,  relative  to  the  goods,  chattels  and  moneys 
of  such  minor,  and  render  and  pay  to  such  minor  all  moneys, 
goods  and  chattels,  title  papers,  and  effects,  which  may  come 
to  "  his  possession. 

It  seems,  from  these  provisions,  that  when  a  guardian  was 
appointed  under  this  act,  there  being  no  &ther,  be  became 
guardian  of  the  property,  if  there  were  any,- as  well  as  of  the 
person.  Two  or  three  provisions  indicate  this.  There,  is 
but  one  bond  prescribed  for  all  cases,  and  that  certainly 
contemplates  a  wardship  in  respect  to  the  property.  Kow^ 
the  bond  given  by  Mrs.  Wade,  in  1848,  is  in  the  precise 
terms  of  the  above  act ;  so  that  we  do  not  perceive  weight 
in  the  oljection  that  she  was  not  guardian  in  respect  to  the 
property ;  and  consequently  there  is  no  objection  to  be  made 
to  her  right  or  power  to  file  a  petition  to  sell. 
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The  next  question  arises  on  these  fiicts :  She  filed  her 
petition  on  the  14th  Februaty,  1852.  While  it  was  pend- 
ing, namely,  on  the  18th  February,  she  resigned  her  guar- 
dianship, and  on  the  19thy  Levi  Hagar  was  appointed.  Here 
it  is  objected,  that  on  her  resignation  there  was  no  guardian, 
and  the  petition  abated ;  and  that  there  was  no  petition  by, 
and  notice  from,  Hagar  as  guardian,  so  that  the  license  issued 
to  him  had  no  foundation  in  law.  This  objection  does  not 
appear  to  us  well  made.  The  petition  would  not  abate  by 
death  or  resignation.  The  matter  is  analogous  to  the  case 
of  an  administrator.  It  is  true  that  the  petition  would  abate, 
at  common  law ;  but  at  no  time,  under  our  law,  either  in 
the  present  or  past  system  of  practice,  would  a  suit  by  an 
administrator  be  abated  by  his  death  or  resignation;  and 
though  Mome  time  would  necessarily  pass  between  such  a  ter- 
mination of  the  office  and  a  new  appointment,  yet  it  has 
never  been  regarded  as  abating  the  suit ;  but  the  new  ap- 
pointment has  relation  to  that  event,  so  as  to  cover  all  need- 
ful matters.  There  is  no  necessity,  either  in  reason  or  in 
law,  that  the  resignation  of  Mrs.  Yates  should  be  held  to 
abate  her  petition,  and  that  Hagar  should  be  held  to  com- 
mence anew — ^filing  a  new  petition  and  giving  a  new  notice. 
Hagar  was  appointed  imder  the  Code,  where  a  distinction 
more  manifest,  is  maintained  between  a  guardian  of  the  per- 
son and  of  the  property,  and  his  appointment  is  expressly, 
and  in  terms,  over  the  property. 

But,  again,  it  is  urged  that  no  legal  notice  of  the  petition 
was  given  to  the  minor.  The  application  to  sell  was  made 
under  the  Code,  and  section  1501  directs  that  a  copy  of  the 
petition,  with  a  notice,  &c.,  shall  be  served  on  the  minor 
personally.  The  question  occurs  on  the  serrice.  This  was 
made  by  one  Walbridge,  who  does  not  appear  to  have  been 
an  officer  of  the  law,  but  makes  affidavit  that  he  served  by 
reading.  In  the  first  place,  the  record  of  the  court  is  full 
and  explicit,  and  would  seem  to  settle  the  question  of  notice. 
It  says :  "  And  thereupon,  it  having  been  proved  to  the  sat- 
ig&ction  of  the  court,  that  notice,  according  to  law,  has  been 
given  of  the  hearing  of  said  petition,  and  all  and  singular 
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the  premises  being  seen  and  heard,  it  is  ordered,"  &c  It 
then  refers  to  Hagar  being  the  successor  of  Kaiicy  Yates, 
who  had  resigned,  and  concludes  by  ordering,  "  that  he  have 
authority  to  sell  said  real  estate^  as  in  such  case  by  statute 
provided,  as  fully  and  amply  as  said  Nancy  Yates  might 
have  been  empowered  to  do,  were  she  still  guardian ;  and 
that  said  Hagar  have  authority  to  seU  said  real  estate  in  such 
manner  and  upon  such  terms  as  he  may  deem  most  expe- 
dient." In  the  next  place,  Walbridge  gives  testimony  in 
the  cause,  showing  that  he  served  by  copy,  as  well  as  by 
reading.  This  is  not  inconsistent  with  his  return ;  and  even 
if  not  properly  admissible  in  the  present  suit,  serves  to  show 
that  the  county  court  may  have  had  evidence  before  it, 
which  enabled  it  to  make  the  record,  that  "  thereupon,  it 
having  been  proved  to  the  satisfaction  of  the  court,  that  no- 
tice according  to  law  has  been  given,"  it  is  ordered,  &c 
See  Cooper  v.  Sunderland,  3  Iowa,  114. 

It  is  then  objected  that  Mrs.  Yates  gave  no  bond,  and 
took  no  oath.  It  is  presumed  that  reference  is  here  intended 
to  section  1604  of  the  Code,  for,  as  to  her  appointment,  she 
complied  with  the  law  then  in  force,  and  her  petition  to  sell 
is  verified  by  oath,  imder  section  1501.  Section  1504  re- 
lates to  the  sale,  and  she  does  not  accomplish  this,  but  Ha- 
gar does  it,  and  no  objection  is  made  as  to  him,  in  this  re- 
spect Other  objections  are  covered  by  the  license  granted 
by  the  county  court,  "  to  sell  in  such  manner,  and  upon 
such  terms,  as  he  may  deem  most  expedient ;"  and  by  the 
approval  of  the  said  court.  This  approval  is  not  a  formal- 
ity. Code,  §  1506.  Deeds  may  be  made  by  the  guardian 
in  his  own  name,  but  they  must  be  returned  to  the  court, 
and  the  sale  or  mortgage  be  approved,  before  the  same  are 
valid.  This  approval  is  not  a  mere  formality.  Code,  §  1507. 
In  regard  to  administrators,  see  Code,  §  1856.  And  by  the 
terms  of  section  1506^  it  is  the  sale  or  mortgage,  and  not 
merely  the  deed,  that  is  approved,  as  is  urged  in  the  argu- 
ment. 

Another  argument  urged  is,  that  the  law  under  which 
Hi&  Wade  was  appointed  guardian,  was  repealed,  and  that 
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consequently  her  authority  ceased.  But  no  such  effect  was 
intended  in  the  enactment  of  the  Code.  Chapter  four  was 
intended  to  save  all  existing  relations,  duties  and  rights,  un- 
til they  were  duly  superceded  under  the  provisions  of  that 
statute.  No  sufficient  fraudulency  in  the  proceedings  is 
shown,  to  invalidate  the  sale  in  the  hands  of  even  Carpenter 
and  Tallant,  who  were  the  sureties  of  Hagar ;  and  still  less 
is  there  to  affect  the  other  defendants,  who  bought  under 
them.  Again ;  a  forther  objection  is  made,  that  the  deed 
bears  date  the  2d  of  March,  whilst  the  guardian's  bond  is 
not  approved  until  the  8d  of  March.  There  is  evidence  that 
the  date  of  the  deed  is  a  mistake  by  one  day.  But  even  if 
it  were  not  so,  why  should  this  date  control  the  whole  mat- 
ter? The  deed  taices  effect  from  its  delivery,  and  it  cannot 
be  delivered  until  approved,  which  the  record  shows  to  have 
been  done  on  the  third,  and  which  is  an  affinnation,  not 
merely  of  the  deed,  but  of  the  sale. 

The  objections  first  made  in  the  argument,  not  based  upon 
any  allegations  in  the  petition,  and  not  being  of  a  nature  to 
be  raised  on  the  hearing  for  the  first  time,  are  passed  by. 

The  decree  of  the  District  Court  is  affirmed. 

End  or  Cases  DEonuo)  at  thb  Dechibib  Tebit,  A.  D.  1856. 
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before  the  oommenoeinent  ot  the  tenn,  and  in  time  to  hsre  taken  the  teatl- 

moDj  bj  deposition. 
A  palpable  case  of  injustice  most  be  presented,  before  the  appellate  coort  will 

interfere  with  the  discretion  of  an  inferior  com%  in  granting  or  refbsing  a 

ccmdnuanoeb 
The  practice  of  allowing  affidavits  for  a  continnance  to  be  amended,  or  a  new 

affidavit  to  be  filed,  when  the  first  has  not  made  out  the  case  desired  to  be 

shown  hj  the  party,  is  one  which  the  oourts  should  pennit  with  great  caa- 

tion,  if  permitted  at  aU. 
It  is  within  the  discretion  of  the  District  Court,  to  reflise  leave  to  amend  an 

affidavit  fcr  a  continuance,  adjudged  insufficient,  or  to  file  a  new  one^  unlesB 

tx  the  purpose  of  presenting  facts  which  have  transpired,  or  oome  to  the 

knowledge  of  the  party,  since  the  filing  of  the  first. 

Appeal  from  the  Polk  District  Court 

Suit  to  recover  the  value  of  certain  property  claiine4  by 
plaiatiff,  and  taken  and  sold  by  defendant,  as  constable,  on 
an  execution  against  one  Wright.  The  defendant's  answer 
was  a  general  denial  of  the  petition.  The  plaintiff  applied 
Cor  a  continuance,  and  filed  an  affidavit  for  the  purpose  of 
^obtaining  the  same.  The  motion  was  overruled.  On  the 
next  day,  the  application  was  renewed,  and  the  plaintiff  was 
permitted  to  file  a  second  affidavit,  on  which  the  motion  was 
based.  The  cause  for  continuance  set  forth  in  both  affida- 
vits, is  the  absence  of  a  witness.  The  second  application 
was  overruled  by  the  court,  to  which  plaintiff  excepted; 
and  when  the  cause  was  called,  plaintiff  not  being  ready  for 
trial,  the  suit  was  dismissed  at  plaintiff's  costs.  From  this 
judgment  of  the  court,  plajbitiff  appeals,  and  assigns  for  er- 
ror, the  refusal  to  grant  a  continuance,  on  the  showing  made. 
The  contents  of  the  affidavits  for  the  continuance,  are  suffi- 
ciently stated  in  the  opinion  of  the  court 

Brown  <k  Ulwoody  for  the  appellant. 

Finch  &  Crocker^  for  the  appellee. 

&rocKTON,  J. — ^We  think  there  was  no  error  in  overruling 
the  motion  for  a  continuance.    The  first  affidavit  does  not 
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show  that  any  effort  bad  been  made  to  procure  the  attend* 
ance  of  the  witness,  nor  any  excuse  for  the  want  of  that  dil- 
igence which  the  law  requires.  The  second  affidavit  states^ 
that  the  affiant  had  been  informed  that  the  witness  was  in  a 
delicate  state  of  health,  and  unable  to  be  in  attendance  at 
the  term  of  the  court.  The  affidavit  is  made  by  the  plain- 
tiff's attorney,  who  states  that  he  had  once  before  tried  the 
cause,  and  is  as  well  acquainted  with  the  &cts  as  the  plain- 
tiff himself.  He  deposes  that  he  was  not  advised  of  the  in- 
ability of  the  witness  to  be  in  attendance  at  that  term  of  the 
court,  until  so  informed  by  the  sheriff,  on  the  previous  day. 
No  reason  is  given  why  this  affidavit  was  not  made  by  the 
plaintiff  himself.  In  the  absence  of  the  party,  there  is  no 
good  reason  why  it  may  not  be  made  by  the  attorney,  if  the 
interest  of  his  client  requires.  It  is  not  shown  in  this  case, 
however,  that  the  client  was  not  present,  and  able  to  make 
the  necessary  affidavit  himself.  It  is  not  competent  for  the 
attorney  to  swear  to  facts  which  are  solely  within  the  knowl- 
edge of  his  client  The  second  affidavit  does  not  allege  that 
the  &ct  of  the  inability  of  the  witness  to  attend  the  court, 
was  not  known  to  the  plaintiff  before  the  term,  and  in  time 
to  have  taken  her  testimony  by  deposition.  We  are,  for 
these  reasons,  inclined  to  affirm  the  judgment  pf  the  District 
Court,  in  overruling  the  motion  for  a  continuance.  A  pal- 
pable case  of  injustice  must  be  presented  for  our  considera- 
tion, before  we  will  interfere  with  the  discretion  of  the  infe- 
rior court,  in  granting  or  refusing  a  continuance. 

In  this  instance,  there  is  another  reason  why  we  are  dis- 
inclined to  interfere  with  its  decision.  The  practice  of  suf- 
fering affidavits  to  be  amended,  or  a  new  affidavit  to  be  filed, 
when  the  ^rst  has  not  made  out  the  case  desired  to  be  shown 
by  the  party,  is  one  which  may  be  productive  of  much  evil, 
and  which  the  courts  should  permit  with  great  caution,  if 
permitted  at  all.  The  party  making  the  application  has  the 
ready  means  of  knowing  what  the  statute  requires  he  should 
ahow,  in  order  to  obtain  a  continuance ;  and  where  the  fitcts 
are,  at  the  time,  within  the  knowledge  of  the  party,  there  is 
no  reason  why  he  should  not  be  required  to  make  out  his 
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afterwards,  an  execution  accordinglj  issued,  and  as  appears 
from  the  sheriff's  return,  a  disagreement  arose  between  the 
plaintiffs  and  W.  McCormick,  (one  of  the  defendants,  and 
owner  of  the  property,)  the  said  owner  claiming  said  prem- 
ises as  his  homestead,  and  therefore  exempt  from  execution, 
and  the  said  plaintiff  insisting  that  they  did  not  constitute 
a  homestead  under  the  law.    Beferees  were,  as  required  by 
law,  then  selected  by  the  sheriff  who  after  examining  all  . 
the  facts  in  the  case,  made  their  report  to  the  District  Court 
From  this  report,  it  appears  that  the  half  lot  is  thirty  feet 
wide,  by  one  hundred  and  forty  feet  deep ;  that  thereon  is 
a  three  story  building,  thirty  feet  wide  and  sixty-four  feet 
deep,  which  was  erected  in  1850,  by  said  W.  McCormick ; 
that  the  lower  stories  were  occupied  by  him  as  a  place  of 
business,  until  the  year  previous  to  the  10th  of  November, 
1856;  that  at  the  time  of  making  said  report,  the  lower 
story  and  cellar  and  first  floor  of  said  building,  were  rented 
to  one  Nellis  as  a  store,  and  occupied  by  him,  and  that  the 
value  of  said  premises  is  about  eight  thousand  dollars.     They 
further  report,  that  McCormick  finished  the  upper  sto- 
ries in  part,  and  moved  into  them  in  December,  1852,  and 
has  continued  to  occupy  the  same  for  a  dwelling  from  that 
time ;  that  each  upper  story  has  live  rooms  finished,  suitable 
for  a  dwelling;  that  for  one  year  after  the  house  was  fin- 
ished, one  of  the  rooms  on  the  second  floor,  was  occupied 
and  used  as  a  physician's  office ;  that  for  two  years,  another 
room  on  the  same  floor,  was  occupied  and  used  as  an  attor- 
ney's office;  that  still  a  third  room  was  occupied  for  about 
twenty^one  months,  by  certain  attorneys  and  bankers ;  and 
that  the  third  story  was  all  in  one  room  until  in  1854,  and 
for  one  year  immediately  after  the  erection  of  the  house, 
was  occupied  and  used  as  a  printing  office.    They  further 
find,  that  the  yearly  rent  of  the  cellar  and  first  floor,  is 
eight  hundred  dollars ;  that  the  second  and  third  are  occu- 
pied by  said  McCormick  and  family,  and  one  Crabb  and 
family,  and  are  worth  three  hundred  dollars  a  year ;  that 
there  are  no  other  buildings  on  said  lot;  that  the  premises 
have  never  been  selected,  marked  out,  and  platted  as  a  home* 
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Stead ;  that  in  1851  and  1855,  said  McCormick,  (his  wife  not 
joining  therein),  executed  two  several  mQrtgages  on  said 
premises;  and  that  in  their  opinion,  said  building  was  orig- 
inally designed  as  follows,  viz :  "  the  cellar  and  first  floor  for 
a  business  house,  and  the  second  and  third  floors  for  a  fam- 
ily residence,  as  now  occupied.^  The  District  Court  being 
thus  possessed  of  the  facts  of  the  case,  held  that  the  said 
premises  were  properly  claimed  by  said  defendant,  as  being 
exempt  from  execution,  and  ordered  that  they  be  released 
from  the  levy  under  said  writ  From  this  order,  plaintiffs 
appeal. 

Etchman  Jk  Brother^  for  the  appellants. 
Cloud  Jb  O*0(mnor,  for  the  appellee. 

Wright,  C.  J.[l] — The  decision  of  this  case  involves  thef 
construction  of  several  provisions  of  chapter  81  of  the  Code. 
These  provisions  are  substantially  as  follows:  The  home- 
stead must  embrace  the  house  used  as  a  home  by  the  owner 
thereof  It  may  contain  one  or  more  lots  or  tracts  of  land, 
with  the  buildings  thereon,  and  other  appurtenances ;  but 
if  within  a  town  plat,  it  must  not  exceed  one  half  acre  in 
extent  If  when  thus  limited,  its  value  is  less  than  five 
hundred  dollars,  it  may  be  enlarged  until  it  reached  thai 
value.  It  is  not  to  embrace  more  than  one  dwelling-house, 
nor  any  other  buildings,  except  such  as  are  properly  appur- 
tenant to  the  homestead  as  such ;  and  a  shop  situated  thereon, 
'  and  really  used  and  occupied  by  the  owner  in  the  prosecu- 
.  tion  of  his  own  ordinary  business,  not  exceeding  in  value 
three  hundred  dollars,  may  be  appurtenant  to  such  home- 
stead. The  owner  may  select  his  own  homestead,  and  cause 
it  to  be  marked  out,  platted  and  recorded,  but  a  failure  to 
do  this,  does  not  leave  it  liable;  that  duty,  in  case  of  such 
failure  by  husband  and  wife,  devolving  on  the  officer  hav- 
ing an  execution  against  such  owner.     Where  a  disagree- 

[1]  SrocxTOK,  J^  disBeoting. 
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iQent  arises  between  such  owner  and  any  person  adversely 
interested,  as  to  whether  any  land  or  buildings  are  properly 
a  part  of  the  homestead,  such  controversy  is  to  be  submitted 
to  referees  selected  by  the  sheriff  of  the  proper  county. 
These  referees  are  to  examine  and  ascertain  all  the  facts  in 
the  case,  and  report  the  same,  with  their  opinion  thereon,  to 
the  next  term  of  the  District  Court.  When  sufficiently  pos- 
sessed of  the  facts,  the  court  shall  make  its  decision,  and 
may  direct  the  homestead  to  be  marked  off  anew,  and  may 
take  any  other  step  in  the  premises,  which  in  its  discretion 
it  may  deem  proper  for  attaining  the  objects  of  said  statute. 
Under  these  provisions,  appellants  claim  that  the  half  lot, 
with  the  entire  building  thereon  erected,  is  subject  to  their 
execution ;  but  if  this  is  not  true,  that  at  least  so  much  of 
said  building  is  liable,  as  is  not  used  as  a  home  by  the  de« 
fendant.  On  the  other  hand,  appellee  insists  that  the  entire 
premises  constitute  his  homestead^  .within  the  meaning  of 
this  chapter  of  the  Code,  and  are  therefore  exempt.  We 
ure  of  opinion,  from  the  &cts  before  us,  that  a  portion  of 
this  property  is  exempt,  and  a  portion  liable  to  plaintiff's 
execution ;  and  that,  therefore,  neither  of  the  extreme  grounds 
assumed  by  the  respective  parties,  can  be  maintained.  We 
think  that  the  plain  language  of  the  Code,  exempting  the 
homestead,  warrants  this  conclusion,  and  reason  and  justice 
would  certainly  seem  to  require,  that  it  should  be  so.  The 
facts  reported  to  the  District  Court  by  the  referees,  do  not 
present  the  case  in  so  clear  a  light  as  could  be  desired,  in 
.order  to  arrive  at  a  conclusion  in  all  respects  satisfactory. 
Such  obscurity  relates  more  particularly  to  the  second  and 
third  stories  of  the  building.  In  one  part  of  the  report^  it 
is  stated  that  the  upper  stories  have  been  occupied  by  ap- 
pellee as  a  dwelling  since  1852,  and  yet  they  inform  us  that 
portions  of  the  second  and  third  floors  were  used  for  two  or 
three  years  for  other  purposes ;  that  said  floors  are  used  and 
occupied  now  by  appellee  and  one  Crabb,  (but  which  by  Mc- 
Cormick  and  which  by  Crabb  is  not  shown ;)  and,  finally,  it 
is  stated  that,  in  the  opinion  of  the  referees,  the  cellar  and 
first  floor  were  designed  ^^  for  a  business  house,  and  the  sec- 
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ond  and  third  floors  for  a  family  residence,  as  now  occnpied." 
From  this  statement  of  the  facts,  we  cannot  say  that  the  sec- 
ond and  third  stories  are  liable.  -  It  is  evident  that  one,  if 
not  both  floors,  are  used  and  occupied  by  appellee  as  a  home  . 
or  a  residence.  When  an  execution  defendant  shall  use  a 
particular  building  as  a  home,  the  whole  of  such  building, 
in  case  of  controversy  and  disagreement,  will  be  presumed 
to  constitute  and  be  a  part  of  the  homestead,  until  it  is  shown 
by  the  party  adversely  interested,  that  some  specific  portion 
is  not  of  the  homestead  character,  and  therefore  not  exempt 
Gtevemed  by  this  rule,  we  need  only  say,  that  it  does  not 
satis&ctorily  appear  that  the  second  and  third  floors  are  not 
used  by  the  defendant  as  a  home ;  and  we  cannot,  therefore, 
oondude  that  any  portion  of  either  is  liable.  The  first  floor 
and  cellar,  we  think,  are  clearly  liable  to  plaintiff'  execu- 
tion. Neither  from  the  statement  of  facts,  nor  the  opinion 
of  the  referees,  does  it  appear  that  these  parts  of  the  building 
are  used  as  a  home  by  the  owner,  nor  that  they  are  properly 
appurtenant  to  the  homestead  as  such;  nor,  finally,  that 
they  are  used  and  occupied  as  a  shop  by  such  owner  in  the 
prosecution  of  his  own  ordinary  business ;  on  the  contrary, 
every  such  claim  is  expressly  negatived  by  such  report 
The  only  reasonable  ground  for  claiming  that  these  portions 
of  the  building  are  also  exempt,  is  to  be  found  in  the  fact, 
that  they  «tre  parts  of  the  same  house,  portions  of  which  are 
exempt ;  and  the  further  consideration,  that  difficulties  may 
arise  in  settling  and  determining  the  respective  rights  of  the 
purchaser  under  the  execution  and  the  owner  and  occupant 
of  the  homestead. 

Both  of  these  objections,  we  think,  may  be  readily  an- 
swered. Under  the  Code,  the  homestead  embraces  the 
house  used  as  a  home.  ^'  To  be  the  homestead,  it  must  be 
used,  and  used  for  the  purpose  designed  by  the  law,  to  wit: 
as  a  home,  a  place  to  abide  in— a  place  for  the  family.** 
Charless  <t  Blow  v.  Lamberson,  1  Iowa,  485.  And  if  under 
the  same  roof  with  the  homestead,  as  thus  defined,  there 
shall  be  a  floor  or  floors,  room  or  rooms,  which  are  not  thus 
used,  they  are  no  more  exempt  than  if  under  another  roo^ 
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or  on  another  and  different  portion  of  the  'lot.  A  defend- 
ant cannot^  by  calling  a  house  his  homestead,  make  it  such. 
He  cannot,  by  occupying  or  using  one  room  in  a  building 
containing  forty,  exempt  the  entire  premises.  Neither  can 
he,  by  using  all  the  rooms  of  the  second  and  third  stories  as 
a  homestead,  exempt  from  liability  the  storerooms  that  may 
be  below,  but  which  have  no  kind  of  connection  with  the 
homestead  as  such.  What  particular  part  of  a  building  is, 
in  fact,  used  as  the  homestead — as  the  place  for  the  family — 
83  the  house — is,  as  a  general  thing,  easily  ascertained.  It 
is  such  parts  as  are  thus  used  in  good  fiith,  that  the  law  de- 
signs to  exSsmpt.  The  parts  are  the  '^  house"  within  the 
meaning  of  the  section  of  the  Code,  which  provides  that 
"the  homestead  must  embrace  the  house  used  as  a  home  by 
the  owner  thereof."  But  it  is  not  to  embrace  all  parts  of  a 
building  which  are  not  used  as  a  home..  All  such  parts, 
not  thus  used,  are  no  more  included  within  the  homestead 
home,  than  if  they  were  in  different  buildings.  Those  por^ 
tions  used  as  a  home,  when  ascertained,  are  to  be  treated  as 
a  house,  having  a  separate  locality,  disconnected  from  the 
other  parts  of  the  building.  And  while,  as  a  general  rule, 
it  may  be  true  that  the  term  house,  includes  an  entire  build- 
ing, yet  within  the  meaning  of  this  chapter,  it  is  to  be  so 
construed  as  to  carry  out  the  object  and  the  purpose  of  the 
law,  so  as  to  give  the  claimant  his  homestead,  and  not  stores^ 
shops,  and  rooms,  which  are  never  used  by  the  family,  or 
for  a  home,,  or  any  part  of  it.  In  our  opinion,  it  was  never  ' 
the  intention  of  the  law-making  power  to  exempt  from  exe- 
cution an  entire  building  or  house,  for  whatever  used,  be- 
cause some  portion  of  it  was  used  by  the  owner  as  his 
homestead.  So  long  as  the  building  shall  come  within  the 
meaning  of  a  homestead,  as  defined  by  the  Code,  the  value 
of  it  is  not  limited,  though  the  extent  of  the  ground  is.  But 
when  not  within  this  definition,  it  is  liable,  whatever  its 
value.  And  if  a  portion  of  a  building  shall  come  within 
this  definition,  and  a  portion  not,  then  a  portion  may  be 
exempt,  and  the  other  not.  The  object  of  the  law  is  to  pro- 
tect the  home  and  preserve  it  for  the  family,  and  not  shops^ 
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stores,  Tooms,  hotels,  and  office  roomsy  which  are  rented  and 
occupied  by  other  persons.  This  construction  attains  the 
object  of  the  Code  in  exempting  a  homestead,  and  prevents 
the  abuse  of  a  law  which  was  designed  to«  discourage,  and 
not  to  encourage  fraud ;  and  this  view  t)f  the  case  sufficiently 
disposes  of  one  position  assumed  by  appellant,  that  inas- 
much as  appellee  had  made  his  home,  or  claimed  his  home- 
stead, in  a  building,  a  portion  of  which  is  liable,  he  thereby 
forfeits  his  right  to  claim  any  part  of  the  building  as  exempt. 
We  do  not  think  that  the  use  made  of  the  other  portions  of 
the  building,  can  make  that  liable  which  would  otherwise 
be  exempt,  any  more  than  the  use  of  a  part  of  it  as  a  home- 
stead would  operate  to  make  it  all,  within  the  meaning  of 
tiie  law — ^the  house  used  as  a  home ;  or  to  bring  it  all  within 
the  exemptioQ* 

The  second  objection,  is  one  arising  from  a  supposed  in- 
convenience or  difficulty  in  settling  the  rights  of  the  respec- 
tive owners.  But  why  any  more  inconvenience  than  if  the 
parties  had  voluntarily  or  by  agreement  thus  settled  their 
respective  interests  ?  It  is  not  very  unusual,  certainly,  for 
one  person  to  own  the  soil  and  the  first  floor  of  a  building, 
and  another  the  second,  and  perhaps  the  third  story  of  the 
same  building.  So,  one  may  own  the  soil,  and  other  parties 
each  own  the  different  floors;  and  instances  have  doubt- 
lessly occurred,  where  the  owners  of  the  soil  had  leased  or 
conveyed  to  another,  the  right  to  build  the  first  story  and 
occupy  the  same,  and  by  agreement  acquired  the  right  to 
build  on  the  same  walls  other  stories,  to  be  owned  and  oc- 
cupied by  himself.  The  respective  rights  of  the  partiesi, 
under  such  circumstances,  when  not  controlled  by  contract, 
are  easily  settled  by  legal  rules.  And  the  same  rules  which 
obtain  when  the  parties  become  voluntarily  thus  related, 
must  govern  when  the  relation  is  an  involuntary  one.  We 
must  not  refer  in  detail  to  their  respective  rights  and  obliga- 
tions, nor  do  more  than  to  say  generally,  that  each  is  to  use 
his  own,  so  as  to  do  as  little  injury  to  the  property  of  the 
other  as  possible.  The  title  to  the  soil  remains,  in  the  case 
before  us,  in  the  defendant  ipr  o:wner  of  the  homestead.    The 
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purchaser  under  the  executioD,  acquires  the  right  to  the 
possession  of  the  first  fioor  and  cellar,  and  every  part  of 
each,  which  right  is  to  continue  so  long  as  the  same  is  ten- 
antable.  He  may  rent  it,  and  in  every  respect  use  and 
enjoy  it  as  his  own  property,  having  regard  to  the  rights  of 
the  persons  owning  and  occupying  the  remaining  portion  of 
the  building.  He  has  a  right  to  protect  his  walls ;  to  make 
all  necessary  repairs ;  and  to  all  needful  means  of  access  to 
his  said  premises.  The  owner  or  occupant  of  the  upper 
stories  is  to  be  in  no  manner  disturbed  in  the  possession  of 
said  premises ;  has  a  right  to  pass  and  repass  by  the  ordinary 
and  constructed  passage  or  stairway,  so  as  to  enjoy  and  use 
said  homestead ;  but  must  do  nothing  to  endanger  the  prop- 
erty of  the  purchaser  under  the  execution,  nor  to  unneces- 
sarily impair  his  rights.  This  is  all  we  deem  it  necessary  to 
say  at  present,  in  reference  to  the  legal  rigbts  and  obliga- 
tions resulting  from  this  somewhat  unusual  division  of  this 
property.  Guided  by  these  suggestions  or  rules,  there  need 
be  no  reasonable  ground  for  future  trouble  or  difficulty. 

Judgment  reversed. 

Stockton,  J.,  dissenting.— I  dissent  from  the  opinion  of 
the  majority  of  the  court  in  this  cause,  and  will  briefly  give 
my  reasons  fsr  such  dissent.  I  am  of  opinion  that  the  ex- 
emption intended  to  be  provided  for  by  the  statute,  (Code, 
cb.  81,)  whether  the  homestead  be  within  or  without  a  town 
plat,  has  reference  to  the  soU  or  ground,  rather  than  to 
buildings  which  may  be  erected  on  it.  I  draw  this  conclu- 
sion from  the  language  of  the  statute,  where  it  defines  what 
shall  be  exempt  as  a  homestead  from  judicial  sale.  In  a 
town,  it  must  not  exceed  half  an  acre,  and  may  contain  one 
or  more  lots,  **  with  the  buildings  thereon,"  and  must  em- 
brace "the  house  used  as  a  home  by  the  owner  thereof"  It 
must  not  embrace  more  than  one  dwelling-house,  nor  any 
other  buildings,  except  such  as  are  properly  appurtenant  to 
the  homestead  as  such.  Code,  §§  1250,  1253.  I  conclude 
from  these  sections,  that  it  is  the  ground  that  is  primarily 
intended  to  be  exempted,  and  not  the  buildings  that  may 
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be  erected  on  it  The  statute  contemplates  that  the  head  of 
the  family  entitled  to  a  homestead  exempt  from  judicial  sale, 
shall  select  the  same,  cause  it  to  be  marked  off  by  fixed  and 
Tisible  monuments,  and  a  plat  of  it  recorded  by  the  recorder 
of  deeds  in  the  Homestead  Book,  kept  for  that  purpose. 
To  this  ground,  so  selected,  platted,  and  marked  out,  the 
statute  refers  when  it  speaks  of  the  '^  homestead."  It  is  to 
embrace.  '^  the  house  used  as  a  home ;"  it  may  '*  contain"  one 
or  more  lots  of  grotmd ;  it  must  not  "  exceed  half  an  acre ;" 
it  must  not  embrace  ''  more  than  one  dwelling-house,"  &c. 
The  consequences  to  the  party,  who,  not  conforming  to  the 
provisions  of  the  statute,  seeks  to  have  exempted  as  his 
homestead,  more  than  half  an  acre,  or  more  than  one  dwell* 
ing-house,  or  a  shop  or  other  building  not  appurtenant  to 
the  homestead  as  such,  or  worth  more  than  three  hundred 
dollars,  are  to  be  deduced  from  the  plain  language  of  the 
statute.  There  can  be  no  doubt  but  that  all  such  excess  is 
subject  to  sale  on  execution,  and  the  liability  extends  not 
merely  to  the  building  ascertained  to  be  of  the  excess,  but 
to  the  soil  on  which  it  stands,  whether  part  of  the  exempt 
half  acre  or  not.  It  would  be  a  very  lame  conclusion  to 
hold,  that  only  the  building  was  liable  to  sale,  and  that  the 
ground  on  which  it  stood  was  exempt.  This  much,  I  think, 
is  clearly  provided  for  by  the  statute.  But  if  the  defendant 
converts  to  another  use,  a  portion  of  the  building  situated  on 
his  homestead,  and  occupied  as  his  home ;  or  i^  as  in  this 
case,  he  buUdsahoiise  on  his  lot,  intended  partly  as  his 
dwelling  or  home,  and  partly  as  a  store-house,  to  be  used  by 
himself,  or  rented'  out,  as  his  circumstances  or  necessities 
may  require,  not  only  is  there  no  express  provision  of  law 
enibjecting  the  property,  or  any  part  of  it,  to  the  creditor's 
demand ;  but,  in  my  opinion,  no  such  inference  can  Ikirly 
be  drawn  &om  the  language  of  the  statute,  and  no  such 
consequence  can  &irly  result  from  the  facts,  as  that  the  part 
of  the  building  so  used  as  a  shop,  or  so  let  out  for  hire  to 
others,  is  subjected  to  the  creditor's  execution.  It  is  a  suffi- 
cient objection  to  say,  that  the  law  in  such  case  does  not  so 
provide,  and  I  am  not  for  supplying  its  omissions 'or  defects. 
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In  this  case,  there  has  beeD  but  one  building — one  house — 
erected  on  the  lot  of  thirty  feet  front.  There  can,  in  no 
sense,  be  said  to  be  two  buildings  or  two  tenements.  The 
lower  story  is  used  as  a  store-house  or  shop,  and  the  cellar 
is  rented  with  it.  McCormick,  with  his  family,  occupies  the 
upper  stories,  or  part  of  them,  as  his  dwelling  or  home. 
There  is  no  claim  that  the  premises  exceed  half  an  acre  in 
quantity,  or  that  they  do  not  embrace  the  house. used  by 
McCormick  as  a  home,  or  that  they  embrace  more  than  one 
dwelling-house.  To  hold  that  because  be  lets  out  the  lower 
stories  and  cellar  to  a  tenant,  the  part  so  let  out  becomes 
liable  to  the  creditor's  demand,  is  to  my  mind  a  less  reason- 
able conclusion,  than  it  would  be  to  hold  that  for  such  rea- 
son  the  whole  building,  with  the  ground  on  which  it  stands, 
is  so  liable.  If  the  party  had  converted  his  house  into  a 
boarding  or  lodging-house ;  if  he  had  covered  a  half  acre 
with  an  immense  hotel  for  the  entertainment  of  sojourners 
and  travelers,  so  long  as  he  continues  his  home  in  the  build* 
ing,  I  believe  it  is  not  claimed  but  that  the  whole  building 
and  premises  would  be  exempt  from  sale  on  execution.  Yet 
it  is  difficult  to  perceive,  that  the  party  who  so  turns  his 
dwelling  into  a  lodging-house  or  tavern,  does  not  let  it  out 
for  hire,  in  quite  as  obvious  a  sense,  as  he  does  who  lets  out 
the  lower  story,  and  cellar  for  a  shop  or  business  house. 

I  am  further  of  opinion,  that  there  is  no  authority  to  be 
derived  from  chap.  81  of  the  Code,  nor  is  there  any  rule  or 
precedent  to  be  found  el^where,  for  subjecting  part  of  a 
building,  as  the  cellar  and  first  story  in  this  case,  to  sale  on 
execution,  and  conveying  a  title  to  the  purchaser ;  and  at 
the  same  time  holding  that  the  fee  simple  of  the  soil  on  which 
the  building  stands,  remains  in  the  judgment  debtor,  as  his 
homestead.  Whoever  owns  the  soil,  owns  whatever  is  upon 
it.  Any  cutting  up  of  the  estate,  or  parceling  out  the  owner- 
ship and  possession  of  different  parts  of  a  building  to  differ- 
ent persons,  while  the  soil  belongs  to  the  judgment  debtor, 
must  be  the  result  of  consent  and  agreement,  wherever  it 
occurs.  It  cannot  be  the  enforced  result  of  compulsory  pro- 
ceedings on  execution,  by  a  judgment  creditor  against  an 
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unwilliog  debtor.  The  law  does  not  compel  parties  to  make 
agreements;  nor,  in  a  case  like  this,  does  it  make  an  agree- 
ment for  them.  That  a  purchaser  at  sheriff's  sale  shall  be^ 
come  the  owner  of  the  cellar  and  first  story  of  the  buildings 
while  the  ground  on  which  it  stands,  and  the  s€t;ond  and 
third  stories,  shall  belong  to  the  judgment  debtor^  is  ao 
anomaly  yet  to  be  witnessed  in  our  judicial  history. 

The  owner  may  undoubtedly  let  out  to  tenants  a  part  of 
his  dwelling-house — different  portions  or  apartments  of  the 
same  building,— and  the  tenant  ox  renter  will  be  protected 
in  the  possession  and  enjoyment  of  his  particular  room  or 
apartment,  while  the  remainder  of  the  building,  with  the 
soil  on  which  it  stands,  shall  belong  to  others.  Such  in* 
stances,  however,  as  we  have  remarked,  are  the  result  of  the 
agreement  of  parties,  and  are  entered  into  by  consent,  and 
for  a  consideration.  The  estate  cannot  be  cut  up,  so  as  to 
give  to  the  defendant  the  fee  simple  in  the  soil,  and  to  the 
purchaser  at  sheriff's  sale,  the  fee  simple  in  the  building,  or 
part  of  it.  There  is  no  precedent  for  so  parceling  out  the 
title  of  the  premises— for  so  separating  the  title  of  the  house 
from  the  title  of  the  soil  on  which  it  stands,  as  that  whilst 
the  defendant  in  execution  is  the  owner  of  both,  a  purchaser 
at  sheriff's  sale  under  execution,  may  acquire  title  to  the 
building  only.  If  there  id  anything  in  the  character  of  the 
building,  or  any  part  of  it,  to  take  from  it  ite  quality  of  a 
homestead,  and  render  it  liable  to  execution,  the  conse- 
quence must  extend  to  the  ground  also  on  which  it  stands. 
As  it  is,  in  my  opinion,  the  ground  that  is  characterized  and 
exempted  as  the  homestead,  so  it  must  be  the  ground,  and 
not  the  building,  or  part  of  it,  which  by  being  converted  to 
some  other  purpose,  loses  its  quality  of  exemption,  and  be- 
comes subject  to  judicial  sale.  If  the  building  be  so  con- 
structed as  to  be  easily  divided  into  two  tenements,  and  one 
of  them  is  let  out,  either  as  a  business-house  or  as  a  dwell- 
ing, I  think  there  can  be  no  question  but  that  the  separate 
tenement,  so  let  out,  loses  its  character  as  part  of  the  home- 
stead, and  becomes  liable  in  every  sense — ^both  the  soil  and 
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the  building — to  the  creditor's  demand.    The  party  so  leas- 
ing it  out,  will  be  understood  as  having  abandoned  his  claim 
or  right  to  include  it  in  his  homestead.    In  this  case,  there 
is,  however,  an  obvious  impracticability  in  separating  the 
first  story  and  cellar  from  the  remainder  of  the  building, 
and  particularly  in  separating  the  right  to  the  different  sto- 
ries from  the  right  to  the  soil  on  which  they  stand.     If  the 
portion  of  the  premises  made  liable  by  the  decision  of  the 
court  to  the  creditor's  execution,  cons  tit  ut3d  a  separate  tene- 
ment, distinctly  marked  out,  and  set  apart  from  the  remain- 
der of  the  homestead,  in  such  manner  as  that  the  purchaser 
at  sheriff's  sale  might  acquire  a  ftje  simple  title  to  the  whole, 
— the  soil  as  well  as  the  building — the  argument  ah  inconve- 
nienU  would  lose  much,  if  not  all  of  its  force.    In  such  case, 
the  defendant's  homestead  might  be  marked  off  anew,  and  a 
new  plat  and  description  made  and  recorded.    He  would 
then  be  the  owner  not  only  of  the  ground  left  to  him,  but 
of  all  the  building  by  which  it  was  covered.    The  inconsist- 
ency would  then  be  obviated,  of  holding  that  a  piece  of 
ground  may  be  called  his  homestead,  but  that  he  does  not 
own  the  building  erected  on  it.     I  give  fall  force  and  effect 
to  the  consideration  and  argument,  that  it  is  not  within  the 
spirit  of  the  act,  that  the  judgment  debtor  should  be  per- 
mitted to  claim  exemption  for  his  first  story  and  cellar,  let 
out  and  used  for  business  purpose^,  any  more  than  for  any 
other  building  not  appurtenant  to  his  homestead,  und^ 
another  rool^  or  on  another  part  of  the  same  lot.    If  the 
statute,  however,  contains  no  plain  and  express  direction  to 
meet  the  present  case,  or  if  the  judgment  of  the  court  is  not 
the  legitimate  inference  from  its  provisions  as  they  stand, 
the  argument  should  rather  be  addressed  to  the  legislature, 
that  make  the  laws,  than  to  the  courts,  that  caa  only  con- 
strue them  when  made.    As  I  do  not  think  that  the  statute 
has  made  provision  for  a  case  like  the  present ;  and  as  the 
intention  of  the  law-making  power,  in  such  case,  is  not  to 
be  gathered  from  the  words  of  the  act,  I  think  it  safer  to 
wait  until  the  legislature  shall  speak  authoritatively,  rather 
than  for  the  courts  to  indulge  in  a  species  of  judicial  legis- 
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lation,  wliich  the  &ct3  and  necessities  of  the  case  do  not 
require. 

In  my  opinion,  the  order  and  judgment  of  the  District 
Court  should  be  affirmed. 


OTbrrall  v.  Simplot.  V& 

Where  the  certificftte  of  acknowledgment  of  a  deed  is  defective,  H  calinot  be 
shown  hy  evidence  aUtmdej  that  everything  required  hj  statute^  was  done 
in  fact,  and  that  the  officer,  through  mistake,  omitted  to  certify  a  part ;  nor 
can  the  certificate  be  amended  upon  such  evidence. 

Under  the  act  of  January  4, 1840,  entitled  an  act  to  regulate  conveyances,  it 
is  essential  to  the  validity  of  the  acknowledgment  of  a  deed  by  &fmecavertf 
that  the  certificate  of  the  officer  taking  it  should  show,  tliat  the  contents 
of  the  deed  were  made  known  to  the  wife,  and  that  she  freely  relinquished 
her  right  of  dower  in  the  premises. 

The  provisions  of  the  statute  which  provide  for  a  wife's  relinquishment  of 
dower,  are  a  substitute  for  the  fine  and  common  recovery  at  common  law, 
and  must  be  substantially  complied  with. 

Section  1230  of  the  Ck)de,  and  the  statute  of  Jan.  4,  1840,  which  provide  that 
neither  the  certificate  <^  acknowledgment  of  a  conveyance,  nor  tlie  record, 
nor  transcript  thereof  is  conclusive  evidence  of  the  facts  therein  stated,  were 
intended  to  provide  for  cases  of  fraud  in  obtaining  the  acknowledgment^  or 
where  the  certificate  is  alleged  to  be  false,  and  do  not  authorize  an  amend- 
ment of  such  a  certificate,  so  as  to  supply  defects  therein. 

The  common  law  is  in  force  in  the  state  of  Iowa. 

The  ordinance  of  178*7,  for  the  government  of  the  Northwest  Territory,  made 
the  common  law  the  law  of  that  territory ;  that  ordinance  was  extended 
over  Wisconsin,  and  then  over  Iowa ;  and  although  the  laws  of  Wisoonsia 
and  Michigan  were  repealed  by  the  legislature  of  Iowa,  in  1840,  the  ordin- 
ance of  1787  was  not  affected  by  that  repeal,  but  remained  in  full  force. 

The  ordinance  of  1787,  with  subsequent  acts,  made  the  law  of  dower  one  of 
the  fundamental  laws  of  the  territory  of  Iowa 

Where  the  husband  alone  conveys  real  estate,  the  dower  of  the  wife,  upon  his 
death,  is  to  be  governed  by  the  law  in  force  at  the  time  of  making  the  con- 
veyance by  the  husband,  and  not  by  that  in  force  at  the  time  of  bis  decease. 

The  sixth  section  of  the  act  of  July  30,  1840,  which  provides  that  none  of  the 
statutes  of  Great  Britain  shall  be  considered  as  law  of  the  territory  of  lowa^ 
does  not  extend  to  the  statutes  of  England,  and  was  intended  to  prescribe 
the  event  of  the  union  of  the  crown  of  England  with  that  of  Scotland,  as  the 
period  at  which  the  statutes  of  England  should  cease  to  o|)erate  upon  our 
law. 
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The  statute  of  Merton,  (20  Henry.  Ill,  A.  D.  1236,)  which  ga^e  a  doweress 
damages  for  the  detention  of  her  dower,  was  not  deprived  of  anj  effect  by 
section  six  of  the  aci  of  Ji4y  30,  1840. 

Under  the  act  entitled  "  An  act  to  allow  and  regulate  the  action  of  right,"  ap- 
proved December  29,  1838,  and  under  chapter  116  of  the  Code,  damages  are 
recoverable  in  an  action  for  dower. 

A  doweress  ie  entitled  to  recover  damages  for  the  detention  of  her  dower,  from 
the  alienee  of  her  husband,  or  his  grantee,  as  measured  by  the  use  and  pro- 
fits at  least,  from  the  time  of  a  demand  of  dower,  provided  the  demand  was 
not  more  than  six  years  prior  to  the  commencement  of  the  suit.  If  the  de- 
mand  was  more  than  six  years  before  the  action  was  commenced,  she  can 
only  recover  for  the  six  years. 

Where  a  doweress  is  entided  to  dower  in  different  tracts  of  land,  the  courts 
possess  no  power  to  order  dower  in  all  the  tracts,  to  be  assigned  out  of  one 
or  more  parcels,  without  the  consent  of  the  doweress. 

Ajppedl  from  the  Dubuque  District  Court. 

This  was  a  bill  brought  to  recover  dower  ia  lot  sixty  six 
in  the  town  of  Dubuque,  Iowa.  From  the  answer,  it  ap- 
pears that  Francis  K.  O'Ferrall,  husband  of  complainant, 
being  seized,  conveyed  the  above  lot  by  a  deed  of  convey- 
ance, in  which  she  as  his  wife,  joined.  The  certificate  of 
acknowledgment  is,  in  its  form,  as  follows : — "  This  day  be- 
fore me,  &c.,  appeared  F.  K.  OTerrall  and  Jane  B.  O'Fer- 
rall,  his  wife,  both  of  whom  are  personally  known  to  me  to 
be  the  idcnticid  persons  whose  names  are  affixed  to  the  fore- 
going instrument  of  writing,  and  acknowledged  having 
signed  the  same  for  the  purposes  therein  mentioned.  And 
I  further  certify,  that  having  examined  the  said  Jane  B. 
O'Fcrrall,  separately  and  apart  from  her  husband,  she  ac- 
knowledged to  me  that  she  signed  said  instrument  of  writing 
of  lier  own  free  will,  and  without  any  compulsion  of  her 
husband."  This  is  dated  Oct.  29,  1840,  one  day  after  the 
date  of  Ihe  deed.  The  act  of  Jan.  4,  1840,  (Acts  1840,  35,) 
required  the  officer  taking  the  acknowledgment,  to  certify, 
in  addition  to  the  above,  that  the  contents  of  the  deed  were 
made  known  to  the  wife,  and  that  she  freely  relinquished 
her  right  of  dower  in  the  premises.  The  defendant's  answer 
alleges  that,  in  fact,  these  things  were  done,  and  that  the 
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officer  had  omitted  to  certify  them,  through  mistake ;  and 
asks  that  the  certificate  be  amended  according  to  the  £icts. 
It  appears  that  the  deceased,  Francis  K.,  conveyed  not  only 
the  above  lot,  N'o.  66,  but  also  lots  No.  224,  225,  and  226, 
(by  another  deed,  with  a  precisely  similar  acknowledgment,) 
to  one  Harbeson,  from  whom  by  mesne  conveyances  they 
came  to  Michael  Tieman,  who  by  his  will,  devised  them  all 
to  Seth  C.  Tieman  and  Morris  Jones,  the  executors  of  his 
will,  and  who  still  hold  the  last  three  lots,  but  h&ve  con- 
veyed No.  66  to  respondent. 

A  suit  is  pending  to  recover  complainant's  dower,  in  the 
last  three  lots,  from  the  executors.  It  is  agreed  on  their 
part,  that  if  complainant  is  entitled  to  dower  in  these  lots, 
the  full  value  of  what  she  would  be  entitled  to  in  the  four 
lots,  may  be  assigned  to  her  in  those,  numbered  224,  225, 
and  226,  so  as  to  save  the  defendant,  Simplot ;  and  defend* 
ant  prays  that  this  may  be  done,  if  she  is  entitled  to  dower. 
With  a  view  to  such  a  possible  result,  the  District  Court 
caused  the  commissioners  to  make  various  estimates,  and  to 
report  upon  several  questions  relating  to  the  lots,  both 
jointly  and  severally,  so  that  the  court  might,  upon  further 
consideration,  make  such  an  assignment  as  should  seem 
proper  under  all  the  circumstances,  in  case  she  should  be 
found  entitled  thereto.  The  death  of  Francis  K.  O'Ferrall 
occurred  in  December,  1851.  The  plaintiff  demurred  to  the 
answer,  and  the  court  sustained  the  demurrer,  and  awarded 
dower  in  lot  No.  66  alone,  without  reference  to  the  other  lots. 
The  defendant  appeals. 

Bissdl  (t  ililkj  for  the  appellant. 

Taking  it  for  granted,  that  this  court  will  examine  this 
case,  and  adjudicate  all  the  points  properly  raised,  we  will 
at  opce  proceed  to  present  those  questions,  in  as  succint^t  a 
manner  as  possible.  The  following  questions  arise,  and  are 
involved,  in  the  decision  of  this  case,  and  are  submitted  to 
Ae  consideration  of  this  court: — 

1.  Under  the  laws  of  Iowa,  at  the  time  the  deed  from 
O'Ferrall  was  made,  was  a  widow  entitled  to  dower  in  any 
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of  the  real  estate  of  the  husband,  except  such  as  he  was  seized 
of  at  the  time  of  his  death  ? 

2.  Under  the  laws  of  Iowa,  would  the  demandant  be  en- 
titled to  dower,  if  she  had  not  joined  in  the  conveyance  with 
her  husband  at  all  ? 

8.  If  the  law  required  her  to  join  in  the  deed  with  her 
husband,  and  acknowledge  the  deed  in  a  particular  manner, 
and  the  certificate  does  not  comply  with  the  requirements 
of  the  law,  then  is  the  certificate  conclusive,  or  can  it  be 
amended,  under  the  laws  of  Iowa? 

4.  The  court  is  exercising  chancery  powers  under  the 
present  form  of  action ;  and  will  it  not  relieve  the  defendant 
against  the  mistake  of  the  magistrate  and  firaud  of  the  de- 
mandant ? 

6.  If  the  demandant  is  entitled  to  dower,  is  she  entitled 
to  damages  for  the  detention  of  the  same  ? 

6.  If  she  is  entitled  to  dower,  should  she  not  be  compelled 
to  take  the  same  entire  out  of  the  property  of  the  grantee  of 
her  husband  ?  And  should  not  the  same  be  set  off  to  her 
out  of  that  portion  still  in  the  hands  of  the  said  grantee, 
before  resorting  to  that  in  the  hands  of  a  purchaser  of  the 
said  grantee  ? 

1.  Under  the  civil  law,  there  was  nothing  that  bore  any 
resemblance  to  the  common  law  right  of  dower.  2  Black- 
stone  Com.  129, 

The  territory  of  Iowa  was  a  part  of  the  territory  of 
Louisiana.  It  had  always,  up  to  the  time  of  its  purchase 
by  the  United  States,  been  subject  to  the  civil  l^^w,  and  the 
common  law  of  England  never  was  in  force  in  any  part 
of  said  territory.  The  common  law  was  not  extended 
over  this  territory  by  the  purchase,  or  by  the  treaty  entered 
into  in  connection  with  the  purchase.  The  common  law 
has  'never  been  in  force  in  any  part  of  the  United  St§iteSy 
except  it  was  carried  there  while  subject  to  Great  Britain, 
or  was  carried  there,  and  established  .by  positive  statutory 
enactment.  There  was  never  any  part  of  the  territory  of 
Iowa  subject  to  Great  Britain,  and  there  had  never  been  any 
statute,  either  of  the  United  States,  or  of  the  said  territory, 
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at  llie  tune  this  conveyance  was  made  by  OTerrall,  extend- 
ing the  common  law/over  Iowa.  We  therefore  say,  that  the 
oemmon  law  was  not  in  force  in  Iowa  at  the  time  O'Ferrall 
oooveyed  to  Harbeson  the  lot  in  dispate.  1  Kent  Com.  473 
and  474,  Note  a  and  b. 

.  2.  We  will  next  inquire  what  right  she  had  in  the  estate 
of  her  husband.    The  ordinance  of  1787,  organizing  the 
great  Korthwest   Territory,   provides    for  the  descent  of 
estates  of  deceased  persons,  "  that  the  estates  both  of  resident 
and  non-Indent  proprietors  in  the  said  territory,  dying  in- 
testate, shall  flescend  to,  and  be  distributed  among,  the  chil- 
dren, &c^  saving,  in  all  cases,  to  the  widow  of  the  intestate 
lier  third  part  of  the  real  estate  for  life,  and  one  third  part 
of  the  personal  estate ;  and  this  law  relative  to  descents  and 
dower  shall  remain  in  full  force  until  altered  by  the  legis-, 
lature  of  the  district    Code,  489.    This  court  will  perceive 
that  this  ordinance  provides  fully  for  the  widow;  that  her 
^wer  is  provided  for  only  in  the  estate  of  the  husband 
0i^jeet  to  distribution ;  that  is  to  say,  only  in  the  real  estate 
owned  by  the  husband  at  the  time  of  his  death.    In  the  case 
cow  before  the  court,  the  lots  on  which  dower  is  sought  to 
be  charged,  were  conveyed  by  O'Ferrall  in  1840,  long  before 
lis  death,  and  his  grantee  took  the  title  perfect  and  com- 
plete, without  claim,  or  incumbrance,  of  dower ;  and  no  sub- 
gequent  ^t  of  the  legislature  can  divest  him  of  that  perfect 
Tested  right    The  ordinance  of  1787  provides,  that  this  law 
relative  to  descents  and  dower,  shall  remain  in  full  force 
until  altered  by  the  legislature  of  the  district    The  pnly 
law  on  this  subject,  prior  to  the  conveyance  by  O'Ferrall,. 
IB  that  of  1839,  (Laws  of  Iowa,  485;  §  44,)  which  provides 
for  the  descent  of  the  estate  of  deceased  persons  and  saves  to» 
the  widow,  in  all  cases,  her  dower,  according  *'  to  the  course 
of  the  common  }aw."   This  is  only  saving  out  of  the  estate  left 
by  the  husband ;  and  the  phrase,  *'  according  to  the  course 
G^  the  common  law,"  only  relates  to  the  quantity  and  ex- 
tent of  the  dower  right^  not  to  the  property  subject  to  the 
dower  of  the  widow.    Any  laws  on  the  subject,  passed  by 
either  the  territory  of'  Michigan  or  Wisconsin,  were  repealed 
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by  the  legislatnre  of  Iowa.  Acts  of  1840,  20.  This  act  of 
1840  also  provides,  in  section  8,  that  none  of  the  statutes  of 
Great  Britain  shall  be  considered  as  law  in  this  territory. 
Then,  we  say,  if  the  common  law  was  not  in  force  in  this 
territory  at  the  time  the  conveyance  was  made,  and  the  laws 
of  Michigan  and  Wisconsin  were  not  in  force,  then  the  only 
law  giving  dower  was  that  of  1839,  which  only  gives  dower 
in  the  estate  left  by  the  husband  subject  to  distribution ; 
and  the  prayer  of  demandant  to  have  dower  in  the  land 
alienated  by  the  husband,  must  be  refused.  If  the  court 
sustain  this  view  of  the  case,  and  the  law  on  tl^is  subject^  it 
will  be  unnecessary  to  examine  the  other  points,  as  the  whole 
case  is  disposed  of  by  a  judgment  in  accordance  with  the 
above  view  of  the  law. 

As  to  the  second  point,  the  defendant  insists,  that,  pre* 
vious  to  the  death  of  the  husband,  dower  is  an  imperfect^ 
inchoate  right,  not  vested ;  and  if  the  court  should  be  of  the 
opinion,  that  by  the  ordinance  of  1787,  and  the  law  of  1889, 
the  widow  would  be  endowed  in  all  lands  of  which  the 
husband  was  seized  during  coverture,  then  the  following 
questions  arise : — F.  K.  O'Ferrall  conveyed  the  land  in  dis- 
pute in  1840,  and  thereby  divested  himself  of  all  interest  in 
the  same, — the  entire  title  vesting  in  the  purchaser,  subject 
only  to  the  imperfect  dower  right  of  the  wife.  The  law  of 
1839  was  repealed  in  1843 — page  725— without  any  saving 
clause,  thereby  releasing  or  destroying  such  imperfect  right, 
and  vesting  the  entire  title,  discharged  of  this  imperfect 
right,  in  the  grantee ;  and  no  subsequent  act  of  the  legis- 
lature could  divest  him  of  that  right.  But  grant,  if  you 
please,  that  the  law  of  1843  did  not  divest  the  widow  of  her 
right  of  dower,  then,  we  say,  that  the  Code,  (page  8  and  213,) 
by  repealing  all  previous  laws  upon  the  subject,  and  chang- 
ing the  nature  and  quantity  of  the  widow's  fright  entirely, 
has  completely  cut  ofif  her  dower  right,  under  any  previous 
law  or  right ;  and  the  enactments  of  the  Code  upon  the  sub- 
ject could  not  reinvest  her  with  any  right  in  land,  the  title 
to  which  had  vested  in  the  alienee  of  the  husband.  Narria 
V.  Slaughter^  1  G.  Greene,  838,  as  to  the  effect  of  repealing 
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a  law.  FenelorCs  Petition^  7  Barr,  178  ;  5  Blackford,  195  ; 
5  Cranch,  281 ;  7  Johns.  505 ;  4:  Serg.  &  Bawle,  401 ;  2  G. 
Greene,  94,  181 ;  1  Hill,  824. 

As  to  the  8d  point,  we  say : — That  it  is  not  necessary  for 
the  magistrate  to  follow  the  words  of  the  statute,  in  his  cer- 
tificate of  acknowledgment.  A  substantial  compliance  with 
the  statute  is  all  that  is  required.  In  this  case,  the  certi* 
ficate  states,  that  the  demandant  acknowledged  the  deed  for 
the  purposes  therein  mentioned,  and  the  purpose  mentioned 
is  to  convey  the  land  free  from  incumbrance  of  every  kind. 
Is  not  this  ^a  substantial  compliance  with  the  statute  ?  In 
deciding  upon  the  sufficiency  of  this  acknowledgment,  the 
court  should  take  into  consideration  the  fact,  that  this  deed 
was  executed  in  the  early  history  of  the  territory  ;  that  up 
to  August,  1840,  the  form  used  was  in  full  conformity  with 
the  law  in  force ;  and  that,  at  the  time  this  deed  was  ac^ 
knowledged,  the  records  will  show  that  it  was  the  universal 
custom  tor  magistrates  to  certify  in  the  form  used  in  this 
case ;  and  the  court  should  recognize  such  custom,  unless 
the  ends  of  justice  absolutely  require  a  contrary  decision. 
15  John.  108 ;  16  Ohio,  607 ;  1  GiL  117 ;  2  Cow.  552. 
The  Code  (and  by  the  Code  the  demandant  makes  her  claim) 
prescribes  that  the  widow  shall  have  dower  in  the  lands  of 
the  husband,  to  which  ''she  had  not  relinquished  her 
rights."  Had  she  not  relinquished  her  rights  in  this  prop- 
erty ?  The  Code  does  not  in  fact  give  dower ;  but  gives  a 
fee  simple  title  to  all  lands  owned  by  the  husband,  by  either 
legal  or  equitable  title,  during  coverture,  to  which  she  had 
not  relinquished  her  rights,  and  which  had  not  been  sold  on 
execution,  &c.,  in  lieu  of  dower.  She  joined  in  the  acknowl- 
edgment of  the  deed,  in  the  customary  form,  and,  we  say, 
this  is  a  perfect  relinquishment  of  her  rights,  unless  that  re- 
linquishment must  be  in  the  form  prescribed  by  the  law  of 
1840.  She  had  joined  in  conveying  the  same,  by  using  all 
the  language  to  convey  a  complete  title ;  and  had  also  joined 
in  the  covenants  of  warranty,  which  estops  her  from  deny- 
ing the  title  of  the  purchaser  \mder  the  deed,  and  the  prop- 
erty  is  to  be  treated  as  her  separate  estate.    The  statute  of 
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1840  does  not  say  she  shall  not  relinquish  her  right  of  dower 
in  any  other  way  than  that  prescribed  by  that  law,  to  wit : 
acknowledgment  of  deed,  executed  by  her  with  the  form  of 
certificate  prescribed.  In  this  case,  by  demurring,  she  ad- 
mits that  she  did  acknowledge  the  deed  in  due  form  of  law, 
and  that  is  all  she  was  required  to  do,  to  bar  her  dower.  7 
Mass.  291;  8  Ohio,  226;  2  G.  Greene,  488;  6  Binney, 
801 ;  6  Binney,  485.  May  does  not  mean  muat^  in  the  stat- 
ute of  1840.  6.  John.  Ch.  101 ;  15  John.  108 ;  5.  CJow.  188 ; 
1  Dallas,  15 ;  4  Comstock,  9.  The  demandant  did  all  she 
oould  to  e£Eect  the  transfer  of  the  title,'  (and  admits  that  she 
did  so,)  and  the  law  should  be  construed,  if  possible,  to  sus- 
tain titles.  16  Ohio,  611.  A  deed  may  be  perfectly  good 
and  valid,  as  between  the  parties,  if  not  acknowledged,  and 
this  deed,  executed  by  her,  may  be  good,  as  a  relinquish- 
ment of  her  right,  although  the  certificate  does  not  follow 
the  requirements  of  the  law  of  1840.     14  Mi&  166. 

The  4th  point  is,  that  the  certificate  of  acknowledgment 
IB  not  conclusive,  but  may  be  amended.  We  admit  that  the 
authorities,  or  rather  the  dicta  of  judges,  go  so  far  as  to  say, 
that  the  certificate  is  conclusive,  and  that  no  testimony  can 
be  introduced  to  contradict,  or  add,  to  the  certificate.  But  in 
those  cases  which  have  arisen  between  the  parties  to  the  ac* 
knowledgment,  or  where  one  of  the  parties  in  court  was  the 
acknowledging  party,  the  certificate  has  not  been  considered 
and  adjudged  to  be  conclusive.  In  Jackson  v.  SGhoonmaherj 
4  John.  161,  the  court  say,  '^  the  acknowledgment  of  deeds 
18  merely  for  the  purpose  of  recording  them,  and  is  not 
conclusive  on  the  opposite  party.  The  proo^  or  acknowl- 
edgment, is  necessarily  ex  pariCj  and  the  party  who  is  to  be 
affected  by  the  deed  ought,  at  any  time,  to  be  allowed  to 
question  its  validity,  and  the  force  and  effect  of  the  formal 
proof.  To  consider  the  certificate  of  the  judge  as  conclusive 
on  the  subject,  would  produce  manifest  injustice."  In  Lan* 
don  V.  Blyihcy  16  Fenn.  582,  the  court  directly  decide  that 
the  certificate  might  be  contradicted  by  parol  proof.  This 
decision  was  based  upon  the  allegation,  that  fraud  and  im- 
position had  been  used  in  procuring  the  acknowledgment 


SUPREME  COTTRT  CASES.— 1857.  889 

— ■ ■ —  ■  -  -  ■        I  — 

O'FemU  t.  Simplot 

In  this  case,  is  it  not  a  firaud  for  the  demandant  to  claim  her 
dower  in  property  to  which  she  had  relinquished  her  rights 
with  all  the  formalities  of  law,  and  to  attempt  to  reap  an 
advantage  bj  the  mistake  of  the  officer  taking  the  acknowl- 
edgment ?  The  same  principle  is  established  by  the  cases 
of  Bafferiy  y.  Fridge^  and  Moore  v.  Wilson^  8  McLean,  280 
and  884.  The  answer,  in  this  case,  alleges  that  it  was  the 
mistake  of  the  magistrate,  that  the  certificate  was  not  in  full 
compliance  with  the  law.  It  is  the  peculiar  province  of  the 
courts  of  equity  to  relieve  against  the  mistakes  of  parties,  or 
their  agents.  We  need  only  refer  to  Story's  Eq.  Jurispru- 
dence, §  1581,  to  establish  this  position. 

There  is  no  maxim  more  generally  recognized  by  courts, 
than  the  one,  that  when  the  reason  for  a  rule  feols,  the  law 
&ils.  Under  the  common  law,  the  existence  of  the  wife  was 
hardly  recognized ;  she  was,  in  &ct,  civUiier  mortua.  Her 
property  became  vested  in  the  husband,  (subject  to  some 
alight  exceptions,}  and  the  wife  became  legally  a  mere 
menial  of  the  husband.  Under  those  circumstances,  it  was 
very  proper  that  the  courts  should  lean  to  the  widow,  and, 
as  &r  as  in  their  power,  give  her  all  the  protection  possible. 
It  was  under  those  circumstances  that  the  courts  of  Great 
Britain  adopted  the  maxim,  that  there  were  three  things  to 
be  particularly  protected,  to  wit:  life,  liberty,  and  dower. 
The  courts  of  the  United  States  have  never  recognized  the 
dower  of  the  widow  as  equally  sacred  with  life  and  liberty. 
The  laws  of  the  different  states  have,  in  nearly  every  in» 
stance,  diminished  the  dower  right  of  the  widow,  and  en- 
larged the  rights  of  the  wife.  Under  our  law,  the  wife  is 
the  absolute  owner  of  her  own  estate,  and  has  at  least  an 
equal,  if  not  a  superior,  interest  in  the  homestead  of  the 
husband.  There  is  therefore  no  reason  why  the  acts  of  the 
wife,  should  be  treated  any  different  than  that  of  a /erne  sole, 
and  the  law  of  Iowa  treats  her  as  a  feme  sole  in  nearly  every 
respect  It  provides  that  she  may  convey  her  interest  in 
real  estate  the  same  as  any  other  person.  There  is,  there* 
fore^  no  reason  why  the  courts  should  construe  her  fights 
with  any  greater  liberality  than  any  other  person's  rights, 
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and  why  her  acts  should  not  be  eqaallj  binding  upon  her 
as  the  acts  of  any  other  person. 

But  we  are  not  even  compelled  to  resort  to  the  general 
principles  of  law,  to  establish  the  point  now  under  discus- 
sion, that  the  certificate  of  the  magistrate  is  not  conclu- 
sive, [1 J  but  the  same  may  be  rebutted  The  Code,  sec.  1280, 
provides,  that  neither  the  certificate,  nor  the  record,  nor  the 
transcript  thereof,  is  conclusive  of  the  facts  therein  stated. 
The  section,  taken  as  it  is,  in  connection  with  the  preceding 
section,  must  be  applied  to  all  deeds  recorded  before  the 
Ciode  took  effect,  as  well  as  those  which  were  executed  and 
recorded  since.  These  two  proviaons,  (that  of  1840,  and 
the  Code,)  we  conceive,  sets  the  matter  at  rest,  as  to  the  right 
to  contradict  and  establish  the  facts  connected  with  the  ao 
knowledgment,  by  parol  proof.  We  do  not  doubt  but  that 
the  proof,  to  authorize  the  courts  to  decide  against  the  val- 
idity of  a  certificate,  must  be  of  the  most  direct  and  positive 
kind.  We  deem  this  point  so  clear  as  not  to  require  an  ex- 
tended argument,  to  establish  the  correctness  of  the  position 
we  have  here  taken,  that  the  certificate  of  acknowledgment 
is  not  conclusive.  If  the  court  agree  with  us  on  thia  point, 
they  must  reverse  the  judgment  of  the  court  below,  and 
send  this  cause  back  for  trial. 

In  the  court  below,  the  widow  claimed  damages  for  the 
detention  of  her  dower  firom  the  time  she  made  demand, 
and  the  court  rendered  judgment  for  the  amount  of  damages 
assessed  by  the  commissioner,  to  which  the  defendant  ex- 
cepted. If  the  common  law  is  not  in  force  here,  then,  of 
course,  the  demandant  has  no  dower,  nor  damages ;  if  the 
common  law  is  in  force,  then,  we  say,  although  the  court 
may  decide  that  she  have  dower,  the  court  cannot  give  her 
damages  for  its  detention.  Dower,  (says  Mr.  Park,  p.  801,) 
being  a  real  action,  no  damages  were,  at  the  comnK)n  law, 


[1]  The  legifllatare  of  Iowa,  in  184Q,  enacted,  that  neither  the  certificate 
nor  the  acknowledgment,  or  the  proof  of  any  each  instroment  in  writings 
nor  the  record,  or  traoBcript  of  the  record  of  such  instroment,  ahall  be  con- 
dufiiYe. 
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lecoverable  for  its  detention.  No  damages  (says  Mr.  Sayer, 
ch.  6,  28)  are  recoverable  either  at  commoa  law,  or  under 
any  statute,  in  an  action  of  right  for  dower.  The  only  au- 
thority, in  England,  for  the  recovery  of  damages  for  the  de- 
tention of  dower,  was  by  the  statute  of  Merton.  4  Kent 
Com.  65.  But  the  widow  is  not  entitled  to  damages  for  the 
detention,  unless  the  husband  died  seized.  In  several  of  the 
states,  both  the  common  law  and  the  statutes  of  Great  Bri- 
tain, including  that  of  Merton,  have  been  specially  adopted 
by  legislative  enactment.  This  is  especially  the  case  in  New 
York  and  Massachusetts,  and  in  Missouri  the  common  law 
and  a  large  number  of  the  statutes  are  specially  adopted. 
In  South  Carolina  and  Ohio,  no  damages  are  allowed  in  a 
judgment  for  dower.  4  Kent's  Com.  65,  n.  c.  The  legis- 
lature of  Iowa,  as  referred  to  before,  enacted,  in  1840,  that 
none  of  the  statutes  of  Great  Britain  were  to  have  any  force 
in  this  territory.  See  Laws  of  Iowa,  1840,  Extra  Session, 
21,  §  8 ;  Bright's  Hus.  and  Wife,  210,  §  248.  We  deem 
this  position  too  plain  to  require  argument,  or  a  reference  to 
further  authorities  to  sustain  it.  There  certainly  was  no  law 
in  force  iu  Iowa,  either  at  the  time  O'Ferrall  conveyed  the 
lots  in  dispute,  or  at  the  time  of  his  death,  giving  the  widow 
damages  for  the  detention  of  dower.  The  conmion  law  cer- 
tainly, (if  in  force  here,)  never  gave  her  damages  for  the  de- 
tention of  dower ;  and  the  statutes  of  Great  Britain,  not  be- 
ing in  force  here,  we  deem  it  too  plain  to  admit  of  argument, 
that  she  cannot  recover  damages ;  and  therefore  the  judg- 
ment of  the  court  below  must  be  reversed  for  that  error. 

The  attorneys  on  the  other  side  may  endeavor  to  raise  the 
question,  whether,  if  the  widow  is  entitled  to  dower,  she  is 
not  entitled  to  one-third  of  the  lands,  in  fee  simple,  under 
the  Coda  We  say,  they  did  not  except  to  the  judgment  of 
the  court  below,  and  therefore  they  cannot  raise  the  ques- 
tion here,  in  this  court.  Further  than  this^  we  say,  that  the 
widow  takes  the  quantity  of  dower  in  accordance  with  the 
law  in  force  at  the  time  of  the  alienation,  and  the  legislature 
cannot,  after  the  title  has  vested  in  the  grantee,  take  that 
title  £rom  him,  and  give  it  to  the  widow,  or  any  one  else. 
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See  6  John.  258 ;  HaU  v.  Jamesj  10  Wend.  480.  The  oppo* 
site  counsel  saj,  that  dower  is  a  speculatiye  light,  subject  lo 
change,  by  the  legislalnre.  We  grant^  that,  while  lk&  bus* 
band  and  wife  both  live,  the  legislature  can  change'tbe 
dower  right;  but  such  law  could  only  apply  to  lands  owned 
at  the  time  the  law  took  effect,  and  could  not  have  a  retzo* 
spective  effect,  and  apply  to  lands  before  that  time  alienated 
by  the  husband.  The  counsel  refer  to  Reynolds  y.  Beynokb^ 
24  Wend.  198,  to  sustain  their  position.  If  the  court  will 
examine  the  case,  they  will  see,  that  it  proves  the  veiy  re* 
verse.  In  that  case,  the  husband  owned  the  property  at 
the  time  the  law  was  parsed,  and  at  the  time  he  died.  The 
court,  in  that  case,  expressly  say  that  the  statute  should  not 
have  a  retrospective  effect,  or  be  so  construed  as  to  takie 
away  a  vested  right  of  property,  &c.  Would  not  a  decision, 
giving  a  fee  simple  title,  take  away  a  right  vested  in  Simplot; 
by  a  statute  passed  subsequent  to  the  time  his  right  vested? 
The  present  bench  have  decided  that  point,  in  a  case  not  yet 
reported,  which  sets  the  matter  at  rest 

One  word  as  to  the  last  point — ^that  the  demandant  must 
take  her  entire  dower  out  of  the  lots  still  held  by  M.  Tieman's 
estate.  There  is  no  principle  better  established^  than  that 
an  incumbrancer  must  look  to  the  property  not  alienated, 
before  he  can  resort  to  that  alienated,  to  recover  the  amount 
of'  his  incumbrance.  Guion  v.  Knapp,  6  Paige,  86.  Hie 
counsel  claim,  that  dower  must  be  set  out  in  each  parcel  se- 
parately ;  and  in  this  very  case  v.  Tieman's  Estate,  ihgr 
have  procured  her  dower  in  three  lots,  to  be  set  out  by  tab 
ing  one  lot  entire,  and  part  of  another.  M.  Tiemaii  owned 
the  whole  four  lots,  subject  to  the  incumbrance*  of  tbe 
widow's  dower.  He  then  alienates  one  of  the  lots^  then, 
we  say,  it  is  well  established,  that  she  must  look  to  the  paort 
unsold  for  her  dower,  before  she  can  resort  to  the  alienated 
lands.  The  three  lots  left  are  more  than  sufficient  to  satisfy 
her  dower,  and  the  court  erred  in  not  rendering  judgment 
in  accordance  with  the  above  position.  1  Bright  husband 
and  Wife,  867,  §§  27,  28,  29. 

On  the  last  pcHut^  we  add  the  following  authorities :     1 
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Bright'a  Husband  and  Wife,  867,  §  27.  "  If  the  writ  di^ 
rected  to  the  sheriff  command  him  to  deliver  possession  of  a 
third  part  of  all  lands  and  tenements,  &c.,  and  there  we^ 
lands  in  meadow,  pasture,  and  corn,  he  would  act  in  obedi- 
ence to  the  writ  by  assigning  dower  in  ioto  out  of  any  of 
these  description  of  lands,  and  his  return  to  court  of  haying 
done  so,  would  be  good."  Section  28  says,  that  "  if  a  widc^- 
be  dowable  of  three  manors,  the  sheriff  may  assign  to  hea 
one  manor  in  lieu  of  dower  out  of  all.  This  has  bei&n  de- 
nied in  an  anonymous  case ;  but  Mr.  Roper  considers  this 
law  well  established.    1  Roper  Hiis.  and  Wife,  893." 

Also,  see  §  29,  Bright's  Hus.  and  Wife.  Mr.  Jacob  ob- 
serves :  "  Perhaps  the  authorities  in  &vor  of  this  mode  of 
assigning  dower  would  now  prevail,  if  the  manor  assigned 
were  equal  in  value  to  one  third  of  the  whole.  It  does  ;nol 
seem  to  be  necessary  in  all  cases,  that  the  widow  should  have 
a  third  of  each  part  of  the  husband's  estates.  Thus,  if  the 
husband  be  possessed  of  several  different  mines,  it  is  not  ne« 
cessary  that  the  sheriff  should  divide  each  of  them,  but  he 
may  assign  such  a  number  of  them  as  may  amount  to  one^ 
third  in  value  of  the  whole.  And  if  one  of  the  husband'n 
estates  had  been  aliened  with  warranty,  in  many  cases  thie 
whole  of  the  wife's  dower  was  assigned  out  of  there^ 
maining  estates,  if  sufficient."  See,  also,  Bright's  Hus,  and 
Wife,  404,  §  24 

Smith,  McKinlay  A  Poor,  for  the  appellee. 

A  point  is  made  as  to  damages.  The  Code,  §  2027,  makea 
a  demand  necessary  before  damages  can  be  claimed..*  This 
is  only  a  declaration  of  a  common  law  principle.  In  Park 
on  Dower,  297,  it  is  said :  "  So  the  tenant  may  plead  that 
he  has  always  been,  and  still  is,  ready  to  render  dower;  and 
if  he  plead  this  plea  of  toiU  temps  prist,  at  the  return  of 
the  summons,  he  may  pray  that  the  demandant  mayi^wi 
have  damages.  But  the  demandant  may  reply  that  she  reh 
quested  her  dower,  and  the  tenant  refused  to  assign  it^  aad 
issue  shall  be  taken  upon  that.  Also,  on  page  808 :  '^  And 
even  the  heir  hinoself  may,  as  has  been  already  naticed|  save 
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himself  from  damages,  if  he  comes  in  upon  the  summons 
the  first  day  and  acknowledges  the  action,  and  pleads  Umi 
temps  prists  i.  e.,  avers  that  he  was  at  all  times  ready  to  ren- 
der dower,  if  it  had  been  demanded.  In  what  cases  he  may 
plead  this  plea,  has  been  already  stated.  If  the  demandant 
takes  issue  upon  it,  the  damages  will  await  the  event  of  the 
issue.  For  this  reason  it  is  that  Lord  Coke  observes :  "  It  is 
necessary  for  the  wife,  after  the  death  of  her  husband,  as 
soon  as  she  can,  to  demand  her  dower  before  good  testimony, 
for  otherwise,  she  may  by  her  own  default,  lose  the  valae 
after  the  decease  of  her  husband,  and  her  damages  for  de- 
taining of  dower.  But  even  where  the  heir  pleads  ixmt  temps 
prist  with  success,  the  demandant  shall  recover  damages 
from  the  teste  of  the  original  to  the  execution  of  the  writ  of 
inquiry."  We  presume  it  will  be  sufficient,  under  this  rule 
of  law,  to  say  that  the  plea  of  tout  temps  prist  was  not  plead 
in  this  case ;  nor  is  it  true  in  fact,  that  the  party  has  always 
been  ready  and  willing  to  give  the  widow  her  dower,  but^ 
on  the  other  hand,  he  has  been  contending  precisely  the 
contrary.  If  she  recover  at  all,  she  must  recover  damages. 
It  is  alleged  in  the  petition  that  a  demand  was  made ;  also 
the  time  of  the  demand.  In  0*FerraU  v.  Vavis,  1  Iowa, 
660,  a  question  of  damages  was  involved  in  a  case  quite 
similar  to  this. 

Another  point  is  made  in  relation  to  allowing  the  magis- 
trate to  amend  his  certificate  of  acknowledgment.  This  was 
the  original  main  point  in  this  case.  The  case  of  EUioU  v. 
Piersol,  1  Peters,  829  and  340,  involved  precisely  the  same 
question.  In  that  case,  the  clerk  of  the  court  undertook  to 
amend  his  certificate,  after  the  deed  had  been  recorded. 
The  court  held  it  was  immaterial,  whether  the  deed  was 
properly  acknowledged  in  fact  or  not ;  that  it  must  appear 
upon  the  record,  and  the  record  made  at  the  time,  and  at  no 
subsequent  time,  that  the  deed  was  properly  acknowledged. 
It  would  be,  as  we  conceive,  the  height  of  folly  to  allow  a 
person  who  was  a  justice  of  the  peace,  some  twenty  years 
ago,  to  take  a  deed  which  had  been  recorded  ten  or  fifteen 
years,  and  aft;er  he  had  been  out  of  office  as  many  years, 
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and  make  interlineations,  amendments,  and  alterations.  A 
justice  of  the  peace  cannot  amend  or  alter  his  acknowledg- 
ment, after  the  deed  has  once  been  delivered  and  recorded. 
In  PurceU  v.  Ooshon  A  Wife^  17  Ohio,  105,  a  court  of 
chancery  decided  that  they  had  no  power  to  amend  the  ac- 
knowledgment of  a  deed;  much  less,  we  say,  can  such 
amendment  be  made  and  used  in  a  defence  in  a  court  of  law. 

In  regard  to  another  point  made  by  the  appellant,  we 
make  the  following  quotations :  "  A  widow  is  not  bound 
to  take  dower  entire  out  of  the  whole  plantation  in  the  pos- 
session of  the  heirs  of  her  deceased  husband,  but  may  recover 
it  in  parcels  of  the  several  tenants  in  possession."  Sip  v. 
Sawback,  2  Harr.  442.  "  In  general,  dower  is  to  be  assigned 
in  the  separate  parcels  of  the  husband's  land,  as  against 
devisees  or  purchasers  from  the  husband."  Coulter  v.  Hoh 
land,  2  Harring.  830.  "  A  widow  who  is  entitled  to  dower 
in  several  different  tracts  of  land  which  have  been  sold  by 
her  husband  in  his  lifetime,  shall  not  be  permitted  to  take 
the  whole  of  one  tract."  Cook  v.  Fish,  Walker,  423.  "  In 
South  Carolina,  commissioners  of  dower  cannot,  without  the 
consent  of  the  creditors  of  the  estate,  set  off  to  a  widow  one 
entire  lot  of  land  in  lieu  of  one-third  of  each,  separate  lot,  or 
a  sum  of  money  in  lieu  of  the  same."  ScoU  v.  ScoU,  1  Bay, 
564. 

In  Fosdick  v.  Gooding  et  al,  1  Greenl.  80,  it  is  held  that, 
"if  the  husband  alien  to  two  in  severalty  and  die,  the 
widow's  dower  is  to  be  assigned  out  of  each  distinct  parcel 
of  land.  So  if  he  alien  to  one,  and  the  grantee  afterwards 
convey  in  separate  parcels  to  several."  "Common  right 
gives  the  widow  the  third  part  of  each  separate  parcel,  mes- 
suage, or  manor,  by  metes  and  bounds."  "  As  a  summary 
of  the  argument,  so  &r  as  it  has  proceeded,  it  is  apparent, 
that  the  prior  right  of  dower  supersedes  any  titles  capable  of 
being  acquired  to  any  portions  of  the  land  upon  which  it  is 
a  lien,  subsequent  to  the  conveyance  of  the  fee  by  the  hus- 
band of  the  first  doweress,  inasmuch  as  her  right  is  of  a  post- 
liminary  character ;  and  such  other  claims  are  merely  in  the 
poetj  while  she  comes  in  the  per.    Being  in  of  the  estate 
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of  her  husband,  it  follows  that  she  is  to  be  endowed  of 
an  entire  third  part  of  every  separate  parcel,  of  which  he 
was  sole  seized."  In  3  Bacon's  Ab.  214,  we  find :  ''  When 
the  husband  aliens  to  two  in  severalty,  or  he  aliens  to  on^ 
and  HE  aliens  one  part  to  another  or  to  two  in  severalty,  the 
ii^idow's  dower  is  to  be  assigned  out  of  each  parcel  of  land,? 
In  Park's  Law  of  Dower,  235,  we  find :  "  That  an  assign* 
ment  of  one-third  in  value,  and  not  in  point  of  quantity 
merely,  was  what  was  contemplated  by  the  old  law,  admits 
of  no  doubt ;  but  in  the  simple  state  of  property  in  former 
times  it  is  probable  that  the  only  provision  that  was  made 
for  the  security  of  the  doweress,  was,  by  requiring  that  the 
sheriff  should  assign  to  her  a  third  part  of  each  existing  de« 
nomination  of  property, — thus  he  was  bound  to  assign  hec 
a  third  part  of  Uie  arable,  a  third  part  of  the  meadow,  and  f^ 
third  part  of  the  pasture." 

In  the  case  of  O^FerraU  v.  Davis,  1  Iowa,  560,  the  question 
as  to  the  ordinance  of  1787,  and  all  the  other  questions 
made  now,  were  lugged  into  the  case  and  insisted  upon,  as 
strongly  as  in  this.  It  is  perhaps  suMdent  to  say,  that  no 
part  of  the  ordinance  of  1787  was  ever  in  force  on  the  west 
side  of  the  Mississippi,  except  the  articles  of  compact  con- 
tained  in  the  latter  part  of  the  ordinance.  See  Organic  Law 
of  Wisconsin,  Code,  522,  §  12. 

Woodward,  J. — The  first  question  arises  in  the  ac* 
knowledgment,  as  certified  on  the  deed  of  Francis  EL  to 
Harbeson,  and  the  question  is,  whether  it  may  be  shown  by 
evidence  aliunde,  that  everything  required  by  statute  waSi 
in  &ct,  done,  although  the  magistrate  has,  through  mistake^ 
catted  to  certify  a  part ;  and  whether  the  certificate  noaj 
not  be  amended  upon  such  evidence*  As  a  question  stand* 
ing  upon  authority,  this  is  clearly  settled  by  the  following 
cases :  EUiot  v.  Piersol^  1  McLean,  11 ;  S.  C,  1  Pet  828^ 
888 ;  Jourdan  v.  Jtywrdom,  9  S.  &  R  268  ;  Waisoris  Les$&s 
V.  BaUy,  1  Binn.  470 ;  Barnel  v.  Bamet,  15  S.  &  R  78 ; 
Jamison  v.  Jamison,  8  Whart.  457 ;  Worihington!s  Les9»  v.. 
Tixuvg,  6  Ohio,  186 ;   McFarland  v.  Febiger's  Heirs^  6  lb. 


SUPREME  COURT  OASES.— 1867.  897 

■  — 1|««       !■         I  ■■  I     .1  II  I     . II.     ■  ■ 

O^Ferrall  ▼.  Simplot 

887 ;  Oarr  v.  WtUiams,  10  lb.  806 ;  SiUirruin  v.  Oummins^ 
IS  lb.  116 ;  Purcell  v.  Ooshon,  17  lb.  105 ;  Promdence  v. 
Manchesier^  6  Mass.  59 ;  Huyden  y.  WescoUy  11  Oonn.  129. 
And  the  reason  of  the. rule  is  shown  in  the  same  cases. 

In  ElUot  V.  Piersol,  1  Pet.  83&-9,  the  Supreme  Court  of 
the  Union  states  the  question  so  as  to  cover  the  present  case : 
"  The  general  question  involved  in  the  first  instruction  is, 
Can  the  priv^  examination  and  acknowledgment  of  a  deed, 
by  a  feme  covert^  so  as  to  convey  her  estate,  be  legally 
proved  by  parol  testimony?  We  hold  that  they  cannot."  * 
*****  What  the  law  requires  to  be  done  and  appear  of  re- 
cord, oan  only  be  done  and  made  to  appear  by  the  record 
itself)  or  an  exemplification  of  the  record.  It  is  perfectly 
immaterial  whether  there  be  an  acknowledgment  or  privy 
examination  in  &ct,  or  not,  if  there  be  no  record  made  of 
the  privy  examination ;  for,  by  the  express  provisions  of  the 
law,  it  is  not  the  fact  of  privy  examination  merely,  but  the 
recording  of  the  &ct,  which  makes  the  deed  effectual  to  pass 
ihe  estate  of  a  feme  coverV*  The  cases  above  cited  from  1 
Binney,  470,  and  9  Sergeant  k  Bawle,  268,  are  much  like 
the  present  one.  In  the  latter,  C.  J.  Tilghmann  says :  **  In 
that  case,  (1  Binney,)  the  certificate  of  the  magistrate  was 
defective,  and,  in  order  to  supply  the  defect^  parol  evidence 
was  offered  and  was  refused  by  the  court  There  would  be 
no  certainty  in  titles^  if  this  kind  of  evidence  were  permit- 
UA.  After  the  lapse  of  twenty  years,  the  magistrate  is 
called  npon  to  declare  what  took  place  at  the  time  of  the  ac- 
knowledgment. The  law  directs  the  magistrate  to  make 
his  certificate  in  writing,  and  he  has  made  it.  To  that  the 
world  is  to  look,  and  to  nothing  else." 

Some  of  the  cases  indicate,  that  the  law  required  the  offi- 
cer to  record  the  fact  in  his  office.  Perhaps  this  was  in  ad- 
dition to  the  certificate  upon  the  deed.  But  the  cases  in 
Pennsylvania,  and  others,  show  that  the  entering  or  record- 
ing it  on  the  deed,  is  the  same  thing.  The  cases  cited  by 
the  respondent  do  not  controvert  this  doctrine.  Not  one  of 
them,  which  we  have  been  able  to  see,  holds  the  contrary. 
The  case  of  ChessuetY.  Shane^  16  Ohio,  699,  turns  upon  a 
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relieving  statute,  and  partly,  perhaps,  upon  the  portion  of 
the  certificate  which  was  omitted — ^tbat  is,  the  making  the 
contents  known.  Upon  principle,  we  should  think  this  as 
important  as  any  other  part.  But  that  this  case  was  not 
understood  to  overrule  totally  the  previous  cases  in  Ohio, 
cited  above,  will  probably  appear  from  that  of  PurceU  v. 
Ooshon,  17  Ohio,  105,  in  which  one  of  those  cases  is  recog- 
nized. Or,  if  it  does  overrule  them,  it  is  upon  the  strength 
of  the  enabling  statutes  referred  to.  Some  of  the  cases  cited 
by  respondent,  recognize  the  right  of  the  grantor  to  contra^ 
diet  the  certificate.  Such  is  that  of  Jackson  v.  Schoomnaker^ 
4  Johns.  169.  This  right  exists,  for  instance,  when  fraud  is 
supposed  in  obtaining  the  acknowledgment,  or  when  the 
certificate  is  alleged  to  be  false,  and  it  is  proposed  to  show 
that  the  deed  never  was  acknowledged.  And  other  cases 
may  exist.  And  this  is  the  meaning  of  section  1230  of  the 
Code,  and  of  the  act  of  1840,  referred  to  by  respondent. 

But  this  right  is  not  to  be  confounded  with  the  claim  to 
supply  the  defects  of  the  officer's  certificate,  by  other  evi- 
dence; nor  was  the  above  section  intended  to  open  the 
door  to  the  mischief  which  might  be  expected  to  follow  the 
latter  doctrine.  See,  also,  Baveriy  et  ux.  v.  Fridge,  3  Mc* 
Lane,  220 ;  Bamet  v.  Bamet,  15  S.  &  R.  72 ;  Jamison  v. 
Jamison,  8  Wheat.  457 ;  Landon  v.  Blythe,  16  Penn.  532 ; 
Young  v.  Thompson,  14  111.  380. 

Let  us  look  a  moment  at  the  former  law  and  the  statute. 
At  common  law,  the  wife's  dower  could  be  barred  only  by 
the  formal  and  expensive  process  of  fine  and  common  re- 
covery. The  provisions  of  statute  are  a  substitute  for  this, 
and  there  must  be  a  substantial  compliance.  The  above  act, 
(1840,  85,)  in  section  8,  provides,  that  "any  officer  taking 
the  acknowledgment  of  such  instrument  in  writing — ^that  is, 
of  one  conveying  or  affiscting  real  estate — or  taking  the  re- 
linquishment of  the  dower  of  a  married  woman,  or  any  con- 
veyance of  the  real  estate  of  her  husband,  shall  grant  a  cer- 
tificate thereof,  and  cause  such  certificate  to  be  indorsed  on 
such  instrument  or  conveyance."  By  section  20,  it  is  enacted^ 
that  she  "  may  relinquish  her  dower  by  any  conveyance 
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executed  by  herself  and  Imsband,  and  acknowledged  and 
certified  in  the  manner  hereinafter  prescribed."  And  by 
section  23,  the  certificate  of  such  relinquishment  shall  set 
forth,  &c.  This  mode  is  instead  of  the  fine  and  common  re- 
covery at  common  law,  and  clearly  it  must  be  in  writing. 
And  then  the  above  cases,  and  their  reasoning,  apply  with 
full  force  to  the  method  prescribed  by  that  act.  We  think 
the  defects  of  the  certificate  cannot  be  supplied  by  other  evi- 
dence. The  authorities  before  referred  to  prove  farther,  that 
the  matters  omitted  from  the  acknowledgment  in  the  present 
instance,  are  essential  to  its  validity ;  and  that  a  court  of 
chancery  cannot  extend  its  powers  of  relief  so  far  as  to 
amend  it,  by  the  assistance  of  extrinsic  evidence. 

The  defendant  suggests  the  further  question,  whether  the 
complainant  would  be  entitled  to  dower  in  this  lot,  if  she 
bad  not  signed  the  deed.  And  under  this,  he  starts  the 
query,  whether  the  common  law  is  the  law  of  this  state. 
This  question  has  been  suggested  in  this  court  before,  but  it 
has  not  been  with  apparent  seriousness,  and  therefore  it  has 
received  no  formal  answer ;  and  it  is  not  now  pressed,  with 
an  appearance  demanding  more  than  a  suggestive  reply.  In 
the  first  place,  according  to  our  recollection  of  history,  the 
common  law  was  substituted  for  the  civil  by  the  Missouri 
territory,  of  which  this  state  was  once  a  part.  In  the  next 
place,  so  many  rights  and  titles — so  great  interests  have 
grown  up,  as  if  by  and  under  the  common  law,  and  not  by 
and  under  the  civil — that  it  would  be  the*  duty  of  a  court  to 
hold  that  the  people  brought  it  with  them.  The  territory 
has  from  the  beginning,  including  all  private  rights  and 
titles,  been  administered  upon  the  basis  of  the  common  law, 
and  to  hold  that  the  civil,  and  not  the  common  law,  is  the 
law  of  this  state,  would  produce  startling  and  revolutionary 
effects.  The  extent  and  magnitude  of  the  interests  involved, 
would  require  a  court  to  hold  to  the  common  law,  if  there 
was  no  other  reason. 

But,  besides  this,  all  our  laws,  back  to  the  beginning  of  the 
territory,  recognize — assume  the  common  law.  They  would 
many  of  them,  be  unmeaning,  senseless,  without  it.    All 
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the  proceedings  of  the  courts  would  be  so,  and  not  a  judg- 
ment heretofore  recovered  would  be  valid,  nor  a  title  under 
il  But  the  ordinance  of  1787,  for  the  government  of  the 
Northwest  Territory,  made  it  the  law  of  that  country ;  and 
that  wa3  extended  over  Wisconsin,  and  then  the  laws  of 
Wisconsin,  over  Iowa.  And  although  the  statutes  of  Michi- 
gan and  Wisconsin  were  repealed  in  1840,  the  ordinance  of 
1787  was  not  affected,  but  remained  in  full  vigor  as  before. 
That  ordinance  made  the  law  of  dower  one  of  the  funda- 
mental lawa  We  will  not  stop  to  inquire  in  what  it  gave 
dower,  for  the  act  of  January  25,  1889,  (§  44,)  prescribes  it, 
♦*  according  to  the  course  of  the  common  law ;"  and  that 
was,  that  she  was  endowable  of  all  the  land  of  which  the 
husband  was  seized  during  marriage.  Thus  stood  the  law 
of  dower  when  the  deed  in  this  instance  was  made. 

Again :  respondent  claims,  that  the  law  of  1889  was  re* 
pealed  by  the  act ,  of  1848,  without  any  saving  clause ;  and 
thus,  tiiat  law  does  not  rule  this  cause :  and  then  he  urges 
that  the  act  of  1848  was  repealed  by  the  Code  in  1851,  which 
was  before  the  institution  of  this  suit ;  and  that  complainant 
makes  her  claim  under  the  Code.  In  the  case  of  O^FerraU 
V.  Davis^  4  G.  Greene,  358,  this  court  held  that  the 
wife's  right  of  dower  is  governed  by  the  law  in  force  at  the 
time  of  the  making  of  the  deed,  and  not  by  that  in  force  at 
the  time  of  the  husband's  death.  This  was  recognized  in 
Young  V.  WalcoUy  1  Iowa,  174.  No  reason  for  departing 
from  that  decision  is  yet  seen.  See,  also,  Hiichcock  v.  Har- 
rington^  6  Ohio,  290;    Walker  v.  Schuyler,  10  Wend.  480. 

The  defendant  and  appellant  also  makes  the  question, 
whether  the  doweress  is  entitled  to  damages.  A  demand  is 
alleged.  By  the  original  common  law,  the  doweress  could 
not  recover  damages  for  the  detention  of  her  dower.  This 
was  remedied  by  the  statute  of  Merton,  20  Hen,  III,  A.  D. 
12S6.  Under  this  statute  it  was  held,  that  she  should  re- 
cover damages  Jrom  the  death  of  her  husband,  when  he  died 
seized;  but  if  he  did  not  die  seized,  but  had  aliened  the  land, 
she  should  recover  damages  from  the  time  of  making  a  de- 
ma/ndoniy. 
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It  becomes,  in  some  measure  important,  then,  to  inquire 
what  effect,  if  any,  the  statute  of  Merton  has  in  this  state. 
Experience,  and  the  dictates  of  justice,  produced  the  enact- 
ment of  that  statute,  and  they  have  lost  none  of  their  force 
in  the  periods  which  have  passed  since  that  time.    It  is 
urged  that  this  ancient  statute  can  have  no  effect  here,  be- 
cause of  the  enactment  of  the  sixth  section  of  the  act  of  July 
SO,  1840,  (Special  Session,  1840,  chap.  29,  20,)  which  is,  that 
'*  none  of  the  statutes  of  Great  Britain  shall  be  considered  aa 
law  of  this  territory."    The  enactment  of  this  chapter,  con- 
taining a  repeal  of  the  laws  of  Michigan  and  of  Wisconsin, 
as  well  as  the  above  declaration  in  reference  to  the  statutes 
of  Great  Britain,  was  then,  and  has  ever  since  been,  consid- 
ered of  very  doubtful  wisdom,  and  of  no  less  doubtful  effeqt. 
It  seemed  to  be  taking  a  step  in  the  dark.    That  act  did  not 
receive  the  approval  of  the  governor  of  the  territory.    He 
was  a  man  of  age,  experience,  and  of  careful  forethought^ 
and  his  approval  was  withheld  through  doubts  and  fears  of 
the  consequences  of  such  a  step.    The  lawyer  can  readily 
perceive  that  there  was  much  reason  for  hesitation.    The 
statutes  of  England,  from  time  to  time,  modified  and  melio- 
rated the  common  law  to  a  considerable  extent.    Some  of 
them  were  necessary  to  deliver  the  nation  and  the  law  from 
feudal  principles,  and  some  were  requisite  to  adapt  the  law 
to  an  improved  state  of  society  emerging  from  feudal  semi- 
barbarism,  and  to  suit  an  increasing  spirit  of  commercial 
enterprise.    In  this  view  of  them,  these  statutes  were  as 
much  required  by  the  people  of  America,  as  by  those  of 
the  mother  country.    Many  of  them  of  a  general  characteTi 
and  an  enabling  or  remedial  nature,  have  been  adopted  by 
the  different  states,  (even  by  the  new  western  ones,)  eith^ 
by  express  statute  provision,  or  by  re-enactment,  or  by  judi- 
cial construction ;  the  latter  sometimes  declaring  them  adopt- 
ed, and  sometimes  considering  them  as  become  the  <x>nmio& 
law  of  the  state.    Sufficient  has  probably  been  said  to  recall 
to  our  minds  the  importance  of  some  of  these  acts,  and  the 
necessity  that  we  should,  in  some  manner,  receive  the  h&Sb' 
efit  of  the  leading  and  most  important  of  them.    And  these 
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remarks  will  justify  us  in  saying,  that  we  are  not  disposed 
to  give  to  the  above-named  section,  relating  to  the  statutes 
of  Great  Britain,  any  greater  effect  than  is  necessary. 

Then  the  question  is,  whether  the  declaration  of  that  sec- 
tion extends  to  the  statutes  of  England.  Great  Britain  is 
not  the  same  with  England,  although  it  includes  it.  The 
greater  part,  if  not  all,  of  those  beneficial  acts,  which  have 
been  adopted  into  the  laws  of  the  American  States,  were 
enacted  before  the  union  with  Scotland.  The  periods  at 
which  the  English  statutes  have  been  held  to  cease  operat- 
ing upon  American  law,  have  been  different  in  different 
states.  Some  have  stopped  at  the  fourth  of  James  I,  which 
was  about  the  period  of  the  first  emigration  to  this  country ; 
some  have  fixed  the  epoch  of  our  revolution ;  and  some,  if 
we  mistake  not,  that  of  the  revolution  of  1688.  The  act  of 
1840  may  reasonably  be  considered  as  having  prescribed 
the  event  of  the  union  of  the  crown  of  England  with  that 
of  Scotland,  which  was  nearly  contemporaneous  with  that  of 
the  English  revolution,  it  having  taken  place  in  the  year 
1707.  This  is  more  reasonable,  than  to  regard  that  declara- 
tion as  to  the  statutes  of  Great  Britain,  as  synonymous  with 
a  like  declaration  in  relation  to  the  statutes  of  England, 
which  would  receive  support  fix)m  neither  history,  language, 
nor  the  principles  of  interpretation.  We  conclude,  there- 
fore, that  the  statute  of  Merton  is  not  deprived  of  any  effect 
by  the  foregoing  declaration  of  the  act  of  1840.  What 
force,  then,  is  to  be  given  to  it  ?  We  haVe  not  made  the 
foregoing  remarks,  in  order  to  answer  this  question  in  the 
fullest  extent,  for  of  this  we  are  relieved,  as  will  be  shown 
hereafter — ^that  is,  there  is  no  necessity  for  deciding  whether 
damages  would  now  be  recovered  under  that  statute  alone ; 
but  the  law  and  the  decisions,  as  they  were  held  under  it^ 
are  necessary  to  determine  from  whom  those  damages  may 
be  taken,  and  when,  and  from  what  time. 

As  to  the  mere  question,  whether  damages  are  recove^ 
able  in  an  action  for  dower,  it  may  be  safely  answered  that 
ihey  are,  and  ever  have  been,  by  our  law.  The  act  of  De- 
cember 29, 1838,  relating  to  the  action  of  right,  in  section 
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one,  declares  that  to  be  the  proper  lemedj  for  recoyering 
any  interest  in  land ;  section  56  expressly  recognizes  it  as  the 
appropriate  action  for  the  recovery  of  dower ;  and  section  21 
gives  damages,  by  way  of  the  use,  occupation  and  profits 
aocroing  within  six  years  prior  to  the  commencement  of  the 
action.  This  act  continued  the  law  until  the  adoption  of  the 
Code.  Stat  1848,  527.  That  of  February  16th,  1843,  was 
but  an  amendment  of  it,  (Stat  1848,  257) ;  and  that  relating 
to  the  action  of  ejectment  does  not  interfere  with  it,  at  least 
in  this  respect  Stat  1848,  269.  Chap.  116  of  the  Code  re- 
lates to  actions  for  the  recovery  of  real  property,  and  the 
enactments  of  that  chapter  apply  to  '^  any  person  having  a 
valid  subsisting  interest  in  real  property,  and  a  right  to  the 
possession  thereof."  Section  2027  in  the  same  chapter,  re- 
cognizes  it  as  the  proceeding  to  recover  an  interest  in  dower, 
and  section  2008  gives  damages  under  the  name  of  the  use  and 
occupation  for  six  years  prior  to  the  commencement  of  the 
action.  It  is  immaterial,  then,  under  which  of  these  statutes 
the  widow  may  claim,  for  under  both  she  is  entitled  to  them. 
But  the  terms  of  both  are  very  general,  so  much  so  as 
to  apply  to  every  kind  of  interest  in  land,  and  therefore  it  is 
necessary  to  go  beyond  them,  to  learn  of  whom,  and  fix>m 
what  time,  they  may  be  demanded.  Can  she  recover  them 
fitom  the  time  of  her  husband's  death?  Our  statute  says,  for 
six  years  only.  Can  she  recover  them  from  the  heir  and 
his  alienee,  only,  or  also  from  the  husband's  grantee  ?  Our 
statute  does  not  answer;  but  the  adjudications  xmder  the 
statute  of  Merton,  inform  us  that  she  may  recover  against 
the  grantee  of  the  husband,  if  she  has  made  demand,  and 
only  from  the  demand ;  and  thus  we  perceive  that  the  six 
years  of  our  statute  must  be  restrained  by  the  time  of  mak- 
ing such  demand.  Bright's  Hus.  &  Wife,  407,  §§  82  to  47 ; 
1  Hiirdon  Real  Prop.  144  to  161 ;  Sedgwick  on  Dam.,  129 
to  182.  We  learn,  therefore,  that  the  doweress  is  entitled 
to  recover  damages  for  the  detention  of  her  dower,  fix)m  the 
alienee  of  her  husband,  or  his  grantee,  as  measured  by  the 
Yise  and  profits  at  leasts  from  the  time  of  the  demand,  pro- 
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vided  that  were  not  more  than  six  years  prior  to  the  com* 
mencement  of  the  aotion. 

Finally,  the  defendant  claims,  that  the  court  below  ahoxild 
have  ordered  the  assignment  of  dower  to  be  made  in  l&o 
three  lots,  for  all  the  four.  Michael  Tieman  had  become  the 
owner  of  the  four,  and  devised  them  to  his  executors,  who 
conveyed  No.  66  to  the  defendant,  but  still  hold  the  first 
three,  and  an  action  for  dower  in  them  is  now  pending 
against  the  executors.  These  devisees  consent  that,  if  th« 
complainant  is  entitled  to  dower  in  these  lots,  it  may  be 
assigned  in  the  three  first  named,  for  the  whole.  At  com- 
mon law,  this  was  done  in  a  few  instances  only,  and  then, 
generally,  on  account  of  the  nature  of  the  property — as 
when  it  consisted  of  several  mines ;  or  on  ^account  o!  the  in* 
convenience  of  dividing  it,  and  setting  out  the  dower  by 
metes  and  bounds.  But  it  was  never  done,  it  is  apprehend- 
ed,  except  when  the  husband  died  seized. 

Two  objections  may  be  suggested  to  this  course :  If  the 
widow  takes  one  parcel  instead  of  a  third  of  each  of  three  of 
which  she  is  dowerable,  she  assumes  the  whole  risk  of  the 
title  in  the  parcel  taken,  and  if  she  should  be  evicted,  she 
has  no  voucher  over.  This  consideration  may  not  have 
weight  in  the  present  instance,  when  the  title  is  the  same  to 
all ;  but  in  reference  to  a  rule  for  general  action,  it  has  force. 
Another  consideration  of  pertinency  in  some  cases,  is,  that 
the  fund  or  property  to  which  the  creditors  of  the  deceased 
may  resort — ^as,  supposing  Michael  Tieman  himself  had  con« 
veyed  to  the  respondent — ^would  be  diminished  by  just  so 
much  as  the  respondent's  lot  is  relieved.  Here,  again,  we 
admit  that  this  argument  may  not  have  particular  point  in 
the  present  case,  for  the  deceased  did  not  convey  the  lot,  but 
the  executors — or  there  may  be  no  debts  or  other  daimSy 
but  of  this  we  are  not  informed — ^yet  the  rule  adopted  must 
apply  to  all.  The  consent  of  the  executors  would  not  take 
away  the  creditor's  power  of  interference ;  and,  moreov^, 
although  the  executors  consent,  the  great  question  is^— does 
the  dowere$8  consent.    The  court  oanifot  compel  her  thus  to 
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take  her  dower,  and  if  she  is  not  assenting,  it  cannot  be 
done.  The  present  case  shows  no  concurrence  on  her  part.' 
1  Hilliard  on  Be&l  Prop.  157,  et  seq  ;  1  Bright's  Hus.  and 
Wife,  867,  et  seq.,  404. 

We  are  of  the  opinion  that  the  decree  of  the  District  Court 
must  be  affirmed. 


Clark,  Administrator  v.  Griffith,  Executor. 

Uniess  a  deride  to  the  wife  by  the  huabaQd,  either  by  express  words,  or  by  ne* 
eessaiy  implication,  is  intended  in  lien  of  dower,  the  wife  wiU  not  be  oom- 
polled  to  elect  which  she  will  take,  but  is  entitled  to  both. 

U  it  is  left  in  doabt  whether  it  was  the  testator's  intention  that  the  wife  should 
take  the  devise,  in  addition  to  her  dower,  she  will  not  be  put  to  her  eleo- 

tlOD. 

D.  D.,  who  died  without  issue,  derised  to  his  wife  for  life^  two  hundred  and 
fivty  acres  of  land,  and  twelve  hundred  dollars,  to  build  her  a  house,  and  all 
his  household  and  kitchen  furniture,  and  after  other  bequests,  directed  that 
at  the  death  of  his  wife,  the  real  estate  devised  to  her,  should  g^  to  the  mi- 
nor heSrs  of  J.  D.    The  widow  having  deceased,  an  aetiou  was  brought  by 
lier  administrator  against  the  executor  of  the  husband,  to  recover  one-half  of 
,  the  aoBets  of  the  estate  of  the  husband,  to  which  it  was  alleged,  the  widow 
.  was  entitled.    The  executor  answered,  denying  the  right  of  the  widow,  to 
'  one-half  of  the  personal  estate,  setting  up  the  will  of  the  testator  and  its  pro- 
'  iMte,  and  alleging  that  the  widow  approved  of  the  provision  made  by  the 
'  flaid  wiU  for  her  support    To  this  answer,  the  plaintiff  replied,  admitting  the 
execution  of  the  will,  and  averring  that  the  said  widow  rejected  the  provi- 
sion made  for  her  by  the  will,  and  claimed  her  dower ;  that  she  relinquished 
all  rights  conferred  upon  her  by  the  will ;  and  that  she  never  at  any  time, 
approved  fti  the  provisions  of  the  same,  respecting  herself    Attached  to  this 
replicatioiv  were  copies  of  the  protest  made  by  the  widow  to  the  county 
«>ort»  against  the  provisions  made  for  her  by  the  will,  and  of  her  petition  for 
the  assignment  of  her  dower.    The  replication  was  demurred  to,  for  the  fol- 
lowing reasons :  1.  That  the  petition  to  the  county  court  for  dower,  was  in- 
euffident  to  idiow,  that  the  widow  elected  to  take  dower,  and  relinquished 
her  rights  under  the  will ;  2.  That  the  protest  made  to  the  county  courti 
did  not  amount  to  arelinquishment  by  her,  of  all  rights  conferred  upon  her 
by  the  will,  which  demurrer  was  sustained  by  the  court 
JBieldy  1.  That  there  did  not  appear  to  be  any  such  inconsistency  between  the 
widow's  chum  for  dower,  and  her  right  to  the  estate  devised  to  her  by  the 
iviD,  as  should  nfloessarily  put  her  to  an  electk>n  between  them. 
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S.  Tluit  the  ooart  erred  in  saBtaining  the  demnirer. 

Seotion  1410  of  the  Code,  in  relation  to  the  rigfatiof  thewifein  the  ertate  ofa 

hnsbuid  djiag  withoot  iasae,  is  intended  to  refer  primeiilj  to  the  eetateof  i^ 

person  who  dies  intestate,  without  iasae. 
Where  the  husband  dies  without  issue,  and  the  estate,  or  part  of  K^  is  disposed 

of  bj  will,  the  widow  is  not  entitled  to  one-half  of  the  estate. 
The  husband,  though  dying  without  issue,  may,  by  his  will,  depiire  his  wife  oC 

all  interest  in  his  estate,  except  her  dower,  as  allowed  by  law. 

Appeal  from  the  Warren  District  Court, 

The  plaintiffclaimsof  the  defendant,  the  sumof  fourtlioa- 
sand  dollars^  which  he  avers  is  one-half  of  the  assets  of  the 
estate  of  David  Demaree,  deceased,  in  the  hands  of  defend-  ' 
ant,  his  executor,  to  which  Susan  Jane  Demaree,  the  pkintiflrff 
intestate,  was  entitled,  as  the  widow  of  said  David,  he  havii^ 
died  withoQt  issue.  The  defendant  denies  the  right  of  the 
plaintiff,  to  the  four  thousand  dollars,  or  any  other  sum ;  de- 
nies that  Susan  Jane  Demaree,  as  widow,  was  entitled  to  one- 
half  of  the  personal  estate  of  her  deceased  husband,  and  avers 
that  D.  Demaree,  at  his  death,  left  a  will,  by  which  he  dis- 
posed of  his  estate,  which  will  has  been  duly  proved,  and 
admitted  to  record,  and  by  which  he  devised  certain 
real  estate  to  his  said  widow,  for  her  life,  and  bequeathed 
to  her  the  sum  of  twelve  hundred  dollars;  and  that  af^ 
ter  the  death  of  said  testator,  the  said  Susan  Jane  approved 
of  the  provision  made  by  the  said  will  for  her  support  He 
denies  that  assets  to  the  amount  charged,  have  come  to  his 
hands  as  executor,  and  avers  that  there  are  claims  against 
the  estate  still  unsettled.  To  this  answer  the  plaintiff  re- 
plied, admitting  the  execution  of  the  will,  and  averring  that 
the  said  Susan  Jane  rejected  the  provision  made  for  her  by 
the  same,  and  claimed  her  dower ;  that  she  relinquished  all 
rights  conferred  upon  her  by  the  will ;  and  that  she  never, 
at  any  time,  approved  of  the  provisions  of  the  same,  in  r^ 
spect  to  herself  Plaintiff  further  avers,  that  the  debts 
against  the  estate  are  all  settled,  and  that  the  amount  claimed 
is  in  defendant's  hands  as  exscutor.  Copies  of  the  protest 
made  by  the  widow,  to  the  county  court,  against  the  pro- 
visions made  for  her  by  the  will,  and  of  her  petition 
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application  to  said  court,  to  have  her  dower  set  off  and  al- 
lotted to  her,  are  made  part  of  the  replication,  and  attached 
thereto.  To  this  replication,  the  defendant  demurred,  and 
assigned  the  following  causes  of  demurrer : 

1.  That  the  petition  of  Susan.Jane  Demaree  to  the  county 
courts  to  have  her  dower  set  off  to  her,  is  insufficient  to  show 
that  she  elected  to  take  dower,  and  relinquished  her  rights 
under  the  will. 

2.  That  her  protest  made  to  the  county  court  against  the 
provision  made  for  her  by  the  will,  does  not  amount  to  a  re* 
linquishment  by  her,  of  all  rights  conferred  upon  her  by  the 
wilL  The  demurrer  was  sustained  by  the  District  Court ; 
and  from  this  judgment  the  plaintiff  appeals,  and  assigns  for 
error,  that  the  court  sustained  the  demurrer  to  the  repli* 
cation. 

K,  W.  Hastmany  for  the  appellant 

Trimble  Jc  Bciher^  for  the  appellee. 

Stockton,  J. — ^David  Demaree,  by  his  will,  after  directing 
the  payment  of  his  debts,  devises  to  his  wife  two  hundred 
and  forty  acres  of  land,  and  bequeathed  to  her  twelve  hun- 
dred dollars,  to  bmld  l^r  a  house,  and  all  his  household  and 
kitchen  furniture.  He  gives  to  his  brother  John,  all  his 
personal  property  in  the  state  of  Indiana.  The  remainder 
of  his  estate,  personal  and  real,  he  directs  to  be  sold,  and  the 
proceeds  divided  equally  between  the  minor  heirs  of  John 
Demaree,  James  M.  Bice,  and  Samuel  Demaree,  except  five 
hundred  dollars  to  the  American  Bible  Society.  At  the 
death  of  his  wife,  he  directs  that  the  real  estate  devised  to 
her,  shall  go  to  the  heirs  of  John  Demaree.  The  defendant 
was  appointed  executor.  The  first  question  arising  in  the 
cause,  is  as  to  the  sufficiency  of  the  plaintiff^s  replication  to 
defendant's  answer.  The  District  Court  adjudged  that  this 
replication  was  insufficient,  by  reason  of  its  not  showing  that 
Susan  Jane  Demaree,  the  widow,  at  the  time  of  claiming  her 
dower,  had  relinquished  all  rights  conferred  upon  her  by 
tiie  will  of  her  husband.    The  point  made  by  the  counsel  to 
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that  court,  was,  that  the  relinquishment  should  have  been 
executed  by  her,  with  aU  the  formalities  requisite,  in  the  con- 
veyance of  an  interest  in  real  estate.  And  we  gather  from 
the  record,  that  the  court  was  of  opinion,  that  such  a  relin- 
quishment should  have  beeii  signed  and  executed  by  her, 
and  it  not  being  shown  by  the  replication  that  this  had  been 
done,  it  was  insufficient,  and  the  plaintiff  not  entitled  to 
bring  this  suit 

This  ruling  of  the  District  Court  was  erroneous.  The 
conclusive  reason  why  no  such  relinquishment  was  neces- 
sary, is  to  be  found  in  the  fact,  that  there  does  not  appear 
tt>  be  any  such  inconsistency  between  the  widow's  claim  for 
dower,  and  the  right  to  the  estate  devised  to  her  by  the  will, 
as  should  necessarily  put  her  to  an  election  between  them. 
The  allowing  of  both  to  stand,  does  not  defeat,  interrupt,  or 
disappoint  the  other  provisions  of  the  will.  Unless  a  devise 
to  the  wife,  to  be  ascertained  either  from  express  words,  or 
by  necessary  implication,  is  intended  to  be  in  lieu  of  dower, 
she  will  not  be  compelled  to  elect  which  she  will  take,  but 
18  entitled  to  both.  K  it  is  left  in  doubt,  whether  it  was  the 
testator's  intention  that  she  should  take  the  devise  in  ad* 
dition  to  her  dower,  she  will  not  be  put  to  her  election. 
Oorriel  v.  -Ham,  2  Iowa,  556 ;  Church  v.  B^Uj  2  Denio,  430; 
Adsit  V.  Ackiij  2  Johns.  448 ;  Smith  v.  Kinskem^  4  lb.  9. 
In  this  view  of  the  case,  the  question  whether  it  was  neces- 
sary for  the  widow  to  have  made  and  executed  a  formal  re- 
linquishment of  her  rights  under  the  will,  at  the  time  of 
entering  her  protest  against  it,  and  filing  her  petition  to  have 
her  dower  assigned  her ;  as  well  as  the  question  whether 
such  protest  and  petition  amount  to  such  .relinquishment,  in 
die  sense  in  which  the  word  is  used  in  the  statute,  becomes 
immaterial,  and  it  is  not  necessary  for  us  to  decide  it  If 
she  was  entitled  to  the  devise  in  addition  to  her  dower,  she 
was  not  required  to  make  any  relinquishment  of  her  rights 
under  the  will. 

This  much  will  perhaps  be  sufficient  to  dispose  of  the 
questions  arising  upon  the  delnurrer  as  to  the  necessity  of  a 
formal  relinquishment  by  the  widow.    Upon  another  ques- 
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tion  which  has  been  urged  in  the  argument,  as  to  the  quan- 
tity of  interest  in  the  personal  estate  the  plaintiff  is  entitled 
to  recover,  it  may  be  proper  for  us  to  give  our  views.  The 
plaintiff  claims  to  be  entitled  to  recover  one  half  of  the  per- 
sp.^al  estate  of  the  decedent,  he  having  died  without  issue. 
^E3us  claim  is  based  upon  section  1410  of  the  Code.  We  do 
n<M;  think  this  section  applies  to  the  present  case.  Taking 
it  in  connection  with  section  1408,  we  think  it  is  intended 
to  refer  primarily  to  the  estate  of  a  person  who  dies  intestate, 
wi&oiut  issue.  Where  the  estate,  or  part  of  it,  is  disposed  of 
by  will,  the  widow  is  not  entitled  to  one-hal£  The  husband, 
though  dying  without  -issue,  may  by  his  will  deprive  his 
vife  of  all  interest  in  his  estate,  except  her  dower,  as  allowed 
by  Iftw.  K  a  portion  of  the  estate  remain  undisposed  of  by 
will,  the  question  whether  she  is  entitled  to  any  part  of  it, 
sad  if  so,  to  what  part,  does  not  necessarily  arise  in  this  case, 
and  is  not  decided.  If  no  part  is  disposed  of  by  will,  and 
liie  husband  dies  without  issue,  one-half,  goes  to  his  widow. 
Ineuofa  case,  however,  she  takes  it  by  inheritance,  as  heir, 
rather  than  as  her  dower  as  a  widow.  In  this  case,  David 
Demaree,  by  his  will,  disposed  of  all  his  estate.  The  widow 
was  therefore  entitled  to  but  one-third  of  the  personal  estate, 
fljB  her  dower,  after  the  payment  of  debts. 

Some  question  is  made  in  the  argument,  as  to  the  suffi- 
denoy  of  the  petition,  and  as  to  right  of  the  plaintiff  to  bring 
thissuU  against  the  defendant  as  executor,  without  alleging 
that  his  accounts  had  been  settled  by  the  county  court,  and 
thettmount  remaining  in  his  hands  ascertained.  The  petition 
seems  to  us  to  be  inartificially  drawn,  and  with  less  distinct- 
ntess  of  averment  than  we  should  ordinarily  feel  disposed  to 
esEOuse.  As  it  was  not  demurred  to,  however,  and  is  in  some 
degree  helped  out  by  the  averment  of  the  replication,  it  may 
be  allowed  to  be  sufficient.  But  as  the  judgment  must  be 
wversed,  and  the  cause  go  back  for  further  hearing  in  the 
Bistriot  Court^  we  suggest  that  the  merits  of  the  cause,  and 
the  ends  of  justice,  may  be  more  satis&ctorily  arrived  at  by 
a  repleader,  which  we  recommend  to  both  parties. 

'         .  Judgment  reversed. 
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Where  there  are  seyeral  respondents  to  a  bill  in  eqalt7,  agwnst  whom  Uw 
same  daim  to  relief  is  made^  some  of  whom  deny  the  right  of  the  oomplain- 
ant  to  the  relief  sought,  while  others  allow  de&nltB  to  be  entered  againat 
them,  the  oomplainant  is  not  entitled  to  a  decree  against  those  in  defiMiU^ 
unless  he  establishes  his  right  to  the  relief  prayed  for  against  thoso  \rbo 
have  appeared. 

A  complainant  in  Chancery  is  required  to  satiaiy  the  chancellor  that  he  is  en- 
titled to  relief;  althoogh  there  has  been  no  appearance  by  the  respondent 

If  the  proof  made,  shows  a  want  of  equity  in  the  complainant's  case,  he  mart 
fiul  in  his  soil 

P.  having  a  "  daim  "  or  **  settler's  right  *'  on  a  certain  tract  of  land,  on  the  IStii 
of  August,  1838,  by  a  written  agreement,  sold  the  same  to  W.  for  the  con- 
sideration  of  $1,600.  This  agreement  was  filed  for  record  on  the  9th  of  De- 
cember, 1838,  but  was  never  acknowledged.  0.  and  D.  having  actual  notice 
of  said  agreement,  in  March  and  April,  1839,  purehased  the  interest  of  W. 
in  the  land,  and  on  the  12th  of  the  latter  month,  P.  on  the  margin  of  the 
record*  where  said  agreement  was  recorded,  made  and  signed  an  entry  of 
satisfaction  as  follows :  "  I  hereby  relinquish  all  my  right,  title,  interest  sod 
daim  to  the  within  described  property,  for  value  received."  The  land  was 
entered  in  the  years,  1839,  1840  and  1841,  by  different  individual  and  in 
different  parcels.  A  portion  was  pre-empted  in  1840,  by  one  P.  and  aa* 
other,  at  which  time,  P.  (the  oomplainant)  as  one  of  thdr  witneasee^  made 
oath,  that  he  had  no  interest  in  said  land,  and  that  so  fhr  as  he  knew,  theie 
was  no  other  daim  thereon,  than  that  set  up  by  the  pre-emptors.  P.  nerer 
resided  on  this  land,  and  at  the  time  of  his  sale  to  W.  had  a  daim  or  daims 
on  a  section  or  more  of  government  land,  besides  the  tract  in  controveny. 
The  sale  to  W.  was  made  with  the  understanding  that  W.  was  to  hdd  Ihs 
daim  for  P.  for  an  agreed  consideration,  and  P.  was  to  fbmish  the  mon^ 
to  enter  the  same,  and  then  take  the  conveyance  fh>m  W.  When  P.  flold 
to  W.,  the  daim  was  worth  about  the  sum  stipulated  in  the  agreement 
Several  years  since,  a  portion  of  the  land  was  laid  off  into  lota,  as  additioni 
to  the  town  of  Burlington,  since  which,  many  valuable  improvements  have 
been  made  on  it,  and  the  premises  are  now  worth  fW>m  $76,000  to  $100,000. 
P.  has  constantiy  since  1835,  resided  near  the  land,  and  passed  over  or  neer 
it,  during  that  time^  at  least  once  each  week.  He  has  also^  taken  title  to 
some  of  the  lots  so  laid  off  on  said  land,  fh)m  the  original  proprietors  or  their 
grantees,  and  again  contracted  to  sell  the  same.  W.  left  the  county  for 
parts  unknown,  soon  after  his  sale  to  iT  and  0.,  insolvent,  and  until  the  last 
five  years^  P.  has  set  up  no  right  or  daim  to  the  premises^  under  his  oontraot 


[1]  This  cause  was  decided  at  the  June  term,  1866,  but  was  overiooked  at 
the  time  when  the  decisions  of  that  term  were  prepared  for  the  prssB. 
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with  W.-^ior  is  any  reason  shown  for  the  delay.  On  1»U  filed  bj  P.  addi^ 
a  decree  for  the  land,  or  that  he  may  have  a  lien  on  the  same,  for  the  pur- 
chase money  under  the  contract  with  W. ;  .fTeU^  That  P.  was  not  entitled 
to  relief 

Appeal  from  the  Des  Moines  District  Court. 

This  case  was  before  this  court  at  the  June  term,  1855| 
on  a  demurrer  to  the  complainant's  bill.  See  1  Iowa,  28. 
This  demurrer  was  oyerruled,  and  cause  remanded,  with 
leave  to  defendants  to  plead  or  answer  over.  Since  that 
time,  complainant  has  amended  his  bill,  asking  that  the  land 
in  controversy  may  be  decreed  to  him ;  making  other  per- 
sons, (who  claim  the  land  as  subsequent  purchasers  from  the 
original  patentees,)  parties ;  and  containing  still,  an  alterna- 
tive prayer,  that  if  the  court  cannot,  under  the  circumstan- 
ces,  decree  him  the  land,  he  may  have  a  judgment  for  what 
he  claims  is  the  purchase  money  due  and  unpaid ;  and  that 
the  same  be  made  a  lien  on  the  premises.  As  shown  by  the 
former  opinion,  complainant  commenced  this  suit  in  August^ 
1864,  and  bases  his  claim  to  this  land,  upon  a  ''  claim  or 
settler's  right,"  thereto,  which  he  alleges  he  sold  to  one  Wil- 
son, for  the  sum  of  fifteen  hundred  dollars,  on  Mling  to  pay 
which,  when  the  land  was  entered,  the  premises  were  to 
revert  to  complainant  He  charges  that  this  money  never 
has  been  paid,  and  that  David  and  Cameron  purchased  this 
claim  of  Wilson,  with  knowledge  of  this  contract,  and  for 
the  purpose  of  defrauding  complainant  Some  of  the  de- 
fendants are  minors,  who,  with  most  of  the  adult  defendants^ 
deny  by  their  answers,  each  and  every  sustained  allegation 
contained  in  the  bill.  Some  of  the  defendants  make  default. 
A  portion  of  them,  also,  plead  the  statute  of  limitations,  and 
satis&ction  or  payment  of  the  amount  due  and  owing  said 
complainant  on  his  said  contract  with  Wilson.  The  answers 
also  deny  notice  of  complainant's  claim  to  this  land,  or  of 
said  contract,  and  aver  that  the  respondents  are  purchasers 
without  notice. 

The  material  &cts,  as  now  presented  by  the  depositions 
and  exhibits,  are  as  follows :   The  agreement  between  com- 
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plainant  and  Wilson,  was  made  August  16tli,  1838,  and 
tras  filed  for  record  December  9th,  of  that  year,  but  was 
never,  acknowledged.  Cameron  and  David  were  the  only 
parties  who  had  actual  notice  of  said  agreement,  before 
making  their  respective  purchases.  They  purchased  Wil- 
son's interest  in  March  and  April,  18.39,  and  on  the  12th  of 
the  latter  month,  complainant,  on  the  margin  of  the  record 
"where  said  agreement  was  recorded,  made  the  following 
ontry  of  satisfaction : 

"  I  hereby  relinquish  all  my  right,  title^  interest  and  claim 
to  the  within  described  property,  for  value  received.  April 
12th,  1839.  John  Pierson." 

The  land  was  entered  in  the  years  1839, 1840  and  1841, 
by  different  individuals,  in  different  parcels.  A  portion  was 
pre-empted  in  1840,  by  one  Patterson  and  another,  and  at 
lihafc  time,  complainant,  as  one  of  their  witnesses,  made  oath 
tiiat  he  had  no  interest  in  said  land,  or  said  pre-emption 
claim ;  and  that,  as  far  as  he  knew,  there  was  no  other  claim 
thereon  than  that  set  up  by  said  pre-emptors.  Complainant 
never  resided  on  this  claim,  and  at  the  time  of  his  sale  to 
Wilson,  had  a  claim  or  claims  on  a  section  or  more  of  gov* 
eniment  land,  besides  the  tracts  in  controversy.  It  is  also 
shown,  that  this  sale  was  made  with  the  understanding,  that 
Wilson  was  to  hold  the  claim  for  complainant,  for  an  agreed 
oonsideration ;  and  that  complainant  was  to  furnish  the 
money  to  enter  the  same,  and  then  take  the  conveyance 
from  Wilson.  When  Pierson  sold  to  Wilson,  the  claim  was 
worth  about  the  amount  stipulated  to  be  paid  in  the  bond. 
Several  years  since,  a  portion  of  the  land  was  laid  off  into 
lots,  as  additions  to  the  city  of  Burlington — many  valuable 
improvements  have  been  made  thereon — and  the  premises 
in  dispute  are  now  worth  from  seventy-five  to  one  hundred 
thousand  dollars.  Complainant  has  continually  since  1835, 
lesided  near  this  land,  and  passed  over  or  near  it,  during 
iSaht  time,  at  least  once  each  week ;  and  he  has  himself  taken 
title  to  some  of  the  lots  so  laid  off  on  said  land,  from  the 
original  proprietors  or  their  grantees,  and  again  contracted 
to  sell  the  same. 
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The  consideration  paid  for  the  discharge  of  said  agree- 
ment by  complainant,  was  small,  bat  the  amount  thereof)  by 
whom  paid,  or  under  what  circumstances,  is  not  shown 
otherwise  than  by  the  said  written  entry  itself.  Wilson  left 
the  county,  for  parts  unknown,  soon  after  his  sale  to  Oath- 
eron  and  David,  insolvent ;  and  until  the  last  five  years, 
complainant  has  set  up  no  right  to,  or  claimed  any  lien  upon, 
the  premises,  under  his  contract  with  Wilson  ;  nor  is  there 
any  reason  shown  for  this  delay.  The  court  below  found 
for  the  respondents,  and  dismissed  complainant's  bill,  and  he 
appeals. 

James  Oreen^  for  the  appellant. 

Browning  &  Tracy,  Starr  &  Phelps  and  D,  Borer,  for  the 
appellees. 

Wright,  C.  J. — We  have  no  hesitation  in  concluding, 
that  the  decree  below  should  be  affirmed.  Without  refer- 
ring to  several,  not  to  say  many  grounds,  on  which  the  cor- 
rectness of  this  decree  might  be  sustained,  it  is  enough  to 
place  it  upon  one,  which  we  think  is  quite  sufficient  to  dis- 
pose of  the  case.  We  allude  to  the '  fact,  that  complainant 
has  been  paid,  or  received  satisfaction,  for  his  interest  in  the 
daim  which  he  sold  to  Wilson,  and  which  forms  the  basis 
of  his  whole  action.  For  it  is  obviously  true,  that  if  the 
consideration  money  has  been  paid,  or  that  which  is  the 
basis  of  complainant's  right  of  action,  has  been  met  or  dis- 
charged, his  action  must  fail — even  though  every  other 
question  involved  in  the  case  might  be  determined  in  his 
fevor.  There  is  no  testimony  throwing  any  doubt  upotf 
the  fact,  that  complainant  did  sign  this  entry  of  satisfi»3tioii. 
There  is  no  fraud  or  mistake  of  any  character,  shown ;  nor 
is  it  pretended  or  proved,  that  when  signing  it,  he  was  in 
ignorance  of  his  right.  It  stands  as  a  simple  entry  of  satis- 
&ction,  unexplained  and  unimpeached.  And  yet,  in  the 
&ce  of  this  &ct,  established  by  the  record  most  conclusirely, 
we  are  asked,  after  the  lapse  of  fifteen  years,  when  this  land 
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has  appreciated  in  value  to  an  almost  fabulous  extent— after 
numerous  bona  fide  purchasers  without  notice,  for  a  valuable 
consideration,  have  acquired  interests  therein,  and  made 
valuable  improvements  thereon — and  notwithstanding  com- 
plainant had  notice  of  the  same,  by  his  vicinity  to  the  prem- 
ises, and  passing  by  and  seeing  the  progress  thereon,  and 
after  he  has  himself  recognized  the  tide  which  he  now  at- 
tacks, by  purchasing  under  the  same,  without,  as  far  as 
shown,  any  want  of  knowledge  as  to  the  true  state  of  the 
title,  we  say,  and  yet,  notwithstanding  all  these  circum- 
stances, we  are  asked  to  conclude,  without  evidence,  that 
this  entry  was  a  mistake,  or  did  not  operate  to  discharge 
complainant's  claim  to  the  land,  and  hence  cannot  now  de- 
feat his  action. 

The  counsel  for  appellant,  however,  in  order  to  avoid  the 
effect  of  this  receipt,  or  entry  of  satisfaction,  interposes  sev- 
eral objections  to  its  sufficiency.  He  treats  it  as  a  deed  of 
release,  and  says  it  does  not  conclude  complainant,  because 
it  had  no  seal^  witness^  acknowledgment  or  release.  In  making 
these  objections,  we  think  counsel  entirely  misconceive  the 
nature  and  character  of  this  writing  or  entry,  so  signed  by 
Fierson,  as  stated  when  the  case  was  formerly  under  consid- 
eration. Equity  treats  Wilson  as  a  mortgagor,  and  Pierson 
as  a  mortgagee,  under  this  instrument,  and  (taking  the  fsictB 
in  the  petition  to  be  true  as  the  matter  then  stood),  that 
Pierson  had  a  right  as  such  equitable  mortgagee,  to  a  ven- 
dor's lien  to  secure  the  purchase  money.  And  as  an  ordi- 
nary mortgage  may  be  entered  as  satisfied  by  the  mort- 
gagee, on  the  margin  of  the  record,  when  recorded,  without 
the  formality  of  a  seal,  witness,  acknowledgment,  or  naming  a 
rdease,  so  as  to  afterwards  bind  him,  so  may  this  equitable 
lien  be  so  discharged.  And  while  it  is  true,  that  by  the 
ancient  principles  of  the  common  law,  a  contract  could  only 
be  dissolved,  by  the  same  solemnity  with  which  it  was 
created,  yet  it  is  also  true,  that  as  commerce  and  contracts 
have  extended  and  multiplied,  this  rule,  so  £u:  as  the  for- 
mality of  a  seal  is  concerned,  has  been  fgund  inconvenient, 
and  but  little  regarded.    Hence,  at  this  tin^e,  if  it  is  shown 
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that  a  debt  has  been  paid,  a  court  of  equity,  at  least,  -will 
give  relief  tboagh  the  acquittance  may  not  be  evidenced  in 
accordance  with  the  old  rule.  Suppose  it  was  proved  by 
parol,  that  this  money  was  paid,  either  by  a  person  who  was 
present  at  the  payment,  or  by  the  admission  of  complainant, 
could  it  be  claimed  that  he  should  be  allowed  to  again  col- 
lect  it?  Knot,  it  appears  to  us,  that  the  case  is  stronger 
against  him,  where  he  acknowledges  its  receipt  in  writing, 
though  such  writing  may  not  be  under  seal.  C!ounsel  mis* 
take,  also,  when  they  assume  that  this  discharge  is  in  the 
nature  of  a  conveyance  or  release  of  real  estate.  This  bond, 
BB  in  the  case  of  mortgage,  (treating  the  daim  right  in  this 
instance,  for  the  purposes  of  the  requirement,  as  real  estate), 
is  in  the  form  of  a  conveyance,  or  an  instrument  creating 
an  interest  therein,  but,  in  substance^  it  is  but  a  security 
for  ihe  payment  of  the  money ;  and  when  the  debt  or 
consideration  is  paid,  the  mortgagee  becomes  the  trustee 
of  the  mortgagor,  or  vendor,  and  the  trust  property  is  in 
equity  discharged  of  the  lien.  Wentz  and  wife  v.  Dehaven^ 
1  Say  &  Ravo.  812,  and  authorities  there  cited ;  Powell  on 
Mortgage,  (8d  ed.)  68 ;  Simpson  v.  AmmonSj  1  Binn.  177 ; 
Martin  v.  MowUn,  2  Burr.  979.  And  we  may,  with  pro- 
priety, adopt  the  language  of  the  latter  case,  and  say,  it 
would  be  most  injurious,  and  against  all  good  conscience,  if 
after  the  lapse  of  fifteen  years,  during  which  the  subsequent 
purchasers  have  relied  on  this  satisfaction,  this  complainant 
was  allowed  to  recover  either  the  land  or  the  consideration. 
To  allow  him  to  do  so,  under  the  circumstances  of  the  case, 
would  shock  all  of  our  ideas  of  the  duty  of  a  chancellor,  or 
the  purposes  and  principles  which  govern  courts  of  justice. 
If  there  was  any  doubt  as  to  the  execution  of  this  receipt- 
or any  testimony  to  show  that  it  was  obtained  by  fraud — 
the  case  would  of  course  stand  upon  a  different  ground.  We 
do  not  understand,  then,  that  when  this  receipt  was  given, 
our  law  required  anything  more  formal  than  that  which  the 
complainant  adopted,  and  by  which  we  are  fully  justified  in 
saying,  he  regarded  himself  bound,  for  years  afterwards, 
under  circumstances  that  repel  all  idea  that  he  was  ignorant 
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of  the  condition  of  the  property,  and  the  accruing  rights  of 
others  or  his  own. 

ft 

It  is  jRirther  said,  however,  that  some  of  the  defendants 
made  default,  and  as  to  them  it  was  error  to  dismiss  com- 
plainant's bill. .  But  it  must  be  remembered,  that  complain* 
ant  makes  his  claim  against  such  defendants,  for  the  saooe 
title  or  right  that  he  does  against  those  that  did  appear,  and 
none  other.  That  right  he  was  bound  to  establifiji,  so  aa  to 
satisfy  the  chancellor  that  he  should  have  relief  though 
there  had  been  no  appearance  by  any  of  the  defendants. 
And  though  nei^er  of  the  defendants  had  answered,  if  the 
proof  made,  shows  a  want  of  equity  in  complainant's  case^ 
he  must  fail  in  his  action.  We  think  he  does  not  show  him- 
self entitled  to  the  relief;  on  the  contrary,  we  eannot-but 
think  that  every  prominent  circumstance  in  the  case,  nega- 
tives his  claim ;  and  he  should  have  no  greater  relief  agaiost 
those  in  de&ult,  than  against  those  who  have  in  &ct  aa- 
Bwered. 

We  might  place  the  affirmance  of  this  decree  upon  oth^r 
grounds,  equally  aa  satis&ctory,  as  the  one  above,  stated. 
There  are  to  our  minds,  several  upon  which  the  decree  be- 
low might  be  sustained.  But  without  extending  an  opimoo, 
upon  a  case  that  we  think  is  so  entirely  free  fix>m  difficulty, 
we  have  deemed  it  only  necessary  to  notice  this  one. 

Decree  affirmedi 


Sackett,  Belcheb  &  Co.  v.  Partridge  &  Cook. 

The  facta  alleged  in  an  affidavit  or  petition  for  am  attachment,  cannot  be  ccm- 
troverted,  and  an  issue  raised  thereon,  in  the  principal  suit 

Such  issues  can  be  made  only  in  an  action  on  the  attachment  bond. 

The  fact  that  the  plaintiff  haa  not  recovered  the  whole  of  the  daim  forwhic)L 
suit  was  brought,  affords  no  ground  for  quaabing  an  attachment  jtto  ianio. 

In  a  suit  commenced  by  attachment,  where  issue  is  taken  on  the  facts  alleg^ 
in  the  petitioii  as  a  ground  for  the  attadiment^  the  allegations  set  forth  ift 
othtf  petitiona  for  attachments  agamst  the  same  defendant^  and  in  which 
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BoitS)  jadgments  Jiav®  been  rendered  \sj  de&nlt,  are  not  admiaalble  in  evi- 
denoe^  to  prore  the  &otB  alleged  in  aiioh  petition. 

Appeal  from  the  Linn  District  Court 

This  action  was  brought  upon  a  bill  of  exchange,  drawn 
by  the  defendants,  for  $500,  on  the  16th  of  September,  1856, 
and  protested,  and  upon  an  open  account  for  goods  and  mer- 
chandise,  sold  and  delivered  the  defendants,  to  the  amount 
of  $1,128.18.  The  petition  embraces  a  prayer  for  an  attach- 
ment, based  upon  the  allegation  and  affidavit,  that  "the 
defendants  have  property,  goods,  moneys,  lands,  choses  in 
action,  and  merchandise,  which  they  refuse  to  give  either  in 
payment  or  security  of  said  claims." 

The  pleadings  in  their  several  natures,  are  as  follows: 
First  There  is  a  motion,  (in  substance),  to  quash  the  attach- 
ment, for  want  of  a  sufficient  bond,  because  the  attorneys 
who  signed  the  name  of  the  principal,  had  no  authority  so 
to  do,  and  because  the  surety  is  a  partnership,  whose  name 
was  signed  by  one  of  the  partners,  without  the  knowledge 
and  consent  of  the  other.  Secondly.  A  plea  in  abatement 
to  a  part  of  the  cause  of  action,  upon  the  alleged  ground  that 
$1,102.42  of  the  account  were  not  due  when  the  action  was 
commenced^  the  goods  to  that  amount  having  been  sold  to 
defendants  on  a  credit  of  four  months,  and  the  action  having 
been  brought  within  one  month  after  the  sale.  This  is  ac- 
companied by  a  prayer  that  a  corresponding  proportion  of 
the  goods  attached,  be  released.  Third.  There  is  an  issue 
taken  on  the  affidavit  for  attachment.  And  the  fourth 
branch  of  the  answer  is  a  set-off  of  a  claim*  for  damages  on 
the  attachment  bond,  for  the  wrongful  suing  out  of  the  at- 
tachment. Issues  are  taken  on  all  these  pleadings  and 
motions,  without  distinction.  The  defendant  afterwards, 
with  leave  of  the  court,  withdrew  his  set-off.  The  cause  was 
tried  by  the  court,  who  find  for  the  plaintiff  on  the  bill  of 
exchange  and  one  item  of  the  account,  and  on  the  balance  of 
the  account,  ($1,102.42),  order  that  "  all  the  proceedings  be 
quashed  and  abated,  without  prejudice." 

In  order  to  prove  that  the  defendants  had  property,  &c., 

Vol,  IV.  27 
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tion  of  the  affidavit  for  attacloiient  in  a  fitdt  brought  bj  Ooa- 
verse,  Todd  k  Co.,  against  these  defendants,  which  was  be- 
fore then  pending  in  that  court.  The  part  of  the  affidavit  so 
offered,  was  in  these  words :  '^  Your  petitioners  further  state, 
that  the  said  defendants  are  about  fraudulently  to  dispose  of 
their  property  with  iotent  to  defraud  their  creditors."  .And 
also  were  permitted  to  introduce  a  portion,  of  like  import^ 
firom  a  similar  affidavit  in  a  suit  commenced  by  attachment^ 
in  favor  of  Fiske  &  Elliott,  against  the  same  defendant^  in 
both  of  which  suits  a  default  had  been  entered.  The  defend? 
ants  appeal 

Isbdlj  Hvibard  <t  Stephens^  for  the  appellants. 

WhiUam  &  BeU^  for  the  appellees. 

Woodward,  J. — It  is  not  the  practice  of  this  court  to  an- 
ticipate questions,  nor  to  decide  any,  which  are  not  made  by 
the  parties  in  the  cause.  But  it  sometimes  occurs,  that  a 
question  not  made  in  a  case,  stands  preliminary  to  thoee 
which  are  raised,  and  which  it  becomes  neces89iy  to  dispose 
o^  or  to  assume,  one  way  or  another.  Thus,  the  question 
whether  the  averment  of  facts  requisite  to  obtain  an  attach- 
ment, may  be  controverted,  and  an  issue  be  taken  on  them 
in  the  principal  suit,  has  an  unavoidable  bearing  on  the 
points  raised  in  the  present  cause.  This  court  has  not  re- 
cognized the  doctrine,  that  such  an  issue  may  be  made  in  the 
principal  suit.  Such  was  once  the  law  by  express  provision, 
but  that  statute  has  long- been  repealed,  and  the  general  and 
the  better  opinion  now  is,  that  such  issues  can  be  made  only 
in  an  action  on  the  attachment  bond.  Whether  it  can  be 
done  by  set-off,  is  not  now  determined. 

It  was  clearly  an  error  to  admit  the  petitions  in  the  other 
cases  in  evidence.  As  evidence,  the  statements  are  but  the 
hearsay  of  a  third  person,  as  an  affidavit — ^have  but  an  inda- 
finite  and  uncertain  foundation — and  in  the  suit  i^  which  it 
is  filed,  it  does  but  give  the  right  to  a  writ  of  attachment    It 
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proves  nothing,  and  still  less  does  it  prove  anything  in 
another  action.    This  is  the  first  error  assigned. 

But  although  there  be  error  here,  it  is  immaterial.  This 
was  in  an  issue  on  the  attachment  affidavit  It  constituted 
no  part  of  the  defence  to  the  action,  and  such  an  issue  could 
not  be  made  and  tried  in  the  principal  suit;  neither  the  is- 
sue, the  evidence,  nor  the  decision  upon  it,  affected  the  ques* 
tion  of  the  plaintiff's  recovery.  But  another,  and  a  condu* 
sive  objection  to  the  admission  of  this  evidence  is,  that  both 
the  actions  offered  in  evidence,  were  commenced  after  the 
present  one ;  the  one  being  instituted  on  the  21st,  and  the 
other  on  the  27th  of  October,  1866,  whilst  the  present  one 
was  begun  on  the  18th  of  the  same  month. 

The  second  error  assigned,  is  upon  the  refusal  of  the  court 
'^to  order  that  so  much  of  the  goods  as  were  attached  to  se- 
cure the  sum  of  $1,102.42,  which  the  plaintiff  failed  to  re- 
cover, should  be  released  from  the  attachment."  The  defend- 
ant moved  that  such  an  order  be  made  on  the  rendition  of 
the  judgment,  which  was  refused  by  the  court.  Although 
the  court  does  not  find  for  the  plaintiff  on  that  portion  of  his 
claim,  yet  it  does  not  find  that  the  action  was  commenced 
before  this  part  of  the  account  became  due.  Such  may  have 
been  the  case,  but  the  court  does  not  say  so.  The  account 
is  one,  the  items  stand  alike,  and  the  court  does  not  state 
why  he  found  for  the  plaintiff  on  one  item,  and  ordered  the 
remainder  to  be  quashed  and  abated,  without  prejudice. 
And  the  mere  fact  that  the  plaintiff  does  not  recover  on  the 
whole  of  the  claim  sued,  is  not  considered  a  ground  for  quash- 
ing the  attachment  ^0  tanio.  Such  a  practice  would  be  in- 
convenient, and  perhaps  impracticable.  And  again,  when  a 
cause  has  arrived  at  the  period  of  a  judgment,  it  is  compar- 
atively unmaterial  whether  the  attachment  stands  for  the 
whole  or  a  part  only.  We  do  not  think  there  was  error  in 
this. 

The  third  and  last  error  assigned,  is  upon  the  overruling 
the  defendant's  motion  in  arrest  of  judgment.  This  motion 
was  to  arrest  the  judgment,  "  so  far  as  it  sustains  any  por- 
tion of  the  attachment"    A  motion  may  clearly  be  made  to 
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dissolye  or  set  aside  an  attachment,  but  we  bare  before  in« 
dicated,  that  an  issue  cannot  be  taken  upon  it,  to  be  tried  in 
the  main  action.  This  motion  aims  at  the  latter  state  of 
things.  For  this,  if  for  no  other  reason,  the  motion  should 
not  have  been  sustained,  as  it  was  not.  And  viewing  this  as 
a  motion  only,  it  falls  under  what  has  been  said  upon  the 
second  assignment.  Therefore,  in  the  opinion  of  this  court, 
there  was  no  error  in  the  judgment  of  the  District  Court,  and 
the  same  is  affirmed. 


McKiNNET  V.  The  Western  Stage  Company. 

It  16  onlj  «a  error  in  fkct,  committed  hy  the  District  Conrt,  in  its  own  Jadg- 
meats,  that  can  be  reviewed  bj  a  writ  of  error  coram  nobis. 

The  office  of  the  writ  of  error  coram  nobis  ia  to  correct  a  material  error  in  fiict^ 
committed  he/ore,  or  in  the  presence  of  us,  and  not  before  you ;  or  an  error 
committed  bj  the  court  or  tribunal  from  which  the  writ  issues,  and  not  by 
one  io  which  it  issues. 

The  appellate  court  will  presume  in  &yor  of  the  reg^olarity  of  the  proceedings 
of  arbitrators. 

Where  parties  submitted  to  arbitrators,  a  controyersy  wherein  the  plaintiff 
claimed  damages  for  injuries  resulting  to  his  wife,  by  reason  of  the  upsetting 
of  the  defendant's  coach,  and  provided  in  the  submission,  that  the  award 
should  be  returned  to  the  clerk  of  the  District  Court,  and  judgment  entered 
thereon  by  the  cleric,  in  vacation ;  and  where  the  arbitrators  made  an  award 
in  &vor  of  the  plaintifi',  upon  Which  judgment  was  rendered  by  the  dork  of 
the  District  Court,  under  the  terms  of  the  submission;  and  whtaie  the  de- 
fendants then  filed  their  petition  for  a  writ  of  error  coram  nobiSf  toinquire 
into  the  regularity  of  the  proceedings  before  the  arbitrators,  as  well  as  the 
regularity  of  the  entry  of  the  said  judgment  by  the  clerk;  and  where  at  the 
next  term  of  the  said  District  Court,  said  writ,  on  motion  of  the  plaintifl^ 
was  dismissed,  and  the  judgment  entered  by  the  derk  "vacated;  and  where 
the  award  was  adopted  by  the  courti  and  judgment  entered  thereon  in 
&vor  of  the  plaintiff;  Eeldf  1.  That  the  writ  was  properly  dismissed;  2. 
That  any  loss  to  the  husband,  in  consequence  of  being  deprived  of  the  societj 
of  the  wife,  or  being  put  to  expense  on  account  of  the  injury  received  by  her, 
oould  be  legitimately  considered  by  the  arbitrators  tmder  the  terms  of  the 
gubmission. 

/At  common  law,  for  an  injury  to  the  person  of  the  wife,  during  coverture^  by 
I  battery,  or  to  her  character,  by  slander,  or  for  any  such  iigury,  the  wife 
must  join  with  the  husband  in  the  suit 
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But  where  the  injurj  is  sach  that  the  husband  receives  a  separate  loss  or  dam* 
age,  as  if.  in  consequence  of  the  battery,  he  has  been  deprived  of  her  society, 
or  been  pnt  to  expense,  he  may  bring  a  separate  action  in  his  own  name. 

13ii8  role  of  the  common  law  upon  this  subject  has  not  been  changed  by  the 
Oode. 

Appeal  from  (he  Davis  District  Court 

* 

These  parties  submitted  a  certain  controversy,  in  which 
the  plaintiff  claimed  damages  for  injuries  resulting  to  his 
wife,  by  reason  of  the  upsetting  of  the  defendant's  coach,  to 
arbitrators.    The  submission  reads  as  follows : 

"  Know  all  men  by  these  presents,  that  whereas  Solomon 
McKinney  and  the  Western  Stage  Company,  acting  by  their 
agent,  0.  Fuller,  have  this  day  agreed  to  submit  the  following 
matters  in  controversy  between  them,  to  the  arbitration  of 
Martin  Snoddy,  M.  J.  French,  and  0.  D.  Tisdale,  to  wit :  Mc- 
Kinney claims  of  the  said  Western  Stage  Company,  three 
thousand  dollars  damages  occasioned  to  his  wife,  by  reason  of 
the  upsetting  of  a  certain  passenger  wagon,  at  Hillsborough, 
Iowa,  on  or  about  the  29th  day  of  February,  A.  D.  1856,  by 
reason  of  which  certain  injury  was  done  to  the  collar  bone  and 
other  portions  of  the  body  of  said  Mrs.  McKinney.  Now, 
we  hereby  agree  and  bind  ourselves,  that  we  will  abide  by 
the  award  of  said  arbitrators  in  the  matters  herein  in  con- 
troversy,  and  that  their  award  may  become  a  judgment  of 
the  District  Court  of  Davis  county,  Iowa,  after  ten  days  from 
the  award  of  the  same.  Said  arbitrators  shall  take  into  con- 
sideration the  following  facts : 

"  1.  Was  any  damage  done  to  plaintiff,  by  reason  of  the 
upsetting  of  said  wagon? 

"  2.  Is  defendant  liable  for  such  damage  ? 

''  8.  What  is  the  amount  of  damage  to  which  the  plaintiff 
is  entitled,  if  any  7 

"  The  above  arbitrators  are  to  be  governed  by  the  regula- 
tions of  the  District  Court,  in  the  investigation  of  this  cause, 
and  such  award  may  become  a  judgment,  by  the  entry  of 
the  clerk  of  said  District  Court  of  said  pavis  county,  to  be 
entered  at  any  time  aflter  the  same  has  been  filed  in  his  office 
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by  the  arbitrators,  but  not  to  be  binding  as  a  judgment  until 
after  ten  days  from  date.  The  arbitration  above  contem- 
plated, to  take  place  on  the  25th  day  of  June,  at  10  o'clock 
A.  M.,  in  Bloomfield.  Depositions  may  be  used  as  evidence 
in  said  arbitration,  to  be  taken  before  any  officer,  authorized 
to  administer  oaths,  reasonable  notice  of  not  less  than  five 
days,  being  giten  of  the  time  and  place  of  taking  the  said 
depositions." 

The  award  being  in  favor  of  plaintiff,  and  judgment  ren- 
dered thereon  by  said  clerk,  defendants  filed  their  petition 
for  what  is  styled  a  writ  of  error  coram  nobis,  to  inquire  into 
the  regularity  of  the  proceedings  Before  said  arbitrators,  as 
well  as  the  regularity  of  said  entry  of  judgment  by  said 
clerk.  At  the  next  term,  said  writ  was,  on  motion  of  plain- 
tiff^, dismissed,  and  the  judgment  so  entered  by  the  clerk, 
vacated.  The  plaintiff  then  moved  for  judgment  on  the 
award,  and  the  defendant  interposed  various  objections  to 
the  same.  The  award  was  adopted— judgment  entered 
thereon  in  favor  of  plaintiff— and  defendants  now  appeal. 

if.  H.  Jones  and  Knapp  Jc  Caldwell^  for  the  appellant, 
cited  the  following  authorities:  Palmer  v.  Lornlard,  16 
Johns.  848 ;  4  Cow.  82 ;  1  Wend.  56 ;  Gage  v.  Reed,  15 
Johns.  426 ;  5  Wend  20 ;  Voshurgh  v.  Bane,  14  Johns.  802 ; 
CJode,  §  1679 ;  1  Chitty  on  Plead.  78 ;  1  Bright's  Husb.  and 
Wife,  16 ;  Van  Santvoord's  Plead.  128. 

Trimble  <k  Baker,  for  the  appellee,  relied  upon  the  fi>llow- 
ing :  8  Comst.  168  ;  5  Barb.  409 ;  1  New  Jersey,  82 ;  Letvis 
V.  Burgess,  5  Gill,  129  ;  Vaughn  v.  Graham,  11  Miss.  575 ; 
Moody  V.  Pickard,  8  Blackf.  58 ;  9  Missouri,  86 ;  8  B.  Mon. 
588 ;  2  Petersdorf,  185 ;  7  Cowen,  185 ;  11  HI.  567 ;  1  Texas, 
197 ;  1  Barb.  Ch.  178 ;  1  Barb.  825;  Karthous  v.  Fan&r,  1 
Peters,  227 ;  1  Hill,  489 ;  2  New  Hamp.  179 ;  14  HI.  62 ; 
Xttte  V.  Linihicum^  8  Peters,  165. 

Wbight,  C.  J. — Several  errors  are  assigned,  which  are 
not  urged  in  the  argument    We  shall  content  ourselves 
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•with  disposing  of  those  thus  urged.  They  arie,  firs%  that  the 
<50fart  erred  in  dismissing  the  writ  of  error ;  and  second,  in 
rendering  a  judgment  in  favor  of  Solomon  McKinney,  for 
injuries  to  the  person  of  his  wife,  without  her  being  joined 
in  the  action. ' 

So  far  as  the  writ  of  error  sought  to  have  the  court  invee- 
tigate  any  error  in  fact  committed  by  the  arbitrators,  it  was 
clearly  not  the  proper  remedy.  Their  award  was  not  a 
judgment  of  the  District  Court ;  and  it  is  only  an  error  in 
£EM^t  committed  by  that  court,  in  its  own  judgments,  that  can 
be  reviewed  by  this  writ.  Code,  chapter  112.  The  office 
of  this  writ  is  to  correct, a  material  error  in  fact,  committed 
before  or  in  the  presence  of  iw,  and  not  before  you  ;  or  an 
error  committed  by  the  court  or  tribunal  from  which  the 
writ  isBties,  and  not  by  one  to  which  it  issues.  And  in  so 
fitt  as  this  writ  sought  to  correct  the  alleged  error  commit- 
ted by  the  clerk,  in  entering  judgment  on  the  award  in 
vacation,  one  sufficient  reason  why  defendants  cannot  now 
complain  of  the  action  of  the  court  below,  is,  that  said  judg- 
ment was  set  aside,  and  the  whole  matter  heard,  as  if  no 
such  judgment  had  been  entered.  All  possible  prejudice 
resulting  from  such  assumed  irregularity,  has  been  thus  ob- 
viated, and  the  defendants  are,  therefore,  in  no  situation  to 
complain  of  such  action  of  the  clerk. 

Sboidd  the  wife  of  McKinney  have  been  joined  in  this 
action,  is  the  second  and  only  remaining  question  presented 
in  the  argument  of  appellants.  The  agreement  shows  that 
the  pcurti^  submitted  to  the  arbitrament  of  three  persons, 
ths  following  matters :  first,  was  any  damage  done  to  plain- 
tiflj  by  reason  of  the  upsetting  of  the  coach  or  wagon  of  de- 
fendants; second,  are  defendants  liable  for  such  damage, 
and  if  so,  in  what  amount 

We  fluppoee  that  at  common  law,  the  rule  is  well  settled, 
tiutt  for  an  injury  to  the  person  of  the  wife  during  ooverture, 
by  battery,  or  to  her  character,  by  slander,  or  for  any  such 
injury,  the  wife  must  join  with  the  husband  in  the  suit. 
When^  bowever,  the  injury  is  such  that  the  husband  receives 
»  sepurate  loss  or  damage,  as  if  in  consequence  of  the  battery, 
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he  has  been  depriyed  of  her  society,  or  been  put  to  expense, 
he  may  bring  a  separate  action  in  his  own  name.  JSame$ 
and  Wife  v.  Hurd^  11  Mass.  59 ;  Leuns  and  Wife  v.  Babcock^ 
18  Johns.  443 ;  2  Saunders  P.  &  Ev.  568.  And  this  rule 
we  do  not  understand  to  be  changed  by  the  Code.  It  there- 
fore follows,  that  in  the  case  before  us,  the  husband  might 
maintain  his  separate  action  for  any  loss  sustained  by  him 
in  consequence  of  being  deprived  of  the  society  of  the  wife, 
or  being  put  to  expense  on  account  of  the  injury  so  re- 
oeiyed. 

Such  damages  could  be  legitimately  considered  by  the 
arbitrators  under  the  terms  of  the  submission.  We  will  not 
presume,  that  they  took  into  consideration,  matters  for  which 
they  should  both  have  sued.  On  the  contrary,  we  will  pre- 
sume in  favor  of  the  regularity  of  their  proceedings^  and 
that  they  only  considered  those  matters  for  which  the  hus- 
band could  sue  in  his  own  name. 

Judgment  afl&rmed. 


Tbuman  and  wipe  v.  Taylob  akd  wife. 

Words  imputing  to  a  femalei  a  want  of  chastitj,  are  actionable^  witfaovt  anjr 
proof  of  special  damages. 

The  words  are  to  be  taken  in  their  plain  and  natural  import,  and  understood 
according  to  the  sense  in  which  thej  appear  to  have  been  used,  and  the  ideas 
thej  were  adapted  to  convey,  to  those  to  whom  they  were  addreosed. 

Where  in  an  action  for  speaking  slanderous  words,  the  petition  alleged,  that 
B  T.,  (the  female  plaintiff)  in  the  year  1852,  was  unmarried,  and  resided 
with  her  father  in  the  state  of  niinoiB ;  that  in  1863,  she  removed  with  her 
father  to  this  state,  and  in  1854,  was  married  to  her  present  husband ;  that 
while  she  resided  in  Illinois,  she  was  unmarried  and  single ;  that  she  did 
not  many  untQ  after  her  removal  to  Iowa  as  aforesaid ;  and  that  in  June^ 
1866,  the  female  defendant,  spoke  and  published  of  and  oonoeming  the  said 
B.  T.  in  the  presence  of  oertam  persons,  (the  persons  to  whom  said  words 
were  spoken  having  knowledge  that  said  B.  T.  was  unmarried  whfle  in 
said  state  of  Illinois,)  the  following  words:  "B.  T.  had  a  child  in  Illinois 
and  it  was  buried,  and  the  tale  was  buried  with  it  It  (alluding  to  a  diild 
of  the  said  B.  T.  bom  after  mairiage)  is  not  the  first  one  she  has  had.    She 
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had  one  in  minoifli  and  it  was  buried,  and  the  taJe  was  bnried  with  it  Toa 
(meaning  the  persons  in  hearing)  would  believe  it^  if  70U  were  to  hear 
SareldaHawIins  teUit;"  EeH  That  the  words  were  actionable  imt  m. 

Appeal  from  the  Davis  District  Court. 

Slander,  Verdict  and  judgment  for  the  plaintiffs.  The 
defendants  appeaL  The  &cts  in  the  case,  are  stated  in  the 
opinion  of  the  court. 

Knappf  OaldweU  S  Wright,  for  the  appellants. 

t 

Trimble  d  Baker,  for  the  appellees. 

Wright,  C.  J. — ^The  only  error  relied  upon  in  this  case 
is,  that  the  words  spoken  were  not  actionable  per  se;  and 
that  no  special  damages  being  claimed,  the  verdict  and  judg* 
ment  should  have  been  for  defendants.  The  petition  con- 
tainB  two  counts,  and  avers  in  substance,  that  the  plaintiff 
Bebecca  Truman,  in  the  year  1862,  was  unmarried  and  re- 
aided  with  her  father,  in  the  state  of  Illinois ;  that  in  1868, 
she  removed  with  her  &ther  to  this  state ;  and  that  in  Octo- 
ber, 1864,  was  married  to  her  present  husband,  John  H. 
Truman.  It  is  also  averred,  that  while  the  said  Bebecca 
resided  in  the  said  state  of  Illinois,  she  was  unmarried  and 
single ;  that  she  did  not  marry  until  after  her  removal  to 
Iowa  as  aforesaid ;  and  that  in  June,  1866,  the  wife  of  de- 
fendant, spoke  and  published  of  and  concerning  the  said 
Bebecca,  in  the  presence  of  one  Eliza  J.  England  and  others, 
(the  persons  to  whom  said  words  were  spoken,  having 
knowledge  that  said  Bebecca  was  unmarried  while  in  said 
state  of  Illinois,)  the  following  words :  "  Bebecca  Truman 
had  a  child  in  Illinois,  and  it  was  buried,  and  the  tale  was 
buried  with  it  It  is  not  the  first  one  she  has  had ;  (allud- ' 
ing  to  a  child  of  said  Bebecca  bom  after  marriage ;)  she  had 
one  in  Illinois,  and  it  was  buried,  and  the  tale  was  buried 
with  it  You  (meaning  the  peraons  in  hearing)  would  be- 
lieve it,  if  you  were  to  hear  Sarelda  Bawlins  tell  it" 

Under  the  ruling  made,  in  Daxley  v.  BeynoJds,  4  G*.  Greene, 
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864,  afterwurdfl  leco^ized  as  correct,  in  Abrams  and 
Wife  V.  Foshee  and  Wife,  3  Iowa,  274,  we  are  clearly  of  the 
opinion,  that  the  words  here  charged  are  actionable  jjcr  se. 
These  words  are  to  be  taken  in  their  plain  and  natural  im- 
port, and  are  to  be  understood  by  us  according  to  the  sense^ 
in  which  they  appear  to  have  been  used,  and  the  ideas  which 
they  were  adapted  to  convey  to  those  to  whom  they  were  ad- 
dressed. It  is  said,  in  DoiUmd  v.  Patterson,  28  Wend.  422, 
"that  the  defendant  is  accountable  for  the  import  of  the 
words,  as  they  will  naturally  be  understood  by  the  hearer, 
and  explanatory  circumstances  known  to  both  parties, 
speaker  and  hearer,  are  to  be  taken  into  account  as  part  of 
the  words."  "  The  true  rule,"  it  is  elsewhere  said,  "  is,  that 
words  are  to  be  understood  in  the  sense  which  they  are  cal- 
culated to  impress  the  hearer's  mind."  Hdt/a  and  Wife  y* 
Hays^  1  Humph.  402.  That  the  persons  to  whom  the  words 
were  spoken  as  charged  in  the  declaration,  understood  them 
to  impute  to  the  said  Rebecca,  a  want  of  chastity,  we  think 
there  can  be  no  doubt,  and  such  we  understand  to  be  their 
plain  and  natural  import,  and  especially  so  when  we  con- 
sider that  thej  were  spoken  as  alleged  in  the  petition,  to 
persons  who  were  acquainted  with  the  fact,  that  said  plain- 
tiff was  single  and  remained  unmarried  during  her  residence 
in  Illinois.  It  is  suggested  by  appellants,  that  she  might 
have  been  married  to  a  man  who  bad  at  the  time  another 
wife  living,  and  that  though  a  child  born  as  the  fruit  of  such 
marriage,  might  be  illegitimate,  yet  she  would  not  therefore 
be  unchaste,  nor  could  such  illegitimate  birth  be  evidence 
of  her  want  of  chastity.  However  this  might  be,  we  think 
it  sufficient  to  say,  that  in  this  case,  every  presumption  that 
the  words  were  spoken  with  reference  to  any  such  state  of 
case,  is  entirely  rebutted  by  the  explanatory  circumstanceSi 
Iqxown  to  the  hearers  as  well  as  speaker,  and  which  circum- 
stances are  to  be  taken  as  a  part  of  the  words. 

We  need  scarcely  remark  that  our  conclusion,  that  the 
words  spoken  are  actionable  ^er  se^  is  not  upon  the  ground 
that  they  import  a  charge  of  some  punishable  offence  or 
crime,  but  upon  the  simple,  and  as  we  think,  salutary  ground. 
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that  words  imputiDg  to  the  female  a  want  of  chastitj,  are 
actionable  without  any  proof  of  special  damage.  However 
much  other,  and  perhaps  a  majority  of  states,  may  have  hes- 
itated in  adopting  this  rale,  in  ours,  at  least,  it  may  now  be 
regarded  as  settled. 

\  '  Judgment  afiSrmed* 


Wilson  v.  Beighleb  and  wipe. 

in  dander,  the  material  inquiry  is,  what  is  the  plain  and  natural  import  of  the 
Umguage  used,  and  how  was  it  understood,  and  what  idea  was  it  adapted 
to  oonvey  to  those  who  heard  it  ? 

To  say  of  a  woman,  that  she  had  given  birth  to  a  child,  without  any  ezplani^ 
torj  ayerments,  as  that  she  was  an  unmarried  woman,  at  the  time  of  the 

-  alleged  both  of  the  child,  or  that  the  persons  to  whom  the  words  were  spoken, 
had  knowledge  of  that  fact,  or  that  the  hearers  understood  the  language 

, .  uiied,  as  conveying  a  charge  of  bastardy,  or  imputed  a  want  of  chastify,  an 
not  actionable  per  se. 

Where,  in  an  action  for  slanderous  words,  the  petition  alleged,  that  "the 
plaintiff  hitherto  being,  and  still  is^  an  unmarried  female,  of  good  character 
and  standing  in  society,  never  having  been  guilty  of  any  act  of  indecency, 
cr  deviated  i^om  the  true  path  of  chastity,  the  female  defendant,  on  the  16th 
day  of  July,  1854,  and  on  divers  days  since,  and  in  the  presence  and  hearing 
of  diversgood  citizens,  wickedly,  falsely  and  maliciously,  with  intent  to  injure 
13ie  reputation  and  standing  of  the  plaintiff,  spoke  and  published  of  and  con- 

.  osming  the  plaintUI^  the  false^  scandalous  and  de&matoiy  words  following: 
'She  (meaning  the  plaintiff,)  had  a  child  in  Indiana,*  thereby  meaning  that 
she,  the  plaintiff  had  been  delivered  of  a  bastard  child,  and  was  an  unchaste 
woman,**  which  petition  was  demurred  to,  and  the  demurrer  sustained  by 

'  the  court:  ffeld^  That  the  demurrer  was  properly  sustained. 

Appeal  from  the  Polk  Disirici  Court. 

~  Slandeb,  for  speaking  and  publishing  of  the  plaintiff, 
iSie  words  following :  "  She  had  a  child  in  Indiana."  The 
petition  was  demurred  to,  on  the  ground  that  the  words 
charged,  were  not  actionable  per  se,  and  no  special  damage^ 
wad  alleged    The  demurrer  was  sustained,  and  the  plaintiff 
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Samuel  A.  Bice,  for  the  appellant. 

The  words  charged  accuse  the  plaintiff,  she  being  unmar- 
ried, with  having  a  bastard  child  in  Indiana.  Are  these 
words  actionable?  We  say  they  are.  Theychaig^e  the 
plaintiff  with  a  crime  nnder  the  laws  of  this  state.  Code^ 
§  2709.  They  charge  her  with  an  offence  under  the  laws 
of  Indiana.  1  Am.  Lead.  Cas.  116 ;  Stat  of  Indiana, 
1828,  296 ;  AUcom  v.  Hooker,  7  Blackf.  58 ;  Worth  v.  BiUler, 
7  lb.  261 ;  Shields  v.  Cunningham,  7  lb.  258. 

The  words  charged  are  actionable,  though  they  do  not 
charge  an  offence  against  the  laws  of  this  state,  but  with  aa 
offence  against  the  laws  of  Indiana,  and  committed  therein. 
Stout  V.  Wood,  1  Blackf.  71 ;  1  lb.  400 ;  1  Am.  Lead.  Caa 
122 ;  5  Barr,  872 ;  14  Johns.  283 ;  8  Harrington,  372.  The 
words  are  actionable  per  se.  Cox  et  ux,  v.  Bunker  et  ux^ 
Morris,  268;  Dailey  v.  Reynolds,  4  G.  Greene,  854; 
AhraTns  v.  Foshee  and  Wife,  8  .Iowa,  274 ;  Smith  v.  Silence^ 
ante  821 ;  Ooodenow  v.  Tappen,  1  Ohio,  60 ;  Sexton  v.  Todd^ 
Wright,  871 ;  Wikon  v.  Runyon,  Wright,  651 ;  Mahne  v. 
Stewart,  15  Ohio,  819. 

J.  M.  Ehvood,  for  the  appellees. 

1.  Words  imputing  want  of  chastity  are  not  actionable 
at  common  law.  Brooker  v.  Coffin,  5  Johns.  188; 
Graham's  Practice,  2d  ed.,  86 ;  Chase  v.  WhiOock,  3  Hill, 
189 ;  2  Starkie's  Evidence,  9 ;  Buys  v.  GHUespie,  2  Johns. 
115 ;  Bradt  v.  Towsley,  18  Wend.  258 ;  Olmstead  v.  MBir, 
1  Wend.  507 ;  MioU  v.  Ailesberry,  2  Bibb,  478  ;  ifcGee  y. 
Wilson,  Littell's  Selected  Cases,  188 ;  Burtch  v.  Nickerson^ 
1  American  Lead.  Cases,  107 ;  Beach  v.  Banney,  2  Hill, 
(N.  Y.)  809  ;  Stout  v.  Wood,  1  Blackford,  71. 

2.  The  words  impute  no  offence,  under  section  2709  of  the 
Code.  That  only  punishes  cohabitation — cohabitation  being 
of  the  essence  of  the  offence.  Webster  defines  the  term 
cohabit  to  mean :  "  To  dwell  or  live  together  aa  husband  and 
wife  usually,  or  often  applied  to  persons  not  legally  married," 

8.  The  words  charged  impute  bastardy  in  the  state  of 
Indiana,  and  the  petition  should  allege  that  the  words  im- 
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pute  a  crime  in  the  state  of  Indiana.  Without  this  allega- 
tion, the  petition  is  clearly  demurrable.  Stout  v.  TToorf,  1 
Blackford,  71. 

4.  The  demurrer  clearly  reaches  this  question.  The 
"words,  as  alleged,  do  not  impute  a  crime,  nor  allege  any 
special  damage.  The  petition  must  state  eyery  material 
fact  which  the  plaintiff  would  be  bound  to  prove  in  order 
to  recover.  She  would  be  bound  to  prove  that  by  the  laws 
of  Indiana,  the  words  spoken  of  her  imputed  a  crime ;  and 
she  is  equally  bound  to  allege  that  it  was  a  crime  by  the 
statutes  of  that  state. 

Wright,  0.  J. — The  petition  does  not  allege  special 
damages  resulting  &om  the  speaking  of  the  words  by  defend- 
ants, and  the  only  question  made  is,  are  those  charged,  action- 
able per  se?  The  petition  avers  "  that  the  plaintiff  hitherto 
being,  and  is  still,  an  unmarried  female  of  good  character  and 
standing  in  society,  never  having  been  guilty  of  any  act  of 
indecency,  or  deviated  from  the  true  path  of  chastity,  the  de- 
fendant, Magdalena  Beighler,  to  wit,  on  the  15th  day  of  July, 
1854^  and  on  divers  days  since,  and  in  the  presence  and  hear- 
ing of  divers  good  citizens,  wickedly,  falsely  and  maliciously, 
with  intent  to  injure  the  reputation  and  standing  of  the 
plaintiff,  spoke  and  published  of  and  concerning  the  plain- 
tiff, these  false,  scandalous  and  de&matory  words  following : 
'  she  (meaning  the  plaintiff,)  had  a  child  in  Indiana/  there- 
by meaning  that  she,  the  plaintiff,  had  been  delivered  of  a 
bastard  child,  and  was  an  unchaste  woman." 

Assuming  that  under  proper  averments  the  words  charged 
would  be  actionable,  we  are  nevertheless  of  the  opinion  that 
ihe  demurrer  in  this  case  was  properly  sustained.  The  ma- 
terial inquiry  is,  what  is  the  plain  and  natural  import  of  the 
language  used  by  the  defendants,  and  how  was  it  under- 
stood, and  what  idea  was  it  adapted  to  convey  to  those  who 
heard  it?  Truman  and  W7f€Y,  Taylor  and  Wife,  ante,  424. 
To  this  there  can  be  but  one  answer,  and  that  is,  that  the  plain- 
tiff had  given  birth  to  a  child,  a  charge  which  of  itself,  unaided 
by  any  explanatory  circumstances,  would  scarcely  be  action* 
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able,  as  imputing  a  want  of  cbastitj.    To  .giye  the.  words 

an  actionable  meaning,  and  an  import  other  and  different 

from  the  plain  and  natural  one,  it  should  appear  not  onlj 

that  the  plaintiff  was  unmarried  at  the  time  of  the  alleged 

birth  of  the  child,  but  also  that  the  persons  to  whom  the 

words  were  addressed  had  knowledge  of  that  fact,  or  at  least 

there  should  be  some  averments  showing  that  the  hearera 

understood  that  the  language  used,  conveyed  a  charge  of 

bastardy,  or  imputed  a  want  of  chastity  to  plaintiff.     This  is 

not  done  in  this  petition,  and  in  this  it  differs  in  an  essential 

particular  from  the  case  of  Truman  v.  Taylor ^  supra.    We 

need  hardly  say  that  the  allegation  that  defeodant  meant  by 

the  language  used  to  charge  the  plaintiff  with  having  had  a 

bastard  child,  cannot  enlarge  the  sense  or  meaning  of  th9 

words. 

Judgment  affirmed. 


BowsK  &  King  v.  Hals. 

Where  there  ia  a  motion  for  a  new  trial  upon  aome  ground  which  brings  19 

the  evidenoe,  the  appellate  court  looks  into  that  eyidence  upon  such  motion. 

but  it  cannot  review  the  finding  of  the  court  beloWi  or  of  a  JU17,  aimplj  aa  a 

rerdiot^  on  errors  assigned  thereon. 
The  owning  of  intoxicating  liquors  in  this  state,  in  a  state  of  transportation,  is 

not  unlawful ;  nor  are  such  liquors  a  nuisancOi  which  any  one  may  abato^ 

by  destroying  them. 
A  set-off  is  not  a  defence  to  an  action^  and  should  be  pleaded  sepanttely. 
A  contract  for  the  transportation  of  intoxicating  Uquora^  is  not  void  per  s^ 

under  the  act  for  the  suppression  of  intemperance,  approved  Januaiy  2^ 

1865. 
Where  a  party  was  sued  as  a  oonmion  carrier,  for  so  negligently  and  careleBdy 

performing  his  contract  to  carry  a  demyohn,  containing  six  gallons  of  brandyi 

from  B.  to  0.  that  the  same  was  lost  and  destroyed;  and  where  the  d&> 

fondant  in  his  answer,  denied  the  contract,  and  averred  that  it  was  voidi 

that  plainti£fh  sent  a  letter,  by  his  teamster,  for  some  arUdee ;  that  he  did 

not  know  what  they  were ;  and  that  if  the  plaintiib  sent  for  brandy  by  hJk 

teamster,  he  is  not  liable.    BeH   1.  That  the  answer  amounted  only  to  tha 

general  issue;  2.  That  the  answer  set  up  no  faot,  making  the  contract  voidi 
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Appeal  from  ike  Mahaska  District  Court 

The  plaintiff  sued  the  defendant  aa  a  camnkOD.oatrier, 
for  so  negligently  and  carelessly  performing  bis  undertaking 
to  carry  a  demijohn,  containing  six  gallons  of  brandy,  firom 
Burlington  to  Oskaloosa,  in  Iowa,  that  the  same  was  lost 
and  destroyed.  The  defendant  filed  his  answer,  denying 
the  carrying,  and  the  contract  to  carry  ;  and  ayerring  that 
it  was  void  under  the  law;  that  he  did  Qot  know  'there  was 
brandy  on  his  wagon ;  that  he  never  agreed  to  haul  brandy 
in  a  demijohn,  from  Burlington  to  Oskaloosa,  for  the  plaja- 
tif&.;  that  plaintifis  sent  a  letter  by  his  teamster  £91  some 
articles ;  that  defendant  did  not  know  what  they  were ;  that 
if  they  sent  for  brandy  by  his  teamster,  he  is  not  liable,  as 
he  did  not,  and  would  not  have  permitted  the  same  U>  have 
been  carried  in  his  wagon ;  and  that  he  never  had  a  demi* 
John  of  brandy  of  six  gallons,  worth  forty  dollars,  of  plain- 
iiS&\  in  his  wagon,  nor  any  brandy  or  demijohn  of  any 
price,  for  plaintiffs  whatever,  but  plaintiff  are  indebted  to 
defendant  in  the  sum  of  fifty  dollar,  for  keeping  horses,  &c. 
In  the  District  Court,  the  cause  was  tried  by  the  court)  and* 
the  matters  found  were  reduced  to  writing,  under  §  1793  of 
the  Code;  and  that  court  found  as  follows:  That  on  the 
25th  of  July,  1855,  H.  E.  Hunt  &  Co.,  of  Burlington,  lowa^ 
delivered  to  Griffee,  the  servant  and  teamster  of  defendanti 
one  box  of  merchandise,  containing  one  demijohn,  with  five 
gallons  of  brandy,  worth  four  dollars  per  gallon;  that  the 
demijohn  and  box  were  worth  one  dollar  and  fifty ^cents; 
that  said  box  was  in  good  order  and  properly  packed,  when 
delivered  ;  that  at  the  time  of  delivery,  defendant  waa  pre- 
sent, and  directed  the  delivery  to  said  Grifiee,  as  his  team« 
ster ;  that  but  one  and  a  half  gallons  of  said  brandy  were  de- 
livered to  plaintiff,  which  was  worth  six  dollars ;  and  that 
the  demijohn,  box,  and  the  remainder  of  the  brandy,  were 
destroyed  on  the  road  from  Burlington  to  Oskaloosa,  and 
were  of  the  value  of  $15.50.  Finally,  the  court  found  for 
the  plaintiffs  $15.50,  and  costs.  The  defendant  appeals  from 
the  judgment  render^  on  this  finding. 
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Crookham  Jk  Fisher^  for  the  appellant. 
Wm.  Lovghridge^  for  the  appellees. 

Woodward,  J. — ^The  defence  is  based  upon  an  assamed 
construction  of  the  act  for  the  suppression  of  intemperance, 
of  January  22d,  1855.  Statute  1855,  58.  This  act  provides 
that  the  keeping  of  intoxicating  liquor,  with  intent  oh  the 
part  of  the  owner,  to  sell  the  same  within  this  state,  con- 
trary to  the  provisions  of  this  act,  is  prohibited,  and  the  in- 
toxicating liquor  so  kept,  is  declared  a  nuisance.  But  under 
the  same  act,  such  liquors  might  be  sold  by  authorized 
agents,  for  medicinal,  mechanical,  and  sacramental  purposes, 
and  they  might  be  manufactured  in  the  state,  for  the  pur- 
pose of  being  sold  according  to  the  provisions  of  the  act 
Section  seven  provides  that  upon  the  trial  of  an  indictment 
or  information  imder  the  act,  the  finding  the  liquor  named 
in  the  proceeding,  in  the  possession  of  the  accused,  in  any 
place,  except  in  his  private  dwelling-house,  or  its  dependen- 
cies, is  taken  as  presumptive  evidence  that  it  is  kept  or  held 
for  sale,  contrary  to  the  provisions  of  the  act. 

The  assignment  of  errors  next  requires  attention.  The 
second  is,  that  the  court  erred  in  finding  the  value  of  the 
brandy  at  $15.60 ;  the  third,  in  finding  it  of  any  value ;  the 
fourth,  in  finding  that  Bowen  and  King  were  not  partners 
at  the  time  defendant  alleges  that  he  kept  horses  for  them. 
(This  relates  to  the  se^off.)  These  assignments  refer  to  the 
finding  of  the  &cis  by  the  court  This  is  not  within  our 
province  to  examine,  in  the  present  cause.  When  there  is 
a  motion  for  a  new  trial,  upon  some  ground  which  brings  up 
the  evidence,  then  this  court  looks  into  that  evidence  upon 
such  motion.  But  it  cannot  review  the  finding  of  the  court 
or  of  a  jury,  simply  as  a  verdict,  and  on  errors  assigned 
thereon. 

The  other  errors  assigned,  are :  1.  In  holding  that  plain- 
tifEs  could  maintain  the  action  for  the  brandy,  that  being  de- 
clared a  nuisance  by  statute ;  2.  In  holding  that  the  owning 
brandy  in  the  state  of  Iowa  by  the  plaintiff,  as  they  did, 
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was  a  lawful  ownerskip ;  and  that  tkej  could  maintaiii  an 
action  for  the  negligent  transportation  of  the  same.    These 
mattero  come  within  the  province  of  this  court  to  examine, 
under  the  actual  state  of  the  pleadings.    The  defendant  is 
sued  as  a  common  carrier,  for  so  negligently  executing  his 
undertaking  to  transport  the  brandy,  that  tiie  greater  part 
was  in  some  mann^  wasted,  consumed,  or  lost.    No  ques- 
tion, is  made  on  either  side,  u^n^the  minuti»  of  the  plead- 
ings.   The  answer  of  the  defendant  amounts  to  a  denial  of 
the  petition — to  the  general  issue  only ;  and  the  court  finds 
the  £tcts  to  be,  that  defendant  did  undertake  to  carry ;  that 
the  greater  part  of  the  property  was  lost  ]  and  that  the  part 
so  lost  or  wasted  was  worth  $15.60,  and  finds  a  verdict  for 
that  amount  for  the  plaintiff.    The  question  then  recurs,  and 
the  defendant's  position  assumes,  that  the  bare  fact  of  own- 
ing intoxicating  liquor  in  the  state  of  Iowa,  in  a  course  of 
transportation,  as  this  was,  was  unlawful;  that  the  brandy 
was  a  nuisance,  and  that  any  one  finding  it,  might  abate  the 
nuisance,  by  destroying  the  brandy.    It  is  possible,  under 
the  above  act,  to  own  and  to  possess  intoxicating  liquor  law- 
fully, in  this  state.    The  plaintiff  may  have  ^used  it  to  be 
brought  firom  without  the  state,  or  may  have  bought  it  of  an 
authorieed  agent  in  Burlington,  where  the  carrier  received 
it    They  may  have  intended  it  for  their  own  cellars,  which 
they  might  lawfully  do,  or  for  medicinal  or  mechanical  pur- 
pose.   This  being  so,  are  the  plaintiffs  boun^,  as  .against 
the  defendant,  to  show  the  lawfulness  of  their  ownership; 
and  had  he  the  right  to  presume  everything  against  such 
lawfiilness,  or  mus  the  show  them  to  be  in  the  wrong  ?    The 
presumptions  allowed  by  the  statute,  are  somewhat  stringent 
Section  seven,  before  recited,  makes  a  presumption  against 
the  owner  having  it  in  his  possession,  in  any  place  except 
bis  private  dwelling-house.    It  has  not  been  decided  whe- 
ther his  possession  by  a  bailee,  like  the  present  carrier, 
would  bring  him  within  the  law;  but  it  is  probable  that 
such  presumption  could  not  arise  while  the  goods  were  m 
trtmsittLy  nor  until  they  had  arrived  at  aatate  of  rest,  for  untU 
Vol.  IV,  28 
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tlieD,  it  could  not  be  known  that  thej  would  be  in  a  positioii 
to  whicb  the  statute  presumption  would  attach. 

Then,  it  is  to  be  observed,  that  the  above  presumptioo, 
under  the  statute,  is  made  upon  the  trial  of  an  in(}ictmeiit 
or  information,  and  the  statute  goes  no  farther.  And  it 
may  be  doubted,  whether  the  defendant  has  a  right  to  make 
that  presumption  in  pais  ;  and  it  becomes  a  question,  whe- 
ther this  is  such  a  nuisance  as  can  be  abated  by  any  one,  at 
hiB  election.  One  thing,  at  least,  seems  manifest,  as  tiie 
plaintifib  could  lawfully  possess  brandy  in  this  state,  if  the 
defendant  h^  undertaken  to  abate  it  as  a  nuisance,  the  bui^ 
den  is  on  him  to  show  that  it  existed  under  such  circum* 
stances  as  to  constitute  it  a  nuisance.  He  most  plead  and 
show  the  requisite  facts.  This  he  has  not  done;  His  an- 
swer  really  amounts  only  to  a  denial  of  the  undertaking  to 
carry,  but  he  has  thrown  into  it  some  allegationB  that  the 
eontract  to  cariy  was  void ;  yet  he  has  shown  no  £act  or  cir- 
cumstance making  it  void  under  the  law. 

The  court  found  that  the  set  off  was  against  one  only  of 
the  plaintiff  and  thereupon  held  that  it  could  not  be  pleaded 
against  the  two.  We  would  take  this  occasion  to  make  a 
remark  upon  the  manner  of  pleading  in  set-off.  Counsel 
will  bear  in  mind,  that  a  set-off  is  not  a  defence  to  aa  action  \ 
and,  therefore,  it  is  not  to  be  confounded  with  the  defence^ 
but  should  be  pleaded  separately. 

There  is  no  error  in  the  rendition  of  the  judgment  by  the 
District  Court,  and  the  same  is  affirmed. 


Crow,  McCbeaby  &  Co.  v.  Vance. 

The  asBignment  of  a  promisBory  note^  seoored  bj  mortgage^  cairies  the  mort- 
gage with  it ;  and  the  aasignee  may  maintain  an  action  npon  the  mortgage 
in  his  own  name  to  enforee  the  lien. 

The  right  of  the  mortgagee  ia  a  mere  chattel  interest,  inseparable  fh>m  the 
debt  it  is  intended  to  seoore,  and  transferable  by  a  mere  as^gnment  of  the 
debt,  without  deed  or  writing. 
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By  the  assignment  of  the  debt,  the  assignee  is  entitled  to  use  all  the  remedies 
the  assignor  might  have  nsed,  to  enforce  the  lien  of  the  mortgage  against 
the  debtor. 

PMtioos  to  the  year  1849|  Y.  sold  to  B.,  a  tract  of  land,  on  whioh  to  erect  a 
mill,  and  to  secure  the  sum  of  $800,  due  on  the  land,  executed  a  deed  cf 
trust  to  Y.,  under  which  the  land  was  subsequently  sold,  and  purchased  by 
Y.  On  the  16th  of  July,  1849,  B.  being  indebted  to  R,  for  money  paid  by 
IL,  fbr  the  purpose  of  building  a  mill  and  other  improvements  on  the  land, 
executed  a  note  to  B.  fbr  $326,  payable  in  one  year,  and  secured  the  same 
by  a  mortgage  on  the  land  bought  of  Y.,  and  also  agreed  that  R  should  hold 
a  lien  on  the  land,  for  all  money,  goods,  materials  and  labor,  furnished  or 
paid  by  him,  towards  the  erection  of  the  buildings  or  mill  dam.  On  the  2d 
of  May,  1860,  Y.  executes  to  B.  an  instrument  in  writing,  to  the  effect,  that 
"  Y.  agrees  that  B.  shall  bold  a  lien  for  all  moneys,  materials  and  labor,  paid 
fbr  by  said  B.,  for  building  a  mill  or  other  improyements  on  said  land,  and 
said  R  agrees  to  fUmish  B.,  on  their  agreement,  such  things  as  their  con- 
tract  calls  for,  to  build  said  mill,  which  writing  was  signed  by  Y.,  but  not  by 
B.  When  the  land  was  sold  under  the  trust  deed,  is  not  shown.  In  Novem- 
ber, I860,  R  assigned  the  note,  and  delivered  the  mortgage  from  B.  to  the 
pl^untfffn,  and  also  delivered  to  them  the  agreement  of  Y.  On  a  bill  filed  by 
the  plaintiffs,  against  B.  and  Y.,  praying  a  foreclosure  and  sale  as  to  the 
land,  which  shall  postpone  to  the  claim  and  lien  of  the  plainttffii,  any  inter- 
est of  Y.  in  the  premises ; 

EbU  1.  That  the  agreement  of  Y.  with  R,  dated  May  2,  1860,  was  an  under- 
taking on  the  part  of  Y.,  to  give  to  R,  a  lien  on  the  land,  for  all  money,  la- 
bor, or  materials  advanced  by  R,  for  the  purpose  of  building  the  mill  and 
other  improvements  on  the  land,  before  as  well  as  subsequent  to  the  date  of 
the  agreement,  and  included  the  sum  for  wiiich  the  note  of  B.  was  executed. 

2.  That  the  court  erred  in  excluding  the  agreement  of  Y.  ttom  the  jury. 

3.  That  the  plaintifEs,  by  virtue  of  the  assignment  of  the  note  and  mortgage  of 
B.,  acquired  the  right,  under  the  agreement  of  Y.,  dated  May  2,  1850,  to  a 
decree  against  Y.  postponing  any  claim  he  might  hold  against  B.  and  the 
land,  to  the  claim  and  hen  held  by  the  plaintiffs 

4.  That  the  agreement  of  Y.  to  give  R  a  hen,  imparted  "^a  quality  to  the  debt 
o£  B.  to  R,  which  passed  to  the  plainti&  with  the  assignment  of  the  note. 

Appeal  from  the  Des  Moines  District  Court, 

FoBSGLOSURE  of  a  mortgage.  The  defendant,  H.  M. 
Yance,  preYious  to  the  year  1849,  had  sold  to  Peter  Brewer, 
a  tract  of  land  ^on  Skunk  riYer,  in  Des  Moines  county,  on 
which  to  erect  a  mill,  and  fo  secure  the  payment  of  $800  of 
the  purchase  money,  receiYed  from  Brewer  a  trust  deed  of 
the  premises.  On  the  16th  July,  1849,  Brewer  being  in- 
debted to  B.  F.  Boe,  in  the  sum  of  $325.60,  gaYe  his  note  for 
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that  amount,  pajable  in  one  year,  and  to  secure  the  payment 
of  the  same,  gave  Boe  a  mortgage  on  the  land  bought  b  j  him 
of  Vance.  By  an  instrument  of  writing  of  the  same  date, 
executed  by  Brewer  to  Boe,  it  appears  that  the  money  for 
which  the  note  was  given,  was  paid  by  Boe  to  Brewer,  for  the 
purpose  of  building  a  mill  and  other  improyements  on  the 
land ;  and  that  Brewer  further  agreed,  that  Boe  should  hold 
a  lien  on  the  land  for  all  moneys,  goods,  materials,  and  labor 
furnished  or  paid  for  by  him  towards  the  erection  of  the  build- 
ings or  mill  dam.  On  the  2d  of  May,  1850,  Vance,  the  de- 
fendant)  executed  to  Boe  an  instrument  of  writing,  to  the 
effect,  that  "Vance  agrees  that  B.  F.  Boe  shall  hold  a  lien 
for  all  moneys,  materials  and  labor  paid  for  by  said  Boe,'  for 
building  a  mill  and  other  improvements  on  the  land,  that 
I,  the  said  Vance,  sold  to  Peter  Brewer  to  build  said  mill 
on."  It  is  further  set  forth  in  the  writing,  that  "  said  Boe 
agrees  to  furnish  said  Brewer,  on  their  agreement,  such 
things  as  their  contract  calls  for,  to  build  said  mill."  This 
writing  is  signed  by  Vance  but  not  by  Boe. 

In  November,  1860,  Boe  assigned  the  note  and  mortgage 
of  Brewer  to  the  plaintiff,  who  bring  suit  thereon,  maMng 
Brewer  and  Vance,  defendants,  praying  judgment  against 
Brewer  for  the  amount  of  the  note  and  interest,  and  a  de- 
cree of  foreclosure  and  sale  as  to  the  land,  which  shall  post- 
pone to  the  claim  and  lien  of  the  plaintiffs,  any  interest  of 
Vance  in  the  premises.  The  petitioners  aver,  that  the  note 
was  given  by  Brewer  for  money  paid,  and  for  materials 
and  labor  furnished,  by  Boe,  in  erecting  the  mill  and 
other  improvements  on  said  tract  of  land.  The  defendants 
were  required  to  answer  under  oath.  Brewer  answered, 
denying  any  indebtedness  to  plaintiff  Vance  answered, 
admitting  that  he  had  agreed  that  Boe  should  hold  a  lien  on 
the  land,  provided  he  would  furnish  materials  for  the  com- 
pletion of  the  mill.  He  denies  that  Boe  furnished  the  mate* 
rials  or  finished  the  mill.  He  denies  that  he  consented  that 
Boe  should  hold  a  lien  on  the  land  for  the  amount  of  the  note 
sued  on ;  and  avers  that  the  writing  signed  by  him,  and  de* 
•ttvered  to  Boe,  was  intended  by  him  to  cover  only  advances 
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to  be  made  by  Boe,  subsequent  to  its  date,  and  not  to  cover 
any  prior  advances ;  and  that  it  had  no  reference  to  the  debt 
or  mortgage  now  sued  and  sought  to  be  foreclosed.  Issue 
was  joined  on  the  answer  of  the  defendants,  and  on  the  trial, 
the  plaintiffi,  having  proved  the  execution  of  the  agreement 
signed  by  Vance,  offered  the  same  in  evidence.  Objection 
being  made,  and  questions  raided  as  to  the  effect  of  the  agree* 
ment)  upon  the  right  of  the  plaintiff  to  the  relief  prayed  for 
against  Yance,  the  court  held,  that  the  agreement  was  not 
an  undertaking  on  the  part  of  Yance,  to  give  to  Roe  a  lien 
for  the  payment  of  the  note,  but  only  for  such  money,  labor 
and  material,  as  should  be  furnished  by  Roe  to  Brewer  to 
bmld  the  mill,  subsequent  to  the  date  of  the  agreement.  The 
court  further  held,  that  it  was  not  such  a  security  as  passed 
to  the  plaintiffs,  by  the  assignment  of  the  note,  so  that  they 
could  have  the  benefit  of  it  in  this  action  against  Yance. 
The  plaintiff  then  offered  to  introduce  evidence,  to  show 
that  the  instrument  of  writing  signed  by  Yance,  was  intended 
to  cover  the  money  due  by  the  note,  as  well  as  all  future 
advances,  and  that  said  advances  had  been  made  by  Roe,  in 
pursuance  of  said  agreement  The  defendant  objected  to  the 
introduction  of  this  evidence,  and  the  objection  was  sus- 
tained, and  the  evidence  excluded.  A  verdict  was  returned 
for  the  defendant,  and  a  decree  rendered  denying  to  plain- 
tiffs the  relief  prayed  for  against  Yauce. 

The  plaintiff  appeal.  The  other  material  facts  will  be 
found  in  the  opinion  of  the  court. 

D.  Borer  and  J.  C.  EaU^  for  the  appellants. 

Brotvning  <t  Tracy,  for  the  appellee. 

Stockton,  J. — ^The  first  assignment  of  error,  is  upon  the 
ruling  of  the  District  Court,  excluding  from  the  jury  the 
written  instrument  executed  by  Yance  to  Roe,  on  the  ground 
that  it  was  not  an  imdertaking  on  the  part  of  Yance,  to  give 
to  Roe  a  lien  on  tie  land  for  the  payment  of  the  money  due 
on  the  note,  but  only  fot  such  money,  labor  and  materials 
as  should  be  furnished  by  him,  to  build  the  mill,  subse* 
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quent  to  the  date  of  the  agreement.  We  can  give  no  other 
construction  to  this  agreement  of  Vance,  than  such  as  shall 
apply  its  meaning  to  all  money,  labor,  or  materials  ad- 
vanced by  Eoe,  for  the  purposes  contemplated  by  the  par- 
ties, before  as  well  as  subsequent  to  its  execution.  The 
language  used,  is  certainly  broad  enough  to  comprehend 
both.  Yance  agrees  that  Roe  shall  hold  a  lien  upon  tihe 
land,  for  all  money,  labor  and  materials,  paid  for  by  Eoe, 
for  building  the  mill  and  other  improvements  on  the  land 
sold  by  Vance  to  Brewer,  There  is  no  rule  of  interpreta- 
tion known  to  us,  which  will  restrict  the  application  of  this 
language  to  subsequent,  rather  than  to  prior,  advancements. 
It  appears  to  us  more  reasonable  to  limit  its  operation  to 
the  past,  than  to  confine  it  solely  to  the  future.  The  lan- 
guage is,  "  money,  materials  and  labor  paid  Jar  by  Roe ;'' 
and  not  such  as  he  is  yet  iopay/oTj  or  advance. 

The  second  assignment  of  error,  is  upon  the  refusal  of  the 
court,  to  suflEer  evidence  to  be  introduced,  to  show  that  the 
instrument  of  writing  was  intended  by  the  parties  to  cover 
the  amount  due  on  the  note,  as  well  as  future  advances  to 
be  made  by  Roe.  As  we  are  of  opinion  that  the  court  erred 
in  its  construction  of  the  instrument-  of  writing,  it  will  not, 
be  necessary  to  notice  the  question  raised  by  the  second  as- 
signment of  error,  further  than  to  say,  that,  as  by  our  con- 
struction of  the  instrument,  it  expressly  extends  to  any 
advances  previously  made  by  Roe,  to  Brewer,  for  building 
the  mill,  the  plaintiff  need  not  prove  aliunde^  that  such  was 
the  intention  of  the  parties. 

"We  next  inquire,  whether,  by  the  assignment  of  the  note 
and  mortgage  of  Brewer  to  plaintiffs,  they  acquired  any 
right,  under  the  agreement  of  Vance,  dated  May  2d,  1850, 
to  a  decree,  in  this  suit,  against  Vance,  postponing  any 
claim  or  lien  he  might  hold  against  Brewer  or  the  land^  to 
the  claim  or  lien  held  by  plaintiflfe.  In  other  words,  is  their 
lien  upon  the  land  prior  to  that  of  Vance,  by  virtue  of  the 
assignment  of  the  latter  with  Roe  ?  It  does  not  very  dis- 
tinctly appear  what  interest  in  or  claim  upon  the  land,  was 
retained  by  Vance  after  his  sale  to  Brewer.    By  the  aaswcr 
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of  Yance,  it  is  alleged,  that  Brewer  owed  bim  eight  hun- 
dred dollars,  a  balance  of  the  purchase  money  unpaid ;  that 
the  land  was  sold  under  a  deed  of  trust,  executed  by  Brewer 
a{ul  wife,  to  secure  the  payment  of  this  balance ;  and  that 
the  title  under  the  sale  passed  to  Vance.  At  what  time 
this  sale  was  made,  is  nowhere  stated.  As  the  answer  of 
Yanoe^  as  to  the  amount  due  to  him  from  Brewer,  for  which 
he  retained  a  lien,  is  not  denied,  we  presume  it  will  be 
aafe  for  us  to  assume,  that  the  lien,  retained  by  Yance  for 
this  unpaid  balance  of  the  purchase  money,  was  the  extent 
of  his  ix^terest  in  the  land ;  and  that  his  lien  upon  it,  for 
this  amount,  was  prior  in  point  of  time,  to  that  accruing  to 
Boe,  UBder  the  mortgage  from  Brewer.  The  agreement 
between  Yance  and  Koe,  in  order  that  it  may  have  its  true 
effect  and  meaning,  must  receiye  its  construction  with  ref- 
erence to  the  state  of  facts  existing  between  the  parties, 
l^wer,  Eoe  and  Yanee.  The  latter  had  sold  and  con* 
veyed  to  Brewer,  the  land  on  which  to  erect  the  mill,  re- 
taimn^g  a  lien  upon  the  same  for  eight  hundred  dollars,  a 
bak^ce  of  the  purchase  money.  Brewer,  anxious  to  com- 
plete the  arection  of  the  mill,  sought  the  assistance  of  Boe, 
^ho  agreed  to  fiirnish  money,  labor  and  materials  for  its 
construction.  Having  advanced  $325^50,  to  secure  the  pay^ 
ment  of  which  to  him,  the  note  and  mortgage  were  exe- 
cuted hj  Brew^,  he  was  unwilling  to  furnish  any  further 
means^  until  he  could  be  assured  that  the  lien  of  his  mort- 
gage, upon  the  property,  should  have  priority  over  that  held 
by  Yance,  imder  his  deed  of  trust  In  this  state  of  affairs, 
the  instiniment  of  writii^  set  forth  in  the  pleadings,  and 
upon  which  the  controversy  in  this  cause  has  arisen,  is  signed 
by  Yance,  And  delivered  to  Boe.  By  it,  he  agrees  that 
JBUte  eb^  hold  a  lien  for  all  moneys,  materials  and  labor, 
furnished  or  paid  for  by  him,  for  building  the  mill  or  other 
improvements  on  the  land  We  have  said  that  this  agree- 
ment of  Yance,  in  its  grammatical  construction,  refers  more 
leasonably  to  advances  already  made,  than  to  those  he 
might  tbereafkeer  make  to  Brewer.  Taking  the  language 
cited,,  however^  in  connection  with  the  subsequent  part  of 
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the  agreement,  where  it  is  provided  that  "  Roe  agrees  to 
furnish  Brewer  such  things  to  build  the  mill^  as  their  con- 
tract calls  for ;"  we  think  it  was  intended  to  giye  a  lien  for 
all  advances  made  by  Roe^  whether  before  of  after  the  date 
of  agreement. 

But  what  lien  is  it,  that  Roe  is  "  to  hold  ?"  Why  is  the 
eonsent  of  Vance  necessar  j  to  the  consummation  of  any  lien 
that  Brewer  may  wish  to  give  to  Roe  on  the  land?  The 
meaning  evidently  is,  that  Vance  consents  that  Roe  shall 
hold  a  lien  upon  the  premises,  under  the  mortgage  of  Brewer, 
prior  to^  and  better  than  that  of  Vance,  under  his  deed 
of  trust.  Any  other  construction  woiild  take  firom  the  Ian- 
guage  of  the  agreement,  all  its  meaning,  and  render  it  a 
nullity.  The  objection  of  the  want  of  consideration  for  the 
agreement  of  Vance^  we  pass  by,  with  the  remark,  tliat  if  it 
were  necessary  that  such  consideration  should  be  shown,  it 
may  be  found  in  t&e  fact,  that  the  means  furnished  by  Roe 
were  expended  in  erecting  the  mill,  and  in  other  improve- 
ments, upon  the  land,  to  which  the  defendant's  Hen  attached^ 
enhancing  its  value,,  and  thereby  increaaLng  his  security. 
And  thi&  same  land  was  afterwards  soid,  and  the  title  ta 
it  acquired  by  defendant,  under  the  deed  of  trust  given  to 
secure  to  him  the  payment  of  his  $800;  the  unpaid  balance 
of  the  purchase  money — whereby  he  has  got  back  his 
land,  with  all  the  improvements  put  upon  it  by  Brewer. 
The  fact  that  these  improvements  were  made,  and  this  en- 
hanced value  given  to  the  land,  with  the  money  and  means 
furnished  by  Roe,  is  surely  a  sufficient  reason  and  consider- 
ation lor  the  agreement  of  Vance,  to  give  pricH^ity  to  the 
Ken  of  Roe's  mortgage. 

We  next  inquire  as  to  the  eflFect  of  the  assignment  of  the 
note  to  the  plaintiffs^  and  whether  such  assignment  carried 
with  it,  as  a  necessary  incident,  a  lien  upon  the  land,  snpe- 
rior  to  that  (rf  Vance,  and  such  as  rendered  Vance's  interest 
in  the  land,  liable  to  foreclosure  and  sale,  to  satisfy  the  debt 
It  is  a  settled  doctrine  in  equity,  that  the  assignment  of  a 
promissory  note,  secured  by  mortgage,  carries  the  mortgage 
with  it ;  and  t^d  soignee  may  nobaijitain  an  action  upon  it  i& 
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his  own  name,  to  enforce  the  lien.  Mortgages  are  not  now 
considered  as  conveyances  of  land,  within  the  statute  of 
frauds.  The  right  of  the  mortgagee  is  a  mere  chattel  inter- 
est, inseparable  from  the  debt  it  is  intended  to  secure,  and 
transferable  by  a  mere  assignment  of  the  debt,  without  deed 
or  writing.  The  debt  is  the  principal  thing.  The  right  of 
the  mortgagee  in  the  laud,  is  an  incident  attached  to  the 
debt,  and  ceasing  when  the  debt  is  discharged.  Oreen  v. 
Hart^  1  Johnson,  580;  Souiherm  v.  Mendum^  5  N.  H.  420, 
432 ;  Rigney  v.  Lovg<yy,  13  lb.  247  ;  Burdett  v.  Clay^  8  B. 
Monroe,  294 ;  Dick  v.  Maury^  9  Sm.  &  Mar.  448 ;  Hender- 
son V.  ITerrod,  10  lb.  683.  This  doctrine  rests  upon'  the 
well  established  principles  of  courts  of  equity,  which,  under 
circumstances  closely  analogous,  entitle  a  surety  who  pays 
the  debt,  to  every  remedy  which  the  creditor  has  against 
the  principal  debtor;  to  enforce  every  security,  and  all 
means  of  payment ;  to  stand  in  the  place  of  the  creditor ;  to 
have  all  securities  transferred  to  him ;  and  to  avail  himself  of 
them  against  the  debtor.  This  right  is  stated  as  depending, 
rather  upon  a  principle  of  equity  and  natural  justice,  than 
upon  contract  Oraythome  v.  Swinebume,  14  Vesey,  160 ; 
Hayes  v.  Ward^  4  Johns.  123 ;  Matthews  v.  Aiken,  1  Comstock, 
595 ;  Clawson  v.  Morris,  10  Johnson,*  624.  So,  on  the  same 
equitable  principles,  it  has  been  held,  that  the  creditor  is 
entitled  to  the  benefit  of  the  securities  taken  by  a  surety 
from  his  principal,  for  his  own  indemnity.  The  creditor 
may  have  them  applied  in  discharge  of  his  debt.  Dick  v. 
Maury,  9  Sm.  &  Mar.  448 ;  Bank  of  Avhum  v.  Throop,  18 
Johnson,  505 ;  Waring,  ex  parte,  19  Vesey,  345 ;  Ourtiss  v. 
Tyler,  9  Paige,  431.  So,  as  a  general  rule,  sureties  are  en- 
titled to  the  benefit  of  all  securities  whicih  may  have  been 
taken  by  any  one  of  them,  to  indemnify  himself  against 
their  joint  liabilities  for  their  principal.  The  security  taken 
by  one,  enures  to  the  benefit  of  all.  Ehvood  v.  Deiforuiorf, 
5  Barbour,  S98.  In  the  present  case  the  mortgage,  as  well 
as  the  note,  was  assigned  to  the  plaintiff.  There  can  be  no 
question,  but  that  all  the  rights  of  Boe  to  the  debt,  and  all 
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his  lien  under  the  mortgage  from  Brewer,  to  secure  the  pay- 
ment of  the  debt,  passed  to  plaintiflfe  by  the  assignment 

"Whether  the  assignment  carried  with  it,  also,  the  right 
which  Eoe  obtained,  by  the  agreement  of  Vance,  to  the 
prior  lien  on  the  land,  is  a  more  difficult  question.  This 
agreement  was  not  transferred  to  plaintiffi  by  indorsement 
It  is  in  their  possession,  however,  and  it  is  assumed  that  it 
came  there  lawfully,  at  the  time  of  the  assignment  of  the 
note  and  mortgage  by  Roe.  By  the  assignment  of  the  debt, 
the  assignee  is  entitled  to  use  all  the  remedies,  the  assignor 
might  have  used,  to  enforce  the  lien  of  the  mortgage  against 
the  debtor.  Does  his  right  extend  fiirther  and  may  he 
enforce  a  lien  which  the  assignor  held  against  another  per- 
son ?  Although  the  agreement  executed  by  Vance,  is  not 
aBsigned  by  Roe,  there  seems  to  have  been  an  obvious  in- 
tention  on  his  part,  to  transfer  to  the  plaintiff,  the  note  he 
held  against  Brewer,  with  aU  its  qualities  and  incidents,  and 
to  clothe  them  with  all  the  rights  to  collect  it,  and  to  en- 
force all  the  liens  given  to  secure  its  payment,  that  he  pos- 
sessed himself.  The  priority  accorded  to  Roe's  mortgage, 
by  the  agreement  of  Vance,  was  in  the  nature  of  an  addi- 
tional security  acquired  by  him,  which  continued  an  inci- 
dent of  the  debt,  after  it  passed  from  his  hands  by  assign- 
ment Vance  did  not  become  surety  for  Brewer,  nor  did 
he  guaranty  the  payment  of  his  note  to  Roe.  Holding  a 
deed  of  trust  upon  the  land,  he  does,  however,  agree  to 
waive  his  lien,  and  postpone  its  admitted  priority  in  favor 
of  Roe. 

We  do  not  see  why  this  agreement  of  Vance,  should  not 
be  held,  upon  the  well  established  principles  of  equity,  to 
impart  a  quality  to  the  debt  which  passed  to  plain tiflfs  by 
the  assignment,  and  which  entitles  them,  in  this  suit,  to  a 
decree  postponing  the  lien  of  Vance  to  theirs,  and  subject- 
ing his  interest  in  the  land,  so  far  as  the  same  may  be  neces- 
sary to  the  payment  of  their  claim  against  Brewer.  We 
have  not  been  cited  by  counsel,  to  any  other  authority  to 
this  question,  nor  in  the  consideration  we  have  given  to  the 
cause,  have  we  met  with  any  that  can  be  deemed  directly 
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in  point.  The  case  of*  Ourtiss  t.  Tykr,  6  Paige,  481,  is, 
however,  so  nearly  analogous,  that  we  may  receive  it  as 
authority  for  our  judgment  in  this  case.  It  was  there  ruled 
l>y  Walworth,  Chancellor,  that  the  assignor  of  a  bond 
and  mortgage,  will  be  held,  on  a  principle  of  equity,  to  be 
a  surety  for  their  payment,  in  such  a  sense,  that  any  col- 
lateral security  held  by  him  for  the  payment  of  the  debt, 
will  enure  to  the  benefit  of  the  holder  of  the  bond  and 
mortgage ;  and  on  a  bill  filed  to  foreclose  the  mortgage,  in 
which  the  party  giving  such  collateral  security,  was  made 
a  party  for  the  purpose  of  obtaining  a  decree  over  against 
him,  in  case  of  any  deficiency  upon  a  sale  of  the  mortgaged 
premises,  and  in  case  such  deficiency  could  not  be  collected 
£rom  the  mortgagor ;  on  demurrer  by  the  collateral  guar- 
antor, it  was  held  that  the  complainant  was  entitled  to  the 
decn'ee  prayed  for  against  him. 

Upon  principle  and  authority,  then,  we  are  of  opinion 
that  the  plaintiflfe  are  entitled  to  the  relief  prayed  for  against 
Vance.  And  the  judgment  of  the  District  Court  will  be 
reversed,  and  the  cause  remanded,  with  directions^  to  that 
court  to  award  a  new  trial  upon  the  issue  joined  with  Vance, 
and  for  other  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 


DEViira  V.  The  State  of  Iowa. 

A  warrant  of  arrest  in  a  criminal  case,  which  follows  substantiallj  the  form 
given  in  the  Code,  is  legally  sufficient. 

An  information  that  follows  the  statute  in  ereiy  essential  requisite,  is  suf- 
fident 

Where  the  caption  and  a  part  of  the  first  ooont  of  an  information,  read  is 
follows: 

"  T7te  State  of  Iowa  v.  Jo?m  Deoine.  Before  William  0.  Smith,  Justice  of  the 
Peace,  in  and  for  the  county  of  Benton:  The  defendant  is  accused  of  the 
crime  of  selling  intozicating  liquors,  contrary  to  law.  1.  For  that  the  de- 
fendant, on  the  28th  day  of  January,  A.  D.  1867,  by  himself  for  himself 
in  Vinton,  county  and  state  aforesaid;"  and  where  the  sixth  count,  (on 
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which  defendant  was  oonvioted,)  averred,' "  that  said  defendant  on  tiie  291iL 
day  of  January,  A.  D.  1857,  at  the  place  aforesaid,"  &a ;  Hdd^  That  tho 
venue  was  suificientlj  laid  in  the  information. 

Where  an  information  was  suhsorihed  and  sworn  to  as  fellows :  "  The  state 
of  Iowa,  Benton  county: — ^I,  James  L.  Pauly,  being  duly  sworn,  depose  and 
say,  that  I  believe  the  matters  and  things  set  forth  in  the  above  and  fore- 
going information,  are  true,"  which  was  signed  by  the  deponent,  and  to 
which  the  jurat  of  a  justice  of  the  peace  was  attached ;  Hdd^  That  the  in- 
formation was  properly  subscribed  and  sworn  to. 

When  the  law  speaks  of  selling  intoxicating  liquors,  directly  or  indirectly,  or 
on  any  pretence,  or  by  any  device,  it  is  only  designed  to  describe  different 
methods  of  committing  the  same  offence ;  and  it  is  not  necessary  that  an  in- 

.    formation  should  state  in  what  method  the  selling  was  accomplished. 

Whether  the  person  charged,  has  sold  intoxicating  liquors,  directly  or  indi- 
rectly, or  by  whatsoever  pretence  or  device,  it  is  still  the  same  offence ;  and 
the  law  in  no  sense  treats  the  different  means  made  use  of  to  effect  a  sale, 
as  constituting  a  different  offence,  nor  yet  as  a  different  species  of  the  same 
offence. 

Where  an  information  charged,  that  "  the  defendant  did,  by  himself,  for  him- 
self sell  intoxicating  liquor,  viz:  whiskey,"  Ac.;  Bdi^  That  the  oflfenoe  was 
sufficiently  charged  in  the  information. 

Where  in  a  prosecution  for  selling  intoxicating  liquor,  the  defendant  asked  Ifae 
prosecuting  witness,  on  cross-examination,  the  following  question:  "State 
whether  you  went  to  the  defendant,  when  you  bought  the  bottle  of  fiqnor, 
to  which  you  testify  in  your  examination  in  chie(  for  the  purpose  of  pro- 
curing evidence  against  him  for  selling  intoxicating  liquor?"  which  was  ob- 
jected to,  and  the  objection  sustained;  Hdd,  That  the  objection  was  prop- 
erly sustained. 

Error  to  the  Benton  District  Court. 

Information  before  a  justice  of  the  peace,  charging  the 
defendant  with  having  sold  intoxicating  liquors  to  divers 
persons  therein  named.  A  motion  was  made  to  quash  the 
warrant  of  arrest,  and  a  demurrer  filed  to  said  information, 
both  of  which  were  overruled.  Trial  by  jury,  verdict  of 
guilty,  judgment  thereon,  and  defendant  appealed.  In  the 
District  Court  the  judgoient  of  the  justice  was  affirmed, 
and  defendant  prosecutes  this  writ  of  error.  For  the  facts 
in  the  case,  see  the  opinion  of  the  court 

J.  D.  Templin  and  John  Shane^  for  the  plaintiff  in  error. 

E.  Rumphreuille  and  S.  A.  Rice^  (Attorney-Greneral,)  for 
the  State. 
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Wright,  C.  J.-^The  plaintiflF  in  error,  claims  that  the 
District  C!ourt  shonld  have  reversed  the  judgmeDt  of  the  jus- 
tice  for  the  various  errors  assigned  in  his  affidavit  for  appeal, 
and  upon  the  case  made  by  the  return  of  the  justice  and  the 
entire  record.  We  therefore  direct  our  attention  to  said  affi- 
davit, and  so  much  of  the  proceedingE(  before  the  justice  aa 
bear  upon  the  question  raised.  And  first,  it  is  urged  that 
the  justice  erred  in  overruling  the  motion  to  quash  the  war* 
rant  of  arrest.  So  &r,  we  are  unable  to  see  any  ground 
whatever  for  this  objection^  so  far  as  it  relates  to  the  war* 
rant  itself.  It  follows,  substantially,  and,  indeed,  almost 
literally,  the  form  given  in  the  Code,  (§  2827,)  and  is,  there- 
fore, legally  sufficient  It  is  said,  however,  that  it  should 
have  been  quashed,  because  there  was  no  information  filed 
before  the  justice  upon  which  said  warrant  could  regularly 
issue.  The  determination  of  this  question  brings  us  to  the 
consideration  of  said  information,  and  we  are  thus  brought 
to  the  inquiry,  whether  the  demurrer  filed  before  the  justice 
to  said  information,  was  properly  overruled. 

And  first,  under  this  head,  it  is  insisted  that  the  venue  is 
not  sufficiently  laid  in  said  information.  The  defendant,  by 
the  information,  is  charged  with  selling  liquor  to  six  differ- 
ent persons.  He  was  acquitted  upon  all  the  counts,  except 
one,  and  it  therefore  only  becomes  material  to  inquire  whe* 
ther,  in  that  count,  the  venue  is  well  laid.  The  caption  and 
part  of  the  first  count  is  as  follows : 

"  State  of  Iowa  v.  John  Devine.  Before  W.  C.  Smith, 
Justice  of  the  Peace,  in  and  for  the  county  of  Benton. 
The  defendant  is  accused  of  the  crime  of  selling  intoxi- 
cating liquors,  contrary  to  law.  Ist.  For  that,  on  the  28th 
day  of  January,  A.  D.  1857,  the  said  defendant,  by  hun- 
welt,  for  himself,  in  Vinton  county  and  state  aforesaid,"  kc. 
In  the  sixth  count,  (the  one  upon  which  he  was  convicted,) 
it  is  averred,  '^  that  said  defendant,  on  the  29th  day  of  Janu- 
ary, A.  D.  1857,  at  the  place  aforesaid,"  did  sell,  &c.  That 
this  information  lays  the  venue  with  sufficient  certainty, 
we  entertain  no  doubt  It  follows  the  statute  in  every  es- 
sential requisite  in  this  respect,  and  more  than  this  is  not 
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required  in  the  District  Court ;  and  we  certainlj  ahall  aot 
require  greater  particularity  in  proceedings  commenced  be^ 
fore  a  justice. 

In  l^e  second  place,  it  is  insisted  that  the  information  was 
not  subscribed  and  sworn  to  as  required  by  the  C!ode,  §  3323. 
The  exact  point  here  made,  it  is  somewhat  difficult  to  under- 
stand. It  appears  that  the  complaint  or  information  was 
made  and  presented  by  one  Pauly.  After  charging  the 
defendant  with  haying  sold  liquor  to  the  several  persons 
therein  named,  we  find  at  the  close  thereof,  the  following 
affidavit : 

""/Siate  of  lowa^  Benton  County.  I,  James  L.  Pauly, 
being  duly  sworn,  depose  and  say,  that  I  believe  the  mat- 
ters and  things  set  forth  in  the  above  and  foregoing  infor- 
mation, are  true. 

James  L.  Pauly. 

*'  Subscribed  and  sworn  to  before  me,  this  30th  day  of 
January,  A.  D.  1857. 

Wm.  C.  Smith,  J.  P." 

As  we  understand  the  objection,  it  is  that  the  informant 
should  have  subscribed  his  name  at  the  close  of  the  infor- 
mation, and  not  to  what  is  termed  the  affidavit  The  affi- 
davit, however,  is  a  part  of  the  information,  and  wh«n  the 
complaining  party  affiixes  his  signature  to  it,  he  subscribes 
to  the  information  within  the  full  meaning  of  the  law. 

The  next  objection  made  is,  that  the  information  does  not 
state  whether  the  defendant  sold  the  liquor  ^*  directly  or  in- 
directly, or  whether  he  did,  on  any  pretence,  or  by  any  de- 
vice, seU,  or  in  consideration  of  the  purchase  of  any  proper- 
ty, give  to  the  persons  named  the  said  intoxicating  liquors.^' 
The  charge  in  the  sixth  count  of  the  information,  as  we 
have  already  seen,  is  that  the  said  defendant,  by  himseli^ 
did,  for  himself,  sell  intoxicating  liquors,  viz :  whiskey,  to 
&c.  The  language  of  the  law  is,  that  "  if  any  person  by 
himself,  his  clerk,  servant  or  agent,  shall,  for  himself  or  any 
one  else,  directly  or  indirectly,  or  on  any  pretence,  or  by 
any  device,  sell,  or  in  consideration  of  the  purchase  of  any 
other  property,  give  to  any  other  peison  any  intoxicating 
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liquor,  lie  shall  be  deemed  gtiilty  of  a  misdemeanor,"  &c. 
Laws  of  1855,  61,  §.  6.  Now,  we  suppoe©  it  to  be  flof* 
ficient  to  charge  that  the  defendant  did,  on  such  a  day,  at  a 
place  named,  sell  intoxicating  liquor,  (nannng  it,  if  known,) 
to  a  certain  person,  (giving  his  name,  if  known,)  and  if  so, 
much  more  clearlj  wx)uld  the  information  be  good,  when, 
as  in  the  case  before  us,  it  is  averred  that  the  defendant  did, 
bj  himself  and  for  himself  sell  said  liquor.  When  the 
law  speaks  of  selling  directly  or  indirectly,  or  on  any  pre* 
tence,  or  by  any  device,  it  is  only  designed  to  describe 
different  methods  of  committing  the  same  offence.  And  it 
is  not  necessary  that  the  information  should  state  in  what 
method  the  selling  was  accomplished.  Whether  the  person 
chained,  has  sold  directly  or  indirectly,  or  by  whatsoever 
pretence  or  device,  it  is  still  the  same  offence,  and  the  law, 
in  no  sense,  treats  the  different  means  made  use  of  to  effect 
a  sale,  as  constituting  a  different  offence,  nor  yet  as  a  differ- 
ent species  of  the  same  offence. 

We  are  next  led  to  inquire  whether  the  justice  erred  in 
revising  a  certain  question,  propounded  by  the  defendant, 
to  be  answered  by  the  person  to  whom  the  information,  in 
the  sixth  count  thereof,  charges  the  liquor  to  have  been  sold. 
It  seems  that  he  was  asked  the  following  question  on  his 
cross-examination :  "  State  whether  you  went  to  the  defend- 
ant, when  you  bought  the  bottle  of  liquor  to  which  you 
testify  in  your  examination  in  chief,  for  the  purpose  of  pro- 
curing evidence  against  him  for  selling  intoxicating  liquor," 
which  question  was  objected  to  by  the  attorney  ix  the 
state,  and  the  objection  sustained.  It  is  not  claimed  that 
the  intentijon  with  which  the  witness  bought  the  liquor, 
whether  good  or  bad,  would  tend  to  change  the  legal  char- 
acter of  the  act  of  selling.  But  it  is  insisted  that  the  ques- 
tion was  proper,  on  the  cross-examination,  for  the  purpose 
of  showing  the  feeling  of  the  witness  and  the  n^otives  in** 
fluencing  his  testimony.  We,  therefore,  treat  the  inquiry 
as  relating  to  a  collateral  fact,  made  with  a  view  to  discredit 
the  witness.  Under  some  circumstances,  we  can  readily 
see  that  such  a  question  would  be  pertinent.    If  it  appeared, 
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for  instance,  that  the  person,  under  ezaminatioD,  was  what 
is  termed  a  willing  witness ;  that  he  readily  and  easily  re- 
membered every  circumstance  tending  to  show  defendant's 
guilt,  and  hesitated  as  to  those  matters  which  made  in  his 
&vor,  the  court  might  well  permit  the  inquiry  attempted  in 
this  case.  But  if,  on  the  other  hand,  he  should  appear  to 
be  an  unwilling  witness,  the  whole  reason  and  object  of  such 
an  inquiry  would  cease.  And,  therefore,  it  is  most  obvious 
that  the  right  to  make  such  an  inquiry  is,  to  a  great  extent, 
in  the  discretion  of  the  court  hearing  the  cause ;  and  this 
court  should  be  clearly  satisfied  that  there  has  been  an 
abuse  of  such  discretion,  before  a  new  trial  would  be  or* 
dered.  As  was  said  in  the  case  of  Alien  v.  Bodine^  6  Barb. 
S83,  "  great  latitude  is  sometimes  permitted,  where,  fix)m  the 
temper  and  conduct  of  the  witness,  or  other  circumstances, 
such  course  seems  essential  to  the  discovery  of  truth.  It  is^ 
nearly  impossible  to  lay  down  a  rule  on  this  subject,  as  the 
question  is  always  a  matter  of  discretion  with  the  judge,  to 
be  decided  by  him  upon  all  the  circumstances  appearing 
before  him."  In  this  case,  there  is  nothing  to  show  the  tem- 
per or  conduct  of  the  witness,  whether  he  was  a  willing  or 
an  unwilling  one ;  nor  whether  he  appeared  to  be  friendly  or 
unfriendly  to  the  defendant;  The  presumption  is,  that  there 
was  no  such  circumstance  as  justified  the  proposed  inquiry, 
and  ufatil  the  contrary  is  shown,  we  must  conclude  that  the 
discretion  lodged  with  the  court  trying  the  cause,  was  prop- 
erly exercised. 

Finally,  it  is  urged  that  the  testimony  was  not  sufficient 
to  justify  the  verdict.  This  testimony  is  spread  out  in  the 
record,  and  without  here  setting  it  out,  it  is  sufficient  to  say 
that  we  think  the  jury  "was  fully  justified  in  finding  as  it 
did.  And,  we  may  go  further,  and  say  that  to  our  minds, 
it  is  somewhat  difficult  to  understand  why  defendant,  under 
the  teBtinv)ny,  was  not  proved  guilty  under  more  than  one 
countb 

Judgment  affirmed. 
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WnrEK  v.  The  State  of  Iowa* 

The  marriage  of  pevBODB)  withoat  their  haying  obtained  a  license^  is  to  be  deall 

with  as  a  xnisdemeanor,  and  in  no  other  manner. 
Under  chapter  85  of  the  Code,  a  jostiee  of  the  peace  poaseeaee  no  jurifldiotion 

to  hear  and  determine  a  complahit,  charging  a  pai^y  with  aolemnizing  a 

IDaniage  without  a  lioense. 

JError  to  the  MuscaUne  Dtstrid  (hurt  > 

A  COKPLAINT  was  entered  before  a  justice  of  the  peace, 
against  tbe  plaintiff  in  error,  for  solemnizing  a  marriage 
without  a  license,  on  the  waters  of  the  Mississippi  riyer, 
within  the  jurisdiction  of  the  state  of  Iowa.  The  justice 
found  him  guilty,  and  rendered  judgment  against  him  for 
the  penalty  of  fifty  dollars,  from  which  he  appealed  to  the 
District  Court,  where  the  judgment  of  the  justice  was  af- 
firmed. 

Henry  O*  Connor  and  H.  AtrMer^  for  the  plaintiff  in  error. 

Samuel  A.  Rice  (Attorney-General)  and  E.  H.  Thayer^ 
(prosecuting  attorney  of  Muscatine  county,)  for  the  State. 

Woodward,  J. — The  determining  question  in  this  cause 
can  be  sufficiently  stated,  without  a  lengthened  detail  of  &cts 
or  pleadings.    One  point  made,  disposes  of  the  case. 

The  defendant  moved  before  the  justice,  and  in  the  Dis- 
trict Court  renewed  the  motion,  to  dismiss  the  cause ;  or,  in 
other  words,  to  quash  the  complaint,  for  several  reasons, 
among  which  the  sixth  was,  that  the  justice  had  no  juris- 
diction of  the  supposed  offence,  it  occurring  on  the  waters 
of  the  Mississippi  river ;  and  the  seventh  was,  that  the  alle- 
gations of  the  complainant  do  not  show  &cts  giving  juris- 
diction^ either  as  to  time,  place,  person  or  crime.  Connected 
with  these  points,  was  the  question  raised,  whether  the  com- 
plaint was  for  the  penalty  of  fifty  dollars,  under  section 
1474  of  the  Code,  or  was  for  a  misdemeanor,  under  section 
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1470.  The  complaint  being  lost,  and  there  being  no  copy 
of  it  on  file,  of  course  we  cannot  determine  this  question, 
but  the  counsel  agree  that  the  court  may  dispose  of  the 
matter  as  they  may,  upon  the  record  and  papers  belonging 
to  the  case. 

Under  these  circumstances,  we  should  be  compelled  to 
give  weight  to  the  entry  of  the  magistrate,  and  the  pleadings 
and  proceedings  in  court,- but  these  are  ambiguous  in  this 
respect,  and  indeterminate,  except  that  the  judgment  ren- 
dered in  both  courts,  seems  to  point  to  section  1474,  as  the 
foundation ;  that  is,  to  make  it  a  qui  tarn  proceeding  in  its 
nature.  But  this  is  immaterial.  .  We  proceed  to  show  that, 
regarded  as  a  proceeding  to  recover  the  penalty  of  fifty  dol- 
lars, under  section  1474,  it  do^  not  lie  in  this  case ;  and  as 
a  complaint  for  a  misdemeanor,  it  is  not  within  the  juris- 
diction of  a  justice  of  the  peace. 

Chapter  85  of  the  Code,  provides  the  conditions  and  re- 
quisites of  marriage,  and  the  duties  and  liabilities  of  those 
who  are  authorized  to  solemnize  marriage.  Sections  1464 
to  1470,  inclusive,  contain  important  provisions.  The  mar- 
riageable age  is  fixed ;  a  license  must  be  obtained  before 
marriage ;  such  license  must  not,  in  any  case,  be  granted 
where  either  party  is  under  the  age  necessary  to  render  the 
marriage  valid,  nor  when  either  party  is  a  minor,  without 
the  consent  of  the  parent  or  guardian,  nor  when  the  con- 
dition of  either  party  is  such  as  to  disqualify  him  tram  mak- 
ing any  other  civil  contract ;  and  unless  the  county  judge  is 
acquainted  with  the  age  and  condition  of  the  parties,  he  shall 
take  testimony.  These  provisions  are  of  the  highest  im- 
portance to  the  permanent  interests  and  happiness  of  the 
parties,  and  to  the  domestic  and  social  relations.  With  a 
view  to  these  provisions,  and  under  these  considerations, 
section  1470  enacts,  that  if  the  county  judge  grants  a  license, 
contrary  to  the  provisions  of  the  preceding  sections,  he  is 
guilty  of  a  misdemeanor,  and  if  a  marriage  is  solemnized 
without  such  license  being  procured,  the  parties  so  married, 
and  all  persons  aiding  in  such  marriage,  are  likewise  guilty 
of  a  misdemeanor.   The  statute  has  not  been  content  to  leare 
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these  important  requirements  under  the  protection  of  a  sim- 
ple penalty  of  fifty  dollars,  but  has  guarded  them  by  the 
full  extent  of  the  punishment  for  misdemeanors.  The  license 
is  made  a  leading  requisite,  and  to  marry  or  be  married 
without  a  license,  is  subject  to  a  penal  provision  next  to 
actual  crime.  There  are  other  requirements,  of  minor  con- 
sequence when  compared  with  th^  foregoing,  which  may  be 
considered  as  guarded  by  the  penalty  of  section  1474;  but 
we  can  reconcile  the  different  parts  of  the  chapter,  only  by 
holding  that  the  marriage  of  persons  without  a  license,  is  to 
be  dealt  with  as  a  misdemeanor,  and  in  no  other  manner. 
Regarded  in  this  light,  the  supposed  offence  in  the  present 
case,  is  not  within  the  cognizance  of  a  justice  of  the  peace. 

By  section  S822  of  the  Code,  justices  may  hear,  try,  and 
determine  public  offences,  where  the  punishment  imposed 
by  law,  does  not  exceed  two  hundred  dollars  fine,  or  im- 
prisonment in  the  county  jail  not  more  than  six  months,  or 
where  the  punishment  is  by  both  such  fine  and  imprison- 
ment, whilst,  by  section  2676,  a  misdemeanor,  the  punish- 
ment of  which  is  not  otherwise  prescribed  by  any  statute  of 
this  state,  may  be  punish^  by  imprisonment  in  the  county 
jail  for  one  year,  or  by  a  fine  to  the  extent  of  five  hundred 
dollars,  or  by  both  of  these.  There  is  no  punishment, 
"otherwise  prescribed,"  for  the  misdemeanor  here  charged; 
and  therefore  it  falls  under  this  section,  and  consequently  is 
beyond  the  jurisdiction  of  a  justice  of  the  peace' to  hear  and 
determine.  The  magistrate  might  have  held  the  defendant 
to  answer  before  the  District  Court,  but  it  was  not  within 
his  province  to  try  the  cause.  It  follows,  that  the  proceed- 
ing should  have  been  dismissed  on  the  appeal;  that  the 
judgment  of  the  District  Court  must  be  reversed,  and  the 
recognizance  of  the  defendant  be  discharged ;  and  that  he 
go  hence  without  day. 

An  interesting  question  was  presented  concerning  juris- 
diction upon  the  waters  of  the  Mississippi  river,  but  it  has 
become  unnecessary  to  enter  upon  it. 

Judgment  reversed. 
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Where  a  motion  ie  made  to  diflmin  an  appeal  in  a  criminal  oaae,  for  inaoiB- 
eienc^  of  the  affidavit  of  appeal,  the  fiusta  stated  in  the  affidavit  are  to  be 
taken  as  tnie. 

If  the  State  wishes  to  oontrorart  the  statomento  of  the  affidavit  for  an  atipeal, 
as  to  the  teetimonj  given  on  thtf  trial  before  the  jnstioe,  a  nile  should  be 
obtained  requiring  the  justice  to  certify  to  the  District  CSonrt^  all  the  evi- 
dence on  the  trial  before  him. 

Where  an  affidavit  for  an  i^peal  in  a  criminal  case,  sets  out  the  evidence 
against  the  defendant,  and  avers  that  the  State  has  foiled  to  prove  anj* 
charge  laid  in  the  information ;  that  the  Judgment  of  the  Justice  iras  emme- 
OQS,  and  contrary  to  the  evidence ;  and  that  iijnstioe  has  been  done  the  de- 
fendant, it  is  soffident  to  entitle  the  defendant  to  an  appeal,  and  to  have  the 
judgment  of  the  Justice  reversed,  or,  at  leasts  to  a  new  trial  in  the  District 
Court 

Error  to  the  Mahaska  District  OourL 

This  was  a  writ  of  error  to  the  judgment  of  the  District 
Court  of  Mahaska  oountj,  affirming  the  judgment  of  a  jus* 
tice  of  the  peace,  by  which  the  plaintiff  in  error,  was  fined 
twenty  dollars  on  an  information  chaiging  him  with  selling 
intoxicating  liquors.  After  the  rendition  of  the  judgment 
against  him  by  the  justice,  the  defendant  filed  an  affidavit 
to  obtain  an  appeal,  in  which  is  stated  the  evidence  of  the 
witnesses  against  him,  and  averred  that  the  State  had  fidled 
to  prove  any  charge  laid  in  the  information ;  that  the  judg* 
ment  of  the  justice  was  erroneous  and  contrary  to  the  evi- 
dence, and  that  injustice  had  been  done  him.  On  filing  the 
necessary  bond,  an  appeal  was  allowed.  In  the  District 
Court,  on  motion  of  the  prosecuting  attorney,  the  judgment 
of  the  justice  was  affirmed,  for  the  alleged  reason,  that  no 
sufficient  affidavit  had  been  filed.  The  defendant  sued  out 
this  writ  of  error. 

Oroohham  Jk  Fisher^  for  the  plaintiff  in  error. 
^  SamL  A.  Rice^  (Attorney-General,)  for  the  State. 
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Stockton,  J. — The  affidavit  was  sufficient  to  entitle  the 
plaintiff  in  error,  to  an  appeal  from  the  judgmpnt  of  the 
jxistice,  and  to  have  the  judgment  reversed,  or,  at  least  to  a 
new  trial  in  the  District  Court.  Taking  the  facts  therein 
stated  as  true,  which  is  the  effect  of  a  motion  to  dismiss  for 
insufficiency,  there  was  no  evidence  before  the  justice  to  con- 
vict the  plaintiff  in  error,  of  selling  intoxicating  liquors. 
The  witnesses  testified  that  he  sold  only  ''  spruce  beer,"  and 
that  it  would  not  intoxicate  any  person.  If  the  prosecuting 
attorney  wished  to  controvert  the  statements  of  the  affidavit, 
as  to  the  testimony  given  on  the  trial  before  the  justice,  he 
should  have  had  a  rule  entered  against  the  justice,  to  certify 
to  the  District  Court  all  the  evidence  given  on  the  trial  be- 
fore him.  As  this  was  not  done,  the  statements  of  the  affi- 
davit are  to  be  taken  as  true ;  aiAl  taking  them  as  true,  the 
plaintiff  in  error  was  found  guilty  on  insufficient  evidence. 
The  District  Court  should  either  have  reversed  the  judgment, 

or  allowed  a  new  trial. 

Judgment  reversed. 


McClintock  v.  Cbick. 

In  Blander,  a  plea  of  jostiflcation  must  confess  the  speaking  of  the  words 
charged,  and  set  forth  soch  fleets  as  fix  upon  the  plaintiir  the  spedfio  orhne 
imputed  to  him  by  the  words  charged  in  the  petition. 

Where,  in  an  action  for  slander,  for  charging  the  plaintiff  with  stealing  the 
chickens  of  defendant^  the  defendant  answered  as  follows:  MAnd  for  a 
ibrther  answer,  defendant  says,  that  the  said  plaintiff  either  in  person  or 
thnragh  his  children,  and  with  plaintilTs  knowledge  and  consent,  did  kill, 
take  and  cany  away,  and  appropriate  to  his  own  use^  chickens  bek>nging  to 
defendant;"  HeU  That  the  answer  was  bad,  as  a  plea  of  justification. 

Where  the  slanderous  words  charged,  were  spoken  through  heat  of  passion, 
ix  under  excitement  produced  by  the  immediate  prorocation  of  the  plaintiff, 
such  facts  may  be  shown  in  mitigation  of  damages^  under  our  practioei 
witiiout  alleging  them  specifically  in  the  answer. 

Where  in  an  action  of  slander,  the  defendant  pleaded,  that  the  words  charged, 
if  spoken  by  him,  were  spoken  at  a  time  when  the  plaintiff  was  speaking 
and  uttering  false  and  scandalous  words  about  defendanti  (setting  out  the 
wordfl^)  and  at  a  time  when  defendant  was  angry  and  in  a  passion,  ooca- 
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sioned  by  the  speaking  of  said  fiblse  and  scandaloos  words  by  the  plaintiff^ 
which  was  demurred  to^  and  the  demurrer  sustained;  HtH  That  there  was 
no  error  in  sustaining  the  demurrer. 

Where  an  action  of  slander  was  oommenoed  in  October,  1862,  and  at  the  ra- 
tom  term,  the  defendant  answered,  denying  the  speaking  of  the  words; 
and  where  on  the  26th  of  March,  1855,  the  defendant  filed  a  ftutber  an- 
swer, to  which  a  demurrer  was  sustained,  and  the  cause  stood  at  issue,  on 
the  answer  filed  in  1852,  until  the  13th  day  of  April,  185t,  when  the  de- 
fendant filed  what  is  termed  ''  a  further  and  additional  answer,"  in  which 
he  claimed  a  certain  sum  of  money  for  the  value  of  four  dozen  diidcens^ 
and  damages  for  slanderous  words  spoken  by  the  plaintifif  of  the  defendant, 
and  also  alleged,  that  the  plaintiff's  charactor  was  so  bad,  in  the  community 
in  which  he  resided,  that  he  sustained  no  injury  from  the  speaking  of  the 
words  by  defendant,  which  answer,  on  motion  of  the  plaintiff|  was  stricken 
firom  the  files ;  Hdd^  That  under  the  circ^mstances  of  the  case,  there  wai 
no  error  in  striking  the  answer  from  th&  files. 

Where  notice  was  given  of  the  taking  of  a  deposition  ''  at  the  office  of  Sqmrt 
Moore,  in  Ashland,  Wappello  county,  Iowa,  on  the  10th  day  of  April,  185T, 
and  it  appeared  from  the  caption  and  certificate  of  the  deposition,  tiiat  it 
was  taken  on  the  day  named  in  the  notice,  at  the  office  of  Enos  Moore^  a 
justice  of  the  peace,  of  Wappello  county ;  EeH  That  the  deposition  was 
properly  suppressed. 

However  much  pasmon,  produced  by  the  provocation  of  the  plaintifl)  may 
operate  to  mitigate  the  damages  in  an  action  of  slander,  it  cannot  wholly 
defeat  the  plaintiff's  action. 

Where  in  an  action  of  slander,  the  court  refused  to  instruct  the  jury,  ^  that  if 
the  words  were  spoken  by  defendant,  through  heat  of  passion,  caused  by 
harsh  and  abusive  words  used  by  plaintiff  towards  defendant,  then  the 
words  are  not«ctionable^  and  they  must  find  for  defendant;"  HtH  That  the 
instruction  was  properly  reflased. 

In  an  action  of  slander,  it  is  sufficient  to  prove  the  slanderous  words  sub- 
stantially. 

And  where  in  such  an  action,  the  court  instructed  the  jury,  that  it  was  not 
necessary  for  the  plaintiff  to  prove  the  precise  words  as  laid  in  the  petition, 
but  that  it  was  sufficient  to  prove  them  substantially,  as  there  set  out;  Bidi 
that  the  instruction  was  correct 

Wbere  in  an  action,  when  the  jury  was  about  to  retire  to  consider  of  their 
verdict,  the  defendant  asked  that  the  jury  might  be  permitted  to  take  with 
them,  all  the  papers  in  the  cause,  except  depositions,  and  particularly  the 
affidavits  filed  by  plaintiff  at  previous  terms  for  a  continuance,  which  the 
court  refused  to  permit,  and  retained  the  affidavits,  and  all  the  pleadings  to 
which  demurrers  had  been  sustained;  Hdd^  That  the  court  did  not  err  in  re> 
iluing  to  permit  the  papers  to  go  to  the  jury. 

Appeal  from  the  Jefferson  District  Court 

This  was  an  action  on  the  case  for  slanderous  words 
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spoken,  commenced  in  October,  1852.  At  the  return  term, 
defendant  appeared  and  filed  his  answer,  denjring  the  speak- 
ing of  the  words,  as  charged  m  plaintiff's  petition.  On  the 
26th  of  March,  1855,  defendant  filed  a  farther  answer,  to 
which  there  was  a  demurrer,  which  was  sustained.  In 
April,  1857,  defendant  filed  what  is  termed  "  a  further  and 
additional  answer.''  Plaintiff  moved  to  strike  this  answer 
from  the  files,  and  also  demurred  to  the  same,  which  said 
motion  and  demurrer  were  sustained,  as  to  different  portions 
of  said  answer.  A  motion  was  made  to  suppress  the  depo- 
sition of  one  Laforce,  taken  on  the  part,  of  defendant,  which 
was  also  sustained.  On  the  trial,  certain  instructions,  given 
by  the  court,  were  excepted  to  by  defendant,  and  he,  in 
like  manner,  excepted  to  the  refiisal  of  the  court  to  give 
certain  instructions  asked  by  him.  When  the  jury  were 
about  to  retire  to  consider  of  their  verdict,  the  defendant 
asked  that  they  might  be  permitted  to  take  with  them  cer- 
tain papers,  which  was  refused  by  the  court.  Verdict  and 
judgment  for  plainiiff,  and  defendant  appeals.  The  other 
material  facts  will  be  found  in  the  opinion  of  the  court 

C  Negus^  for  the  appellant 

SjagU  &  Acheson,  toi  the  appellee. 

Wright,  C.  J. — The  answer,  filed  in  April,  1857,  sets  up 
some  of  the  same  matters  of  defence  as  are  contained  in  the 
one  filed  in  March,  1855.  The  defendant,  in  the  last  an- 
swer, attempts  to  plead  these  matters  in  a  more  logical  and 
definite  form ;  and  we  need  not,  therefore,  stop  to  inquire 
into  the  sufficiency  of  these  portions  of  the  first  answer. 
By  filing  the  further  and  additional  answer,  and  thus,  in 
effect,  in  this  case,  amending  his  former  pleadings,  defend- 
ant waived  all  right  to  complain  of  any  supposed  error  in 
the  ruling,  made  on  the  first  demurrer,  so  far  as  that  de- 
murrer raised  the  same  questions  as  were  raised  by  the 
second  one. 


*)  » 
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In  the  first  answer,  however,  there  is  what  is  claimed  to 
be,  a  plea  in  justification,  which  is  not  contained  in  the 
second,  and  it  is  niged  that  the  court  erred  in  sustaining 
plaintiff's  demurrer  to  such  plea.  The  substance  of  tikis 
portion  of  the  answer  is  as  follows :  "  And  for  a  further  an- 
swer, defendant  says  that  the  said  plaintiff,  either  in  .person 
or  through  his  (plaintiff's)  childreu,  and  with  plaintiff's 
knowledge  and  consent,  did  kill,  take  and  carry  away,  and 
appropriate  to  his  own  use,  chickens  belonging  to  defend* 
ant."  To  understand  this  language,  it  is  proper  to  state  that 
plaintiff  claims  that  defendant  charged  him,  on  several  occa- 
sions, with  stealing  his  (defendant's)  chickens.  That  this 
allegation  of  the  answer  is  wanting  in  almost  eveiy  essential 
to  make  it  a  good  plea  of  justification,  is  ix^ost  manifest  It 
&ils  to  confess  the  speaking  of  the  words.  See  Starkie  on 
Slander,  248.  It  fiiils  to  set  forth  such  matters  as  fix  upon 
the  plaintiff  any  crime,  much  less  the  specific  one  imputed 
to  him  by  the  words,  charged  in  the  petition  of  plaintiff 
The  justification,  so  far  firom  being  in  point  of  law,  identical 
with  the  charge  in  the  petition,  falls  short  of  justifying  any 
offence,  or  of  showing  that,  in  the  taking  of  said  chickens, 
there  was  any  crime  whatever.  That  a  plea,  which  relies 
upon  the  truth  of  the  words  spoken,  as  a  bar  to  recovery,  is 
£Ettally  defective,  which  is  wanting  in  the  particulars  above 
suggested,  is  well  settled.  See  1  American  Leading  Cases, 
178,  and  cases  there  cited. 

The  questions  raised  by  the  demurrer,  and  motion  to  strike 
the  second  or  last  answer,  may  be  considered  under  two 
heads :  First,  such  as  relate  to  those  portions  which  were 
set  up  in  the  answer,  filed  March  26, 1865.  Second,  such 
as  relate  to  the  new  and  distinct  grounds  of  defence,  therein 
contained.  In  the  third  clause  of  his  answer,  defendant 
sets  up  that  said  words,  charged  in  plaintiff's  petition,  if 
spoken  by  him,  were  spoken  at  a  time  when  plaintiff  was 
speaking  and  uttering  false  and  scandalous  words  about  de- 
fendant, (giving  the  words  spoken  by  plaintiff)  and  at  a 
time  when  defendant  was  angry  and  in  a  passion,  occasioned 
by  the  speaking  of  said  fitlse  and  scandalous  words  by  plain- 
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aSL  That  the  matters  contained  in  this  clause,  if  true, 
would  not  bar  plaintiff's  recovery,  we  suppose  to  be  too 
well  settled  to  admit  of  controversy.  I^  however,  the  words 
were  spoken  through  heat  of  passion,  or  under  excitement, 
produced  by  the  immediate  provocation  of  plaintiff  such 
excitement  or  passion  may  be  shown  in  mitigation  of  dam- 
ages ;  ''  for  evidence  that  the  speaking  was  impulsive  and 
involuntary,  undoubtedly  diminishes  malice,  as  understood 
by  the  law."  Lamed  v.  Buffington,  8  Mass.  646 ;  Seely  v. 
Lovejoy^  8  Blackf.  462.  And,  it  may  be  stated  as  a  general 
principle,  that  all  the  immediate  circumstances,  under  which 
the  words  were  spoken,  are  proper  to  be  shown  to  the  jury, 
as  they  define  the  true  character  of  the  speaking,  which  is 
alleged  to  be  slanderous.  See  note  to  Oilman  v.  LoveU,  1 
American  Leading  Cases,  208.  And  this  passion — ^this  pro- 
vocation— and  their  immediate  circumstances,  may  be 
shown,  without  specially  setting  them  up  or  pleading  them. 
Under  the  former  system  of  pleading,  they  might  be  shown 
under  the  general  issue;  and  so,  we  think,  they  may  be 
under  our  practice,  without  alleging  them  specifically  in  an 
answer. 

In  the  case  before  us,  as  these  matters  were  set  up,  we 
think  the  court  might  well  have  overruled  the  demurrer^ 
upon  the  ground  that  plaintiff  could  not  complain,  if  by  such 
answer,  he  was  notified  that  defendant  would  insist  on  the 
trial,  that  the  words  were  spoken  under  the  circumstances 
stated.  But  as  the  thing,  if  proved,  could  not  bar  plaintiff's 
recovery,  but  might  under  the  general  denial  of  the  speak- 
ing of  l^e  words,  be  received  in  mitigfttion  of  damages,  we 
cannot  say  there  was  eiror  in  sustaining  the  demurrer  to 
this  portion  of  the  answer.  If  it  appeared  that  defendant 
proposed  to  prove  the  same  fiicts  on  the  trial,  and  was  not 
permitted  to  do  so,  the  quesdon  would  be  quite  different. 
Nothing  of  the  kind  is  shown,  however.  For  aught  that  is 
disclosed,  he  had  the  benefit  of  all  these  circumstances  on 
the  hearing  before  the  jury.  There  was  certainly  nothing 
to  prevent  it 
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In  the  first,  second  and  foolth  clauses  of  the  answer,  it  is 
set  forth,  (but  with  what  legal  sufficiency,  we  do  not  stop  to 
inquire,)  ^r5^  that  plaintiff  is  owiug  and  stands  indebted  to 
defendant  in  the  sum  of  six  dollar?,  for  the  value  of  four 
dozen  chickens ;  second^  that  plaintiff  spoke  of  defendant 
certain  scandalous  and  de&mator  j  words,  to  his  (defendant's) 
great  damage  aad  injury,  which  aum  of  six  dollars,  and  the 
damages  resulting  from  such  slanderous  words,  defendant 
proposes  to  offset  against  any  damages  which  plaintiff  may 
show  he  has  sustained  by  the  supposed  speaking  of  the 
words  charged  in  plaLotiff's  petition ;  and  third,  that  plain- 
tiff's character  was  so  bad  in  the  community  in  which  he 
resided,  that  he  sustained  no  injury  from  the  speaking  of 
the  words  by  plaintiff.  All  these  matters  were  struck  £rom 
the  files,  on  the  plaintiff's  motion,  and  this  is  now  assigned 
for  error.  We  cannot  say  that  the  court  erred  in  sustaining 
this  motion.  It  will  be  remembered  that  this  case  was  com- 
menced in  1862,  and  that  at  the  first  term,  defendant  filed 
his  answer,  denying  the  speaking  of  the  words.  On  that 
issue,  a  trial  was  had,  in  which  plaintiff  recovered.  Defend- 
ant appealed  to  this  court,  where  the  decision  was  in  his 
favor.  The  cause  being  remanded,  a  further  answer  was 
filed  in  March,  1855,  which,  however,  contained  none  of 
these  matters  now  under  consideration.  The  demurrer  to 
the  answer  filed  in  1855,  being  sustained,  the  case  stood  at 
issue  upon  the  answer  filed  in  1852,  until  the  13th  of  April, 
1857,  (the  day  before  the  cause  was  finally  tried,)  when  the 
defendant  sets  up  in  his  defence  new  matter— matter  which 
raises  new  issues,  and  which  must  almost  as  a  necessary 
consequence,  work  a  continuance  of  the  cause.  No  reason 
is  shpwn  why  these  same  matters  were  not  set  up  long  be- 
fore this  trial.  There  is  nothing  to  show  that  they  came  to 
defendant's  knowledge  since  filing  his  former  answer;  nor 
does  it  appear  but  that  he  knew  them  all  as  well  before,  as 
after  first  pleading  to  plaintiff's  petition.  Under  such  cir- 
cimistances,  we  are  far  from  being  satisfied  that  there  was 
error  in  refusing  to  defendant  the  benefit  of  such  further  or 
supplemental  answer.    To  allow  a  party  to  make  such  a 
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flupplemental  pleading,  rests  so  peculiarly  in  the  discretion 
of  tbe  court  below,  that  we  should  want  to  be  much  better 
satisfied  than  we  are  in  this  case,  that  such  discretion  had 
been  improperly  exercised,  before  we  would  interfere 
with  it 

We  are  next  to  inquire,  whether  there  was  error  in  sup- 
pressing the  deposition  of  the  witness  Laforce.  It  seems 
that  plaintiff  was  notified  that  the  deposition  of  this  witness, 
would  be  taken  at  the  office  of  Squire  Moore,  in  Ashland, 
Wi^pello  county,  Iowa,  on  the  10th  day  of  April,  1857. 
The  caption  anrl  certificate  attached  to  the  deposition,  show 
that  it  was  taken  on  the  same  day  named  in  the  notice,  at 
the  office  of  Enos  Moore,  a  justice  of  the  peace  of  Wappello 
county.  The  objection  urged  is,  that  it  does  not  appear  that 
the  deposition  was  taken  at  the  office  of  Squire  Moore,  as 
stated  in  the  notice,  but  that,  on  the  contrary,  it  was  taken 
at  the  office  of  Enos  Moore.  The  Code  provides  that  rea- 
sonable notice  of  the  time  and  place  where  a  deposition  will 
be  taken,  must  be  given  to  the  opposite  party ;  and  the  cer- 
tificate to  be  attached  to  the  deposition,  when  taken,  must 
state  that  it  was  subscribed  and  sworn  to  at  the  ^me  and 
place  therein  mentioned.  §§  2446,  2458.  We  need  hardly 
say,  that  the  deposition  must,  in  the  absence  of  agreement  or 
consent,  express  or  implied,  to  the  contrary,  be  taken  at  the 
place  named  in  the  notice,  and  that  if  taken  at  any  other  place, 
it  should  be  suppressed.  The  question  in  this  case  is  whe- 
ther, (plaintiff  not  having  appeared  or  taken  part  in  the  ex- 
amination,) it  sufficiently  appears  that  this  deposition  was 
taken  at  the  place  named  in  the  notice.  And  to  hold  that 
it  does  sufficiently  appear,  we  are  asked  to  conclude  or  pre- 
sume that  Squire  Moore  and  Enos  Moore  are  one  and  the 
same  person,  and  that  the  office  of  Squire  Moore  is  the  office 
of  Enos  Moore.  We  think  that  this  would  be  asking  us  to 
presume  too  much.  The  objection  of  plaintiff  may  in  fact 
be  purely  technical,  and  yet  we  cannot  think  we  would  be 
justified  in  holding  the  persons  to  be  the  same.  K  the  no- 
tice had  designated  the  magistrate  as  Esquire  Moore,  there 
would  be  less  force  in  the  plaintiff's  objection.    By  such  a 
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designation  or  title,  the  party  might  well  be  understood  to 
refer  to  a  justice  of  the  peace — to  an  officer  in  his  official 
capacity.  When  in  the  use  of  proper  language,  however, 
we  speak  of  Squire  Moore,  Esquire  Smith,  or  Squire  Jones, 
it  cannot  with  propriety  be  said,  that  we  refer  to  these  per- 
sons as  magistrates,  but  that  we  call  them  by  their  proper 
Christian  names.  Squire,  if  not  in  so  general  use,  is  at  least, 
as  well  recognized  as  a  name,  as  John,  or  Bobert,  or  Enos; 
and  we  cannot  but  conclude,  that  the  objection  in  this  case 
is  equally  as  available,  as  if  the  notice  had  specified  the  office 
of  John,  instead  of  Squire  Moore. 

The  defendant  asked  the  co\irt  to  instruct  the  jury,  that 
if  the  words  were  spoken  by  defendant  through  heat  of  pas- 
sion, caused  by  harsh  and  abusive  words  used  by  plaintiff 
towards  defendant,  then  the  words  are  not  actionable,  and 
they  must  find  for  defendant,  and  this  refusal  is  now  assigned 
for  error.  We  have  already,  in  considering  the  demurrer  to 
the  third  clause  of  defendant's  answer,  sufficiently  disposed 
of  this  objection.  However  much  such  passion  and  provo- 
cation might  operate  to  mitigate  the  damages,  tbey  could 
not  wholly  defeat  plaintiff's  action.  It  is  next  objected  that 
the  court  instructed  the  jury,  that  it  was  not  necessary  for 
plaintiff  to  prove  the  precise  words  as  laid  in  the  petition, 
but  that  it  was  sufficient  to  prove  them  substantially  as  there 
Bet  out.  That  this  is  the  rule  now  universally  recognized  in 
actions  of  this  kind,  we  understand  to  be  well  settled.  Olm- 
stead  V.  Miller^  1  Wend.  506 ;  Bassett  v.  Spoffordy  11  N.  H. 
127 ;  Leniville  v.  Farlywine,  4  Blackf.  470 ;  Starkie  Ev. 
Vol.  II,  618,  619,  and  notes. 

When  the  jury  were  about  to  retire  to  consider  of  thdr 
verdict,  the  defendant  asked  that  they  might  be  permitted 
to  take  all  the  papers  in  the  case,  except  depositions,  and 
particularly  the  affidavits  filed  by  plaintiff  at  previous 
terms,  for  a  continuance.  The  court  refused,  however,  to 
permit  this,  and  retained  these  affidavits,  as  also  all  the 
pleadings  to  which  demurrers  had  been  sustained,  and  de- 
fendant again  excepted.  The  Code  provides  that  the  jury 
upon  retiring  for  deliberation,  may  take  with  them  all  pa- 
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pers,  except  depositions,  which  have  been  received  as 
evidence  in  the  cause.  §  1788.  In  this  case,  there  is  no 
pretence  that  the  affidavits  for  a  continuance  were  used  as 
evidence.  As  papers  in  the  cause,  the  jury  had  nothing  to  do 
with  them.  And  the  same  is  true  of  the  answers  to  which 
the  demurrers  had  been  sustained ;  so  far  as  that  trial  was 
concerned,  they  were  as  though  they  had  never  been  filed. 

We  have  thus  disposed  of  all  the  errors  assigned,  and  con* 
elude  that  the  judgment  of  the  court  below  must  be 
affirmed. 


Grady  v.  The  State  of  Iowa. 

Jumi  cannot  be  compelled  to  make  affidaviti,  showing  that  the  Jniy  dlne- 
gaided,  and  refbsed  to  take  into  conatderation,  the  inatractlons  of  the  oooit. 

Nor  can  the  dedarationa  of  jurors  be  receiyed,  to  prove  sach  a  state  of  fiiets. 

Where  in  a  criminal  case,  the  defendant  filed  a  motion  for  a  new  trial,  for  the 
ibUowing  reasons :  1.  That  the  Terdict  was  not  warranted  bj  the  evidence ; 
2.  That  ihe  verdict  was  contnuy  to  law ;  which  motion  was  sustained  by 
an  affidavit  of  his  attorney,  which  alleged  that  one  of  the  jurors  stated  after 
the  trial,  that  the  jury,  in  finding  the  verdict  of  guilty,  disregarded,  and  did 
not  take  into  consideration,  the  instructions  of  the  court,  but  considered  them 
contrary  to  law,  and  that  they  were  not  bound  to  consider  them ;  and  that 
said  jnror  reftised  to  make  affidavit  to  the  above  statement,  but  said  that  it 
was  true,  which  motion  was  overruled  by  the  court ;  Heidj  That  the  motion 
was  properly  overruled. 

Error  to  the  Davis  District  Court. 

The  plaintiff  in  error  was  convicted  of  a  misdemeanor,  and 
filed  a  motion  for  a  new  trial  upon  the  following  three 
grounds: 

1.  That  the  verdict  was  not  warranted  by  the  facts  shown 
bj  eTidence. 

2.  That  the  verdict  was  contrary  to  law. 

8.  That  the  verdict  was  contrary  to  the  evidence. 

To  support  this  motion,  the  defendant  offered  the  affidavit 
of  his  attorney,  to  the  effect  that  Joseph  Hopkins,  one  of  the 
jurors,  stated  after  the  trial,  that  the  jury,  in  finding  the 
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verdict  of  guilty,  disregarded  and  did  not  take  into  consider- 
ation, the  instructions  of  the  court,  but  considered  them 
contrary  to  law,  and  that  they  were  not  bound  to  consider 
them  in  deliberating  on  the  case ;  and  that  said  juror  refused 
to  make  affidavit  to  the  above  statement,  but  said  it  was 
true.  The  error  assigned  is  in  the  refusal  of  the  court  to 
receive  the  above  affidavit,  and  in  ruling  that  he  would  not 
receive  the  affidavit  of  a  juror  to  the  foregoing  matter. 

S,  Gf.  IfcAchrarij  for  the  plaintiff  in  error. 

.   Samvd  A.  Rice^  (Attorney-General,)  for  the  State. 

Woodward,  J. — It  is  the  opinion  of  this  court,  that  the 
court  below  did  not  err  in  revising  to  listen  to  the  affidavit 
<^ered.  If  the  juror  would  not  make  affidavit  to  this  mat- 
ter, it  could  not  be  shown  by  proving  his  declarations.  We 
do  not  say  that  a  juror's  declarations  cannot  be  received  in 
any  case,  but  think  they  cannot  be  to  prove  the  matter  in 
the  present  instance.  By  section  1810  of  the  Code,  the  affi- 
davits of  jurors  may  be  received  on  applications  for  new 
trials.  But  they  cannot  be  compelled  to  make  them,  {Fo" 
shee  V.  Abrams,  2  Iowa,  571,)  and  it  is  not  clear  that  they 
could  be  received  to  impeach  their  verdict.  In  the  present 
case,  it  does  not  appear  that  the  defendant  offered  the  affi- 
davit of  a  juror.  On  the  contrary,  the  counsel,  in  his  affida- 
vit, states  that  this  juror  reftises  to  swear  to  the  statement, 
and  he  does  not  appear  to  have  had  that  of  any  other.  So 
fiur  as  the  case  shows  anything  on  this  pointy  it  shows  that 
the  party  could  not  obtain  the  affidavit  of  a  juror,  and  in 
this  the  court  cannot  aid  him. 

We  are  not  asked  to  determine  whether  the  verdict  was 
against  the  law  or  the  evidence,  (although  the  motion  for  a 
new  trial  is  based  upon  this  ground,)  for  none  of  the  evi- 
dence is  brought  up,  and  the  assignment  of  errors  does  not 
reach  this  point. 

Tbe  judgment  of  the  District  Court  is  affirmed. 
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GiLSOK  v.  Johnson. 

An  appeal  lies  from  a  Judgment  of  nonsoit,  rendered  hj  a  justloe  of  the  peace. 
On  appeal,  the  cause  is  to  be  tried  on  its  merits,  and  errors  and  irregolaritles 

before  the  justice,  disregarded. 
A  party  cannot  succeasftilly  urge  an  error  in  the  prooeedings  of  the  court, 

which  worked  him  no  prejudice. 

Appeal  from  the  Marion  District  Court 

Replivin  for  a  chest  of  carpenter's  tools.  The  cause  was 
originally  tried  before  a  justice  of  the  peace,  and  judgment 
rendered  against  the  plaintiff  for  nine  dollars  and  costs. 
The  transcript  of  the  justice  shows  that  on  trial  before  him, 
the  plaintiff,  after  examining  one  witness,  and  reading  a  re- 
ceipt to  the  jury,  which  was  not  objected  to,  rested  his  cause. 

The  defendant  then  moved  for  a  nonsuit,  on  the  ground 
that  plaintiff's  witness  had  not  been  sworn.  The  justice  then 
refused  to  swear  the  witness,  and  suffer  him  to  give  his  tes- 
timony under  oath,  and  judgment  of  nonsuit  was  rendered 
against  the  plaintiff,  and  also  judgment  in  favor  of  defend- 
ant for  nine  dollars,  an  amount  claimed  by  defendant  as  due 
him  from  plaintiff.  On  appeal  to  the  District  Court,  the 
defendant  moved  first  to  dismiss  the  appeal,  and  that  motion 
being  overruled,  he  moved  to  afom  the  judgment  of  the 
justice,  which  motion  was  also  overruled,  and  defendant  ex- 
cepted. On  trial  in  the  District  Court,  plaintiff  offered  evi- 
dence to  prove  his  ownership  of  the  property  replevied,  and 
its  wrongful  detention  by  the  defendant.  Whereupon  de- 
fendant objected  to  the  cause  being  tried  again  on  the  merits, 
which  objection  was  overruled,  and  on  a  hearing,  judgment 
was  rendered  for  the  plaintiff^  from  which  defendant  appeals. 

J.  K  Nealy  for  the  appellant. 
No  appearance  for  the  appellee. 


464 


SUPEEMB  OOUBT  OASES.-^1867. 


Bean  t.  Sriggs  k  FeKboiifler. 


Stockton,  J. — ^The  onlyreaflon  urged  by  defendant,  why 
the  District  Court  should  have  dismissed  the  appeal,  is  that 
no  appeal  lies  fix>in  a  judgment  of  nonsuit  To  the  oon* 
trary,  see  Code,  section  2328 ;  Ghriffin  v.  Moss^  8  Iowa,  261. 
But  this  was  more  than  a  j  udgment  of  nonsuit  The  defend* 
ant  recoyered  judgment  for  nine  dollars  against  the  plaintiff. 
Defendant  claims  that  the  District  Court,  should  have  af- 
firmed the  judgment  of  nonsuit  entered  by  the  justice,  be- 
cause a  motion  made  by  defendant  before  the  justice  to 
quash  the  writ  of  replevin  and  dismiss  the  suit^  was  improp- 
erly overruled. 

It  is  also  further  insisted  that  the  District  Court  erred  in 
permitting  a  trial  on  the  merits,  on  the  appeal.  In  answer 
to  these  objections,  it  is  only  necessary  to  refer  to  section 
2841  of  the  Code :  "  An  appeal  brings  up  a  cause  for  trial 
on  the  merits  and  for  no  other  purpose ;  all  errors  and  irre- 
gularities before  the  justice  are  to  be  disregarded." 

The  remaining  objection  is,  that  the  District  Court  did  not 
render  judgment  against  defendant,  for  any  amount  in  dam- 
ages. This  objection  cannot  be  made  by  the  defendant,  be- 
cause of  it  was  a  valid  one,  he  is  not  prejudiced  thereby.  It 
is  sufficient,  if  the  judgment  was  satisfisictory  to  the  plaintiff. 

Judgment  affirmed. 


[MS     IS- 


Bean  v.  Bbiggs  &  Felthouser. 

The  ooortB  of  Iowa  will  not  take  jadidal  notioe  of  the  laws  or  atatotes  of  an- 
other Rtate. 

Where  a  controveraf  arises  in  oar  courts,  npon  a  contract  made  in  another 
jnrisdiotion,  prima  fadt  it  is  to  be  goremed  bj  the  laws  of  this  state. 

If  it  is  claimed  that  the  law  of  the  place  of  contract,  establishes  a  rule  on- 
known  to  our  law,  such  foreign  law  should  be  proven,  and  to  be  •H>ni«ffhlA 
in  proo^  should  be  properl7  averred,  or  set  out  in  the  pleadings. 

If  a  party  would  mtroduce  proof  of  the  laws  of  a  foreign  state^  it  '^b  not  sof- 
ficient  to  aver,  as  a  plaintifif,  that  his  right  to  recover  is  warranted  hj  tiie 
law  or  statute  of  another  state,  where  the  contract  was  made ;  nor  is  it 
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saffldent  ibr  the  defendant  to  aTer,  that  tbe  plaintiff  cannot  reoover,  l>y 

•  reaMn  oi  die  provirions  of  suck  Ibreign  statute ;  but  he  must  plead  ihe  par- 
.    ticular  statute  relied  upon,  and  set  U  out,  as  he  would  any  other  ftct  in  the 

case,  that  the  oourt  maj  be  able  to  see  and  judge,  whether  the  proceeding 

is  warcanted,  «r  the  defence  tenable,  under  such  law. 
The  system  <if  pleading  and  practice  introduced  by  the  Code,  contemplates 
'  pldnneafii  of  avehnent^  and  a  dear  and  logical  statement  of  the  very  matter 

•  relied  upon  for  a  f  recovery  or  defbnCe,  with  even  mote  particularity  thak 
w»s  necessary  under  the  conunon-law  practioe. 

Where  bi  an  action  by  the  indorsee  against  the  indorsers,  on  a  certificate  of 
deposit,  made  in  Illi&ois,  by  the  Fhceniz  Bank  of  Chicago,  one  of  the  de- 
feniants  answered^  averring  as  follows :  "  And  defendant  denies  that  the 
plaintiff  has  any  'cause  of  action  against  him,  because  he  says  said  supposed 
contract  iffflfi  49<ufe  and  ffU^ed  imto  t»  ihe  doAt  of  lOinQiSf  andnoi  in  ike  stale 
<^  JawcL  And  defendant  denies  thai  plaintiff  has  eochausted  his  remedy  a^foinsi 
(he  maker  of  said  certificaie  ;^^  and  where  on  the  trial,  the  defendant  offered 
in  evidence,  a  printed  copy  of  the  statute  of  Illinois,  for  the  purpose  of 
■  ahowing  that,  under  said  law,  it  was  the  duty  of  plaintiff  to  attempt' to  col* 
loot  said  demand  from  the  maker,  by  the  institution  of  legal  prooeedings^  or 
Chat  such  proceedings,  in  consequence  of  the  maker's  insolvency,  would 
have  been  unavailing,  which  evidence  was  olyected  to  by  the  plaintiff 
but  the  objection  was  overruled,  and  the  evidence  admitted;  and  where 
the  court  instructed  the  jury,  that  "it  devolved  on  the  plaintiff  to  show 
affirmatively,,  that  he  had  complied  with  the  law  of  IlUnois^  and  exhausted 
his  remedy  against  the  makei;p  of  said  certificate,  and  there  being  no  allega- 
tion nor  proof  of  the  institution  of  a  suit  against  the  maker,  nor  of  the  in- 
solvency of  the  Phoenix  Bank,  they  should  find  for  the  defendant;**  ffeld, 
That  the  ovideiice  was  improperly  admztled,  and  that  the  instructions  were 
erroneous. 

Appeal  from  (he  Dubuque  District  CourL 

Plaiktiff  claims  as  the  indorsee  of  a  certificate  of  depoat, 
made  in  Illinois,  by  the  Phoenix  Bank  of  Chicago,  and  in- 
dorsed by  defendants.  Briggs  a.lQae  was  sued,  and  in  his  an- 
swer, among  other  things,  is  the  following  averment :  "  And 
defendant  denies  that  plaintiff  has  any  cause  of  action  against 
hind,  because  he  says  said  supposed  contract  was  made  and  en- 
tered into  in  the  state  of  Illinois,  and  not  in  the  state  of 
Iowa.  And  defendant  denies  that  plaintiff  has  exhausted 
his  remedy  against  the  maker  of  said  certificate,  and  denies 
that  he  is,  in  any  manner,  liable  thereon.'^  On  the  trial, 
the  defendant  offered  in  evidence,  a  printed  copy  of  the 
atatute  of  Illinoia,  for  the  purpose  of  showing  that^  under 
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said  law,  it  was  the  duty  of  plaintiff  to  attempt  to  collect 
said  demand  from  the  maker  by  the  institution  of  legal  pro- 
ceedings, or  that  such  proceedings^  in  consequence  of  the 
maker's  insolvencj,  would  have  been  unavailing.  To  this 
testimony  the  plaintiff  objected,  on  the  ground  that  the 
answer  contained  no  allegation  that  such  was  the  law  in 
Illinois,  or  that  the  law  of  that  state  was,  in  any  manner, 
different  from  the  general  commercial  law,  which  objection 
was  overruled,  and  said  evidence  received.  The  court,  also, 
chai^ged  the  jury  that  it  devolved  on  the  plaintiff  to  show, 
aflBrmatively,  that  he  had  complied  with  the  law  of  Illinois, 
and  exhausted  his  remedy  against  the  maker  of  said  certifi- 
cate, and  there  being  no  allegation  nor  proof  of  the  institu- 
tion of  a  suit  against  the  maker,  nor  of  the  insolvency  of  the 
Phoenix  Bank,  they  should  find  for  the  defendant  To 
such  instruction  plaintiff  excepted,  and  there  being  verdict 
and  judgment  against  him,  he  now  appeals. 

WtUs»  A  Blaichky,  for  the  appellant. 

That  the  rights  of  the  parties  in  this  case,  are  to  be  de- 
termined by  the  laws  of  Ulinois,  there  is  no  doubt  But 
prima  facUf  the  laws  of  Illinois  will  be  deemed  to  be  the 
same  as  the  laws  of  our  own  state.  8  Barb.  Sup.  Ct,  20 ; 
1  Cowen,  109 ;  Cowp.  174;  8  Mass.  101 ;  10  Wend.  78. 

If  it  is  desired  to  show  that  the  foreign  law  of  any  par- 
ticular state  or  country  establishes  certain  rules  not  known 
to  our  law,  these  provisions  of  the  foreign  law  should  be 
averred  and  set  out  in  the  pleadings.  1  Chitty's  PI.  247 ; 
6  Conn.  486 ;  1  Seld.  462 ;  26  Yt  (3  Deane)  698 ;  Har- 
din, 168 ;  8  John.  198, 194 ;  2  Mass.  87. 

The  rules  which  should  govern  in  pleading  a  foreign  law, 
would  seem  to  be  the  sam^e  as  those  which  would  govern  in 
pleading  a  special  custom  or  a  private  statute  in  our  own 
state.  In  the  latter  cases,  it  is  well  established  that  the 
custom  or  statute  itself  must  be  recited.  2  Cowen's  Tr.  6 ; 
Gould's  PI.  55,  g  16. 

If  defendants  intended  to  show  that  the  rule  of  decision 
in  Illinois,  was  different  from  that  of  Iowa,  they  should 
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have  recited  the  statute,  or,  at  least,  have  stated  the  rule 
Nearly  and  distinctl j ;  and  thej  should  have  alleged  it  to 
be  the  rule  of  the  law  in  Illinois.  All  they  have  done,  is 
to  all^;e  that  the  contract  was  made  in  Illinois,  which  ap- 
peared on  the  face  of  the  petition ;  that  the  law  of  minois, 
therefore,  furnishes  the  rule^f  decision,  a  statement  of  the 
law  undoubtedly  correct ;  and  that  plaintiff  has  not  ex- 
hausted his  remedy  against  the  maker,  which  the  petition 
does  not  affirm.  Here  is  no  recitation,  or  even  allegation  of 
any  rule  in  Illinois,  different  from  our  own  rules.  The  de- 
nial that  plaintiff  has  exhausted  his  remedy  against  the 
maker,  has  no  meaning  under  any  law  of  which  the  court 
can  take  judicial  cognizance,  and  there  is  no  law  of  lUinois 
set  out  to  give  it  meaning.  The  fact  that  the  petition  does 
not  show  the  remedy  against  the  maker  to  have  been  ex- 
hausted, might  have  been  a  good  ground  of  demurrer  in  an 
rUinois  court,  and,  in  truth,  the  case  seems  to  have  gone  off 
in  the  court  below,  as  upon  such  demurrer. 

Foreign  laws  are  facts ;  and  what  is  the  foreign  law,  is  a 
question  of  &ct  to  be  determined  according  to  some  ileci- 
aions  by  the  court,  and  according  to  other  decisions,  exclu- 
sively by  the  jury.  2  Cranch,  236;  Story's  Con£  Laws, 
§§  637,  638 ;  7  Metcf.  884. 

Foreign  laws,  being  &cts,  should  be  pleaded  issuably. 
What  issue  could  possibly  be  taken  in  this  case?  And 
Aey  should  be  pleaded  in  such  a  manner  that  the  testimony 
offered  to  prove  them,  could  be  introduced  in  support  of 
some  allegation  made.  What  allegation,  contained  in  the 
answer,  did  the  testimony  offered,  prove  or  tend  to  prove  ? 

That  the  laws  of  the  other  states  of  this  Union  are  deemed 
foreign  laws,  vide  1  Seld.  452;  1  Rawle,  389.  See  Am. 
Com.  Law,  title  Foreign  Law. 

Oooley  A  Adams^  for  the  appellee,  cited  the  following  au- 
thorities :  16  Johns.  249 ;  1  Cow.  107 ;  1  John&  Cases,  189 ; 
12  John&  142 ;  8  lb.  268;  7  lb.  117;  8  Caines,  164. 

Wbioht,  C.  J. — It  is  conceded  in  the  argument  that  the 
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certificate  of  deposit^  was  made  and  indorsed  in  lUinoia.  It 
is  further  admitted  by  appellants,  that  the  law  of  iiiat 
state  entered  into,  and  became  a  part  of  the  contract  of  in* 
dorsement,  and  that  the  liability  of  the  defendant,  mtist  be 
determined  by  said  laws.  And  thns  we  perceive  that  we 
are  left  to  inquire  whether,  nifB^r  the  pleadings,  the  testi- 
mony offered  was  admissible,  and  whether  the  instractioDS 
based  thereon,  should  have  been  giyen.  And  this  inqoiiy 
we  must  answer  in  the  negative.  We  suppose  it  to  be  wdH 
settled,  that  the  courts  of  this  state  will  not  take  judicial 
notice  of  the  laws  or  statutes  of  another  state.  If  a  contro* 
versy  arises  in  our  courts  upon  a  contract  made  in  another 
jurisdiction,  prima  facie  it  is  to  be  governed  by  the  law  of 
this  state,  for  the  reason,  that  as  we  know  nothing,  in  the 
first  instance,  of  the  statutes  of  such  foreign  jurisdiction,  we 
presume  them  to  be  the  same  as  ours,  and  therefore  make 
ours  the  rule  of  decision.  And,  therefore,  if  it  is  claimed 
that  the  law  of  the  place  of  contract,  establishes  a  rule  un- 
known to  our  law,  such  foreign  law  should  be  proven,  and 
to  be  admissible  in  proof,  should  be  properly  averred  or  set 
out  in  the  pleadings.  The  established  doctrine  now  is,  that 
no  court  takes  judicial  notice  of  the  laws  of  a  foreign  coun- 
try, but  they  must  be  proved  as  facts.  Story's  Ck>n£  of 
Laws,  §  687,  and  the  authorities  cited  in  note  2.  And  if  a 
party  would  introduce  such  proof,  it  is  not  sufficient  to  aver, 
as  a  plaintiff,  in  his  pleadings,  that  his  right  to  recover  is 
warranted  by  the  law  or  statute  of  another  state,  where  his 
contract  was  made ;  nor  as  a  defendant,  in  his  answer,  that 
plaintiff  cannot  recover  by  reason  of  the  provisions  of  such 
foreign  statute,  but  he  must  plead  the  particular  statute 
relied  upon,  and  set  it  out,  as  he  would  any  other  fisu^t  in  die 
case,  that  the  court  may  be  able  to  see  and  judge  whether 
the  proceeding  is  warranted,  or  the  defence  tenable,  under 
such  law.  1  Chitty  Pleading,  247 ;  Holmes  v.  Brottghton^  10 
Wend.  75 ;  Pearsoll  r.  Dwighty  2  Mass.  34. 

In  the  case  before  us,  there  is  no  pretence  that  the  statute 
of  Illinois,  relied  upon,  is  set  out  in  the  answer.  Nor,  in- 
deed, is  there  any  statute  even  referred  to  by  the  plei^er. 
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rt  is  fiimply  ayerred  that  the  contract  was  made  ia  XUinois, 
and  not  in  Iowa — an  averment,  which  stanfflng  alone,  is 
without  either  pertinency  or  force.  For  though  made  in 
-IlliBois,  it  23:  not  pi^esumed  by  our  courts^  as  already  shown, 
that  a  different  rule  of  decision  is  applicable  to  it,  than 
would  be,  if  made  in  this  state.  Under  such  an  averment, 
we  are  very  clear  that  it  was  not  proper  to  admit  proof  of 
the  laws  of  Illinois.  It  is  said,  however,  that  it  appears 
fiNim  the  petition,  and  was  established  by  plaintiff's  proof, 
that  the  contract  was  made  in  Dlinois,  and  that  it  was  his 
duly,  therefore,  to  show  that  under  said  law,  defendant  was 
liable^.  But  it  must  be  remembered  that  he  had  brought 
Ills  action  under  our  lawj  and  he  had  a  right,  therefore,  to 
claim  that  the  court  could  only  administer  the  kxjbrij  until 
it  was  in  some  legitimate  manner  shown  that  the  lex  loci  was 
different.  And  finally,*it  is  insisted  that  this  pleading  was 
sufficient  under  the  Code,  to  authorize  the  admission  of  this 
evidence.  We  do  not  so  understand  the  system  of  plead- 
ing and  practice  introduced  by  the  Code.  It  contemplates 
plainness  of  averment,  and  a  clear  and  logical  statement  of 
the.  very  matter  relied  upon  for  a  recovery  or  defence,  and 
eren  more  particularly  than  was  necessary  under  the  com- 
mon law  practice.  If  the  averment  would,  as  we.  have 
seen,  at  common  law,  been  insufficient  to  admit  this  proof, 
much  more  is  it  defective  under  the  Code.    .        . 

We  think  that  the  evidence  should  not  have  been  re- 
oeived,  and  that  the  court  erred  under  the  circumstances,  in 
giving  the  instructions  stated,  to  the  jury.  ^ 


Talty  v.  Luse. 

If  *  PfrtTi  withoat  oljectioxi,  permits  the  instractioiiB  of  the  court  to  be  haaded 
to  the  jury  in  writing,  without  having  been  read  to  them,  it  ia  too  late  after 
rerdiol^  to  make  the  objection  that  the  instruotiona  were  not  read  to  the 
Jniy. 

A  partf  may  inaist  on  having  the  initractiooa  nad  to  the  juiy  before  th^  n? 
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tire  to  consider  of  their  yerdieti  and  if  the  court  reftiae  him  this  rlf^t^  be 
may  take  hia  exception. 

It  is  the  datj  of  a  party  to  aaoertabi  at  the  proper  time,  what  inatractioDi 
are  given  or  refViaed,  and  to  take  hia  exoeptiona  accordingly. 

After  yerdict^  it  is  too  late  Ibr  a  party  to  object  that  he  did  not  know  what  iar 
•troctiona  were  giyeq,  or  that  th^  were  not  read  oyer  to  the  Joiy. 

Where  a  party  ia  diaaatiafled  with  the  inatmctiona  giyen,  or  where  the  court 
refbaea  to  giye  iastnictlon&  aaked  for  by  him,  he  most  except  at  the  time  of 
giying  and  refVudng  such  instractiona. 

Where  in  an  action  of  repleyin,  it  appeared  from  the  record,  that  in  the  0i»> 
nict  Court,  the  attomeya  on  both  ^ea,  in  the  argument^  read  instmctiooa 
to  the  jury;  that  the  court  paaaod  upon  the  inatmctiona,  marking  aome^ 
"given,'*  Bome  "refuaed,**  and  acme  " modifled,'*  and  gave  them  to  Uie  juiy, 
without  again  reading  them,  no  objection  being  made  by  counael ;  that  after 
the  jury  returned  their  yerdicti  a  motion  waa  made  for  a  new  trial,  on  tiii 
ground  that  the  court  enred  in  giving,  and  in  reftiaing  to  give  the  inatra^ 
tiona,  and  also  that  the  inatmctiona  were  not  read  to  the  jury,  at  which  time^ 
exceptiona  were  taken  to  the  inatmctiona  given  and  refused,  which  motioa 
waa  overruled  by  the  court;  and  where  it  fbrther  appeared  ih>m  the  record, 
that  the  court  gave  an  oral  diarge  to  the  jury,  which  waa  not  made  a  part 
of  the  record ;  JEkH  That  the  motion  for  a  new  trial  was  property  oiTer> 
ruled. 

Appeal  from  the  Henry  District  CburL 

AcnoN  of  replevin,  originally  commenced  before  a  jus* 
lice  of  the  peace,  and  taken  by  appeal  to  the  District  Court 
It  appears  from  the  bill  of  exceptions,  that  in  the  District 
CSonrt,  the  attorneys  on  both  sides  read  the  instructions  to 
the  jury  in  the  arguments ;  that  the  court  passed  upon  thenii 
marking  some  ''given/'  some  "refused,''  and  some  "modi^ 
fied,"  and  gave  them  to  the  jury  without  again  reading  them 
— no  objection  being  made  by  counsel.  When  the  jury  re* 
turned  their  verdict,  a  motion  was  made  by  defendant  for  a 
new  trial,  at  which  time  exceptions  were  taken  to  the  in- 
structions given  and  refused,  and  also  to  their  not  being 
read  to  the  jury.  The  bill  of  exceptions  further  states  that 
the  court  gave  an  oral  charge  to  the  jury,  and  that  inasmuch 
as  they  returned  in  a  few  minutes  with  their  verdict,  the 
court  was  satisfied  that  they  did  not  read  the  written  in* 
structions,  and  could  not  have  been  misled  by  them.  The 
jury  found  for  the  plaintiff  and  assessed  his  damages.  The 
defendant  then  moved  the  court  in  arrest  of  judgment^ 
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tad  for  a  new  trial.    The  motion  was  overruled  and  judg- 
ment rendered  on  the  verdict.    Defendant  appeals. 

tTl  C.  Hallj  for  the  appellant 

* 

Ko  appearance  for  the  appellee. 

Stockton,  J. — The  first  question  raised  by  defendant,  is 
as  to  the  manner  in  which  the  instructions  were  given  to 
the  jury,  bj  the  District  Court  If  a  party,  without  ob- 
jection, permits  the  instructions  of  the  court,  to  be  handed 
to  the  jury  in  writing,  without  having  been  read  to  them, 
under  the  supposition  that  they  will  be  read  by  IJie  jury  in 
their  retarement,  it  is  too  latb  after  verdict  to  make  Ae  ob* 
jection.  He  may  insist  on  having  the  instructions  read  to 
the  jury,  before  they  retire  to  consider  of  their  verdict,  and 
if  the  court  lefiise  him  this  right,  he  may  take  his  exceptiom. 
It  is  too  late,  however,  after  verdict,  to  object  that  he  did 
not  know  what  instructions  were  ^ven,  or  that  they  were 
not  read  over  to  the  jury.  It  is  the  duty  of  the  party,  to 
ascertain  at  the  proper  time,  what  instructions  are  given  and 
refused,  and  to  take  his  exceptions  accordingly.  The  ob- 
jections come  entirely  too  late,  if  made  for  the  first  time 
after  the  verdict 

The  second  error  assi^ed  is  upon  the  judgment  of  ihe 
District  Court)  in  refusing  to  order  a  new  trial.  The  grounds 
urged  in  the  motion  were,  that  tfie  oouit  erred  in  giving 
certain  instructions  asked  by  plaintiff  and  in  refusing  those 
asked  by  defendant.  It  will  not  be  necessary  for  us  to  set 
forth  these  instructions.  We  see  no  reason  for  interfering' 
with  the  antion  of  the  District  Court,  or  for  reversing  its 
judgment,  for  the  following  sufficient  reasons : 

1.  The  instructions  were  given  and  refused,  and  no  ezoep- 
lion  was  taken  by  defendant  at  the  time. 

2.  The  record  shows  that  the  court  delivered  an  oral 
charge  to  the  jury,  in  addition  to  the  instructions  given  in 
writing.  This  charge  is  not  embodied  in  the  bill  of  excep* 
iioBB,  and  is  not  otherwise  made  part  of  the  reeord. 
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8.  The  record  giyes  oplj  a  part  of  the  eyidence  on  tiba 
trial  before  the  District  Court,,  and  we  are  j[K>t  enabled  ta 
disoover  from  the  portion  of  it  set  forth,  wherein  the  court, 
in  refusing  to  direct  a  new  trial,  has  exerdsbed  the  disefe- 
tion  vested  in  it,  to  the  prejudice  of  the  rights  of  defendant. 

Judgment  affirmecL 


Haioht  &  Bro.  tr.  Steamboat  HEirRprrrA. 

Th^  nfanre  md  safe  of  a  sleainboal  wider  the  laws  of  tibe  lUifr  ef  HilMMiri^ 
will  noi  diTOsI  th^  lie«  of  a  oilixen  of  the  stale  of  Ipw%  fiH*  nfiplin  iiir- 
aiahecl  sooh  boat,  while  aayigatmg  the  wateis  of  this  state. 

Where  in  an  aet&on  agaiast  a  steamboat,  to  enfiDrco  a  lien  for  sapplies  fiinuahedr 
it  mjpipeai^  that  the  aitieles  were  famished  to  said  boat,  in  the  iaU  of  1856^ 
m  the  oity  of  Keokuk  and  stale  of  Iowa;  that  afterwards^  on  the  30th  of 
November,  1866,  said  boat  was  seised  nnder  a  wazzaat,  at  l&e  suit  of  J>, 
and  othenBi  under  the  laws  of  the  state  of  Missouri,  ibr  an  indebtedness  con- 
tracted while  nayigatiDg  the  waters  of  that  state ;  that  under  an  order  of 
ooort  in  Kissoori,  the  sheriff,  on  tbe  22d  of  December,  1866^  sold  the  said 
bsat^  with  all  b0r  tadde,  flztures^  and  fomilnire,  to  one  IL,  wha  is  stOl  tfa» 
avnei^  and  who  defends  tins  suit;  and  that  the  notiee  of  the  suit  of  0.  ami 
others  was  limited  t^oreditors  having  liens  against  said  boat  under  the  lawa 
of  Missouri,  which  laws  exduded  non-resident  creditors,  or  those  hayin|^ 
debts  oontraoted  out  of  the  state ;  HM,  That  the  lien  of  the  plaintiff  was  noi 
dastreyed  by  the  pioeeedinga  in  Mifisouri,  andi  that  tte  boat  was  liaUa. 


Afpealfrom  (be  Lee  Dieirict  OourL 

This  aetion  waa  brought  before  a  justice  of  the  peaee^  iu 
Jime,  1856,  to  recover  for  eertain  supplies  furnished  aaid 
boat  In  the  District  Courts  the  &ct8  were  fomid  by  the 
judge  to  be  as  follows : 

1*  That  the  articles  claimed  by  plaintiff,  and  of  the  Talue 
as  daimed,  were  furnished  to  said  boat,  in  the  ML  of  1855^ 
in  the  city  of  Keokuk,  in  this  state. 

2.  That  afterwards,  on  the  20thof  ^^oyembery  of  the  same 
year,  said  boat  was  seized  under  a  warrant,  at  the  suit  of 
J*  M.  Douglass  and  othersi  under  the  laws  of  the  state  of  Mia- 
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KMui^  for  an  indebtedness  contracted  while  navigating  the 
iraAc^iOf  that  state ;  and  that  und^  an  order  of  court  in 
Missouri,  tiie  sheriff  on  the  22d  of  December^  1865,  sold  the 
aaid  boat,,  with  all  her  tackle,  fixtures  and  fomiture,  to  one 
Matthews,  who  is  still  the  owner,  and  now  defends  this  suit. 
.3.  That  the  notice  at  the  suit  of  Douglass  and  Others,  was 
limited  to  creditors  haviug  liens  against  sidd  boat,  under  the 
laws  of  Missouri^  which  laws  precluded  non*reaident  credit- 
01%  or  those  having  debts  contracted  out  of  said  state. 
Upon  these  fact%  it  was  held,  that  plaintijffis  were  not  parties 
to  the  proceeding  under  whioh  the  boat  was  told ;  and  that 
iiwas  not  thereby  dise(barged  from  the  lien  given  to  them, 
for  the  supplies  furnished,  under  the  laws  of  this  state. 
Judgment  accordingly  for  plaintiff,  and  defendant  appeals. 

EdvKirds  <t  Turnery  for  the  appellant,  cited  the  following 
authorities:  Steamboat  Champion  y.  Jantzer^  16  Ohio,  91; 
OoodsiU  V.  Brig  St.  Louis^  16  lb.  178 ;  Sclwoner  Aurora  Bo* 
reali$  v.  DoUne^  17  lb.  125 ;  Kellogg  et  al.  v.  Brennan  et  a?,, 
14  lb-  72 ;  Jones  and  Wdikins  v.  Steamboat  Chmmercey  14 
Ohio,  408  ;  Provost  et  ah  v.  Wilcox  et  at,  17  lb.  859 ;  DMyne 
V.  Sheriff^  of  /S.  Louis  County,  5  Missouri,  256 ;  Steamboat 
Oeneral  Brady  y.  Buckley  A  Bandolph,  6  lb.  558 ;  Steamboai 
Hover  V.  Stiles,  5  Blackf.  488 ;  Pulllamj  Ex.  v.  Osborne, 
Adm'r,  17  Howard,  471 ;  11  B.  Monr.  25 ;  Drake  pn  Att'ch. 
§  265;  1  B.  Monr.  818;  6  TJ.  S.  Coni  506;  Tfumpson  v. 
iSeamioat  Mortork^  2  "Warden,  26. 

Banhin,  Miller  &  JEnsUr,  and  Oeorge  W.  MeCrary,  tot  the 
appellee,  cited  the  following :  Code,  §  2116 ;  Swan's  Stat. 
207;  1  Howard,  811;  9  lb.  69;  Siglerr.  Woods,  1  Iowa, 
177;  Noble  v.  Steamboat  St.  Anthony,  12  Mo.  252 ;  18  lb. 
587 ;  Twitchel  v.  ^eamboat  Missouri,  12  lb.  412 ;  The  Mary, 
8  U.  S.  Cond.  885. 

.  Wkjght,  C.  J,— By  the  CJodo,  (oh.  120,)  the  claim  of  the 
p)ainti£&.was  a  lien  upon  tiiis  boat,  taking  preference  of  any 
sad  all  claims,  against  the  same,^  or  any  of  her  owners,  grow- 
ing, out  of  any  other  causes  than  in  sai.d  chapter  are  enur 
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merated.  The  material  question  in  the  case  is,  whether  the 
seizure  and  sale  of  the  boat,  under  the  laws  of  Missouri, 
operated  to  divest  or  destroy  this  lien?  We  think  not 
Plaintifib  had  one  year  within  which  to  bring  their  Aiit 
against  the  boat,  and  for  that  length  of  time  their  lien  con- 
tinued. Before  the  expiration  of  the  year,  the  now  owner 
of  the  boat  purchased  under  the  sale  in  Missouri.  Whether 
the  proceedings  there  instituted,  were  against  the  former 
oumers  of  the  boat,  or  against  the  boat  itself,  does  not  ap- 
pear from  the  fiu^ts  found  by  the  court  below.  If  against 
the  owners,  it  is  very  clear  that  the  lien  of  the  plaintiflb,  un« 
der  and  by  virtue  of  the  laws  of  this  state,  would  not  be 
destroyed.  See  Steamboat  Seabird  v.  Bechler^  12  Mo.  56& 
If  against  the  boat  itself,  to  enforce  liens,  given  to  parties, 
under  the  laws  of  the  state  of  Missouri,  the  effect  of  such 
sale  upon  the  lien  of  plaintiff,  under  our  law,  would  present  a 
more  doubtful  question  for  our  determination.  And  if  by  the 
laws  of  Missouri,  at  the  time  this  proceeding  was  had,  the 
lien  or  claim  of  plaintiff  could  have  been  there  enforced 
against  the  boat,  the  claim  of  the  present  owner  would  have 
been  still  stronger.  The  courts  of  that  state,  however,  have 
held  repeatedly  that  their  "  act  concerning  boats  and  ves- 
sels," and  the  one  under  which  this  boat  was  sold,  "  was 
designed  to  afford  a  speedy  and  convenient  remedy  to  our 
(their)  own  citizens,  and  to  such  others  only,  as  are  engaged 
in  trade  within  our  (their)  jurisdiction,  at  the  time  of  their 
contracts."  NMe  y.^S.  B.  SL  Anthony,  12  Mo.  268 ;  lb. 
412 ;  8.  B.  Bariton  v.  PoUard,  10  Mo.  588.  See  also  Cham- 
pion  V.  Jantxm,  16  Ohio,  90 ;  ChodsQl  v.  Brig  SL  Louis,  lb. 
178.  If,  then,  the  plaintiff  would  not  have  been  permitted 
to  enforce  their  lien,  though  urged  at  the  time  of  said  seizure 
and  sale,  it  would  be  a  virtual  mockery  of  justice,  to  say 
that  they  are  bound  by  such  proceedings.  And  not  being 
bound,  it  seems  to  us  there  can  be  but  little  ground  for  say- 
ing, that  the  purchaser  took  the  boat  freed  from  plaintiffis' 
lien.  All  persons  having  liens  which  could  be  enforoed^ 
might  be  bound  by  the  seizure  and  sale,  and  the  present 
owner  might  hold  the  boat^  without  being  subject  to  suoh 
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liens.  Not  8o,  however,  as  to  those  liens  which,  haying  a 
valid  existence  under  our  laws,  at  the  time  of  his  purchase, 
could  not,  within  the  jurisdiction  of  such  purchase,  be  en- 
forced. He  might  tsJce  the  boat  freed  from  the  liens  in 
Missouri,  but  not  from  those  in  this  state.  We  cannot  con- 
cur in  the  position,  that  the  rules  which  obtain  in  maritime 
proceedings,  apply  in  this.  The  proceedings  under  the 
maritime  law  for  the  sale  of  a  libeled  vessel,  are  strictly  in 
rem.  Such  sales  are  for  the  benefit  of  all  persons  interested, 
and  not  for  the  benefit  alone  of  those  in  a  particular  locality 
or  jurisdiction.  All  are  bound,  for  afi  having  claims  may, 
within  a  specified  time,  come  forward  and  e^bliah  their 
claims.  In  this  case,  however,  the  proceedings  in  Missourii 
included  and  bound  only  those  within  that  jurisdiction ;  none 
others  could  establish  tiieir  claims  and  demand  a  jpro  rcUa 
distribution.  The  distinction,  we  think,  is  quite  manifest. 
The  position  of  appellant,  that  the  petition  of  plainti£b  does 
not  show  that  this  suit  was  commenced  within  one  year 
after  the  supplies  were  furnished,  is  most  clearly  based  upon 
a  mistaken  view  of  the  record.  The  averment  is  very  dis- 
tinctly made. 

Judgment  affirmed. 


QuiOLEY  V.  Merritt  ei  dL 

In  actions  eas  oofUrodi^  m  well  as  in  thoae  ea;  ddido^  the  plaintiff  may  enter  a 
11000  proeequi  as  to  a  part  of  the  defendants,  when  thejr  sever  in  their  pleaa, 
and  plead  matter  going  to  their  personal  discharge. 

So^  when  they  simplj  serer  in  their  pleas,  withoat  looking  at  the  matter  of 
th^plea. 

In  an  action  on  an  implied  assumpsit  against  seyeral  defendants,  a  noRSs  pro9&' 
^  as  to  a  part  of  the  defendants,  is  not  regarded  as  a  rdraaBU  or  release, 
and  therefore,  it  does  not  operate  to  discharge  the  other  defendants. 

Where  in  an  action  against  several  defendants^  fbr  money  had  and  received 
fbr  the  nse  of  the  plaintiii;  the  defendants  severed  in  their  pleas,  each  plead- 
ing matter  going  to  his  separate  discharge ;  and  where  on  the  trial,  after 
«ome  testimony  had  been  given  to  the  jniy,  the  plaintiff  entered  a  nofls 
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prosequi  as  to  att  the  defondantB,  exoept  one;  and  where  tbo  ooort,  on  mo- 
tion of  the  remaining  defendant,  held  that  the  fuiUprosequi  openUed  to  dia- 
miss  the  action  as  to  the  remaining  defendant  also,  and  the  action  waa  dis- 
miaaed ;  ffeU  That  the  court  erred  in  dismisfling  the  actioa. 

Ajppeal  from  ike  Dubuque  District  (hurt. 

The  plainti£f  sued  the  defendants  for  money  liad  and  re- 
eeived  to  his  use.  The  defendants  severed  in  their  pleaa, 
each  pleading  matter  pertaining  to  himself  alone.  Bogeis 
denied  haying  received  money  to  the  use  of  plaintiff;  an- 
swering, however,  that  Booth,  (of  the  firm  of  Barney  &  Co.), 
requested  him  to  deliver  certain  moneys  to  Merritt,  which 
he  took  and  so  delivered.  Barney  &  Co.  answer  that  plain- 
tiff authorized  Booth,  one  of  the  firm,  to  receive  certein 
money  coming  to  plaintiff,  from  the  United^  States,  on  a 
surveying  contract,  and  pay  it  to  certain  persons,  among 
whom  was  Merritt,  and  that  Booth  received  «t,  and  so 
paid  it.  Merritt  answers  that  he  received  the  money,  and 
claims  that  he  had  a  right  to  receive  it,  and  also  to  hold  it 
to  his  own  use,  upon  grounds  which  are  set  forth.  On  the 
trial,  some  testimony  having  been  given  before  the  juzy, 
the  plaintiff  entered  a  nolk  prosequi  as  to  all  the  defendants, 
except  Merritt,  whereupon,  on  motion  of  the  counsel  of 
Merritt,  the  court  held  that  this  nolle  prosequi  operated  to 
dismiss  the  action,  as  to  the  remaining  defendant  also. 
From  this  decision,  the  plaintiff  appeals. 

Smithy  McKinlay  <k  Poor,  for  the  appellant. 

j/.  JBurtsaxd  Samv>els  &  Cooleyyior  the  appellee. 

Woodward,  J. — In  actions  ex  eontractu,  as  well  as  im 
those  ex  delicto,  the  plaintiff  may  enter  a  nolle  prosequi  a?  tp 
part  of  the  defendants,  when  they  sever  in  their  pleas^  and 
plead  matter  going  to  their  personal  diachal^.  :  1  Saond. 
207,  a,  b ;  Noke  v.  Ingham,  1  Wils.  89,  aiid  see  8  Esp."W, 
S,  C,\  Jac.  L.  Diet,  title  Nol.  Pros,  And  this  is  probably 
80^  when  they  simply  sever  in  their  pleas,  without  look- 
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ing  at  the  matter  of  the  plea.  Saund.  ut  sup.  There 
is  no  assumpsit  in  the  present  ease,  except  as  implied  by 
the  lav ;  at  least  it  may  be  so,  for  the  action  may  be 
founded  on  a  wrong,  but  waiving  the  tori.  The  entering  a 
nolle  prosequi  \^  not  regarded  as  a  retraxit  or  a  release,  and 
therefore,  it  does  not  operate  upon  the  others.  In  those 
cases  where  it  cannot  be  done,  it  stands  upon  other  reasons. 
The  court  should  hare  permitted  the  plaintiff  to  proceed 
against  the  remaining  defendant. 

The  judgment  is  reversed. 
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Time  is  sofflcientljr  alleged  in  an  indictment^  by  an  allegation  that  the  offence 
was  committed  "  on  or  about "  a  daj  therein  named. 

A  batterj  is  cmlj  an  aggravation  of  an  assault;  when  the  assault  is  charged 

.  to  haye  been  made  with  a  dangerous  weapon,  it  is  a  still  further  aggrava- 
tion ;  and  where  it  is  charged  to  have  been  made,  with  intent  to  commit  a 
great  bodily  injury,  It  is  only  an  offence  in  a  different  degree. 

The  assault  is  still  the  original  offence ;  and  the  means — ^the  intent — and  the 
extent  to  whidi  it  is  carried — quaUfy  only  the  aggravation  of  this  original 
offence,  to  which  additional  punishment  is  often  affixed  by  the  statute. 

An  indictment  is  not  double,  because  an  assault  is  described  with  additional 
incidents  of  aggravation. 

Where  an  indictment  charged  that  the  defendant,  "  on  or  about  the  9th  day 
of  June,  ISSd,**  "conmutted  an  assault  and  battery  upon  the  person  of  H. 
Witfa  intent  to  inflict  on  the  person  of  H.  a  great  bodily  injury  ;**  H^  1. 
That  time  was  sufficiently  allied  m  the  indictment ;  2.  That  the  indiotmeat 
did  not  charge  two  distinct  offences. 

A  party  has  no  right  to  cross-examine  any  witness,  except  as  to  facts  and  cir- 
cumstances connected  with  the  matters  stated  in  his  direct  examination. 

When  a  question  is  put  to  a  witness,  which  is  collateral  and  irrelevant  to  tho 
iflsae,  his  answer  cannot  be  contradicted  by  the  party  who  asked  the  quee- 
tioB,  but  it  is  conclusive  against  him. 

Where  on  the  trial  of  an  indictment  for  an  assault,  it  was  shown  by  the  teeti- 
mony  of  H ,  the  person  assaulted,  that  he  went  with,  and  at  the  request  of 
a  constable,  to  the  house  of  the  defendant,  to  levy  an  execution  on  hts 
property;  that  they  went  to  the  stable,  and  the  constable  opened  the  door, 
went  in,  and  levied  on  two  mules ;  that  H.  went  into  the  stable  with  him ; 
and  that  while  there,  the  assault  was  committed ;  and  where  the  defendant, 
on  cross-examination,  asked  H.  whether,  when  the  constable  attempted  to 


478  SUPEEMB  COUBT  OASES.— 1857. 

Cokelj  T.  The  State  of  Iowa. 

take  the  mules  from  the  stable,  the  defendant  did  not  daim,  that  thej  were 
his  plow  team,  and  as  such,  exempt  from  execution,  and  whether  he  did 
not  offer  to  the  constable  other  property  to  levy  upon,  sufficient  to  satiaiy 
the  execution?  to  which  an  objection  was  sustained  by  the  oourt;  Btid, 
That  the  evidence  was  properly  excluded  from  the  jury. 

And  where  on  the  ftirther  cross  examhiation  of  H.,  he  was  asked,  whether  ibe 
wife  of  defendant^  did  not  request  the  constable  and  H.  not  to  levy  on  the 
mules,  but  to  levy  on  other  property,  which  the  witness  answered,  stating 
that  the  wife  opposed  the  levy  on  the  mules,  but  did  not  tell  them  that  they 
might  levy  on  other  property,  and  made  no  request  to  that  effect ;  and  where 
the  defendant  then  introduced  bis  wife  as  a  witness,  and  offered  to  prove  by 
her,  that  she  had  made  such  request,  to  which  an  objection  was  sustained; 
Bdd^  That  the  ruling  of  the  court  was  correct 

Where  on  the  trial  of  an  indictment  for  an  assault,  after  the  state  had  proven 
that  the  party  assaulted  went  to  the  house  of  defendant,  to  assist  a  consta- 
ble in  levying  an  execution  on  his  property,  the  defendant  offered  to  prove 
that  the  property  levied  on  was  exempt  from  execution,  and  that  he  re- 
quested them  to  levy  on  other  property,  which  evidence  was  excluded  from 
ttie  jury ;  Bddf  That  the  evidence  was  properly  excluded. 

And  where  in  such  a  case^  after  the  defendant  had  asked  the  prosecuting  wit- 
ness, on  crosB-examination,. whether  he  struck  the  wife  of  defendant,  and 
used  abusive  language  to  her,  the  defendant  proposed  to  show  by  his  wife^ 
that  said  witness  had  used  abusive  language  to,  and  struck  her,  which  evi- 
dence was  intended  to  impeach  the  witness;  and  where  the  court  held,  that 
the  wife  might  state  whether  said^lness  struck  her,  but  should  testify  not 
as  to  the  abusive  language ;  HeU  That  the  ruling  of  the  court  was  correct 

Mrror  to  the  Mahaska  District  (hurt, 

Iin)iCTKENT  for  assault  and  battery,  with  intent  to  commit 
great  bodily  injury  to  one  C.  C.  How.  A  motion  to  set  aside 
the  indictment,  and  a  demurrer  to  the  same,  were  oyerroled  by 
the  court.  The  defendant,  (plaintiff  in  error),  then  pleaded 
not  guilty,  and  on  the  trial,  exception  was  taken  to  the  rul- 
ing 9f  the  court)  in  revising  to  suffer  a  witness  for  the  State 
to  answer  certain  questions  on  cross-examination,  and  in 
sustaining  the  objection  made  by  the  State  to  the  introduc* 
tion  of  certain  testimony  offered  by  defendant.  The  defend- 
ant was  found  guilty  of  an  assault,  and  fined  $26.00.  To 
the  judgment  of  the  oourt,  he  now  prosecutes  this  writ  of 
error. 

Orookham  A  Fisher^  for  the  plaintiff  in  error. 
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&  A.  Hicey  (Attomej-General,)  for  the  State. 

Stockton,  J. — The  questions  raised  bj  the  demurreri 
are :  1.  Whether  it  is  sufficient  to  allege  in  the  indictment, 
that  the  offence  was  committed  "  on  or  about  the  9th  day 
of  June,  1856.'*  We  are  of  opinion  that  it  is  sufficient  It 
is  provided  by  the  Code,  (§  2916,)  that  "  no  indictment 
shall  be  quashed,  or  judgment  thereon  arrested  or  deemed 
inralid,  if  it  can  be  understood  that  the  offence  was  com* 
mitted  at  some  time  prior  to  the  finding  of  the  indictment." 
Wharton's  Grim.  Law,  162. 

2.  It  is  alleged  that  the  indictment  is  double,  in  charging 
the  defendant  with  two  offences  punishable  bj  statute  in  a 
different  manner.  The  indictment  charges  that  the  de- 
fendant, (plaintiff  in  error),  '^  committed  an  assault  and  bat- 
tery upon  the  person  of  C.  0.  How,  with  intent  to  inflict 
upon  the  person  of  said  How,  a  great  bodily  injury."  The 
offence  is  charged  in  different  forms,  in  four  different 
counts  of  the  indictment  This  is  allowable  upon  precedent 
and  Authority,  and  is  authorized  by  section  2917  of  the  Code. 
A  battery  is  only  an  aggrayation  of  the  assault,  and  when  the 
assault  is  charged  to  have  been  made  with  a  dangerous  weap- 
on, it  is  a  still  further  aggravation ;  and  where  it  is  charged 
to  have  been  made  with  an  intention  to  commit  great  bodily 
injury,  it  is  only  an  offence  in  a  different  degree.  The  as- 
sault is  still  the  original  offence,  and  the  means — the  intent — 
and  the  extent  to  which  it  is  carried — qualify  only  the  ag- 
grayation of  this  original  offence,  to  which  additional  pun- 
ishment is  often  affixed  by  the  statute,  which  admits  that 
the  defendant  may  be  conyicted  of  the  offence  in  a  degree 
lower  than  that  charged  in  the  indictment  But  it  cannot 
be  said  that  the  indictment  is  double,  because  the  assault  is 
described  with  additional  incident  of  aggravation. 

3.  It  was  shown  by  the  testimony  of  How,  the  person 
assaulted,  that  he  went  with,  and  at  the  request  of  a  consta- 
ble, to  the  house  of  Cokely,  the  defendant,  to  levy  an  exe- 
cution on  his  property ;  that  they  went  to  the  stable,  and 
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the  constable  opened  the  stable  door,  went  in  and  levied  on 
two  mules,  and  that  How  went  into  the  stable  with  him, 
and  while  there  the  assault  charged  in  the  indictment  was 
committed.  The  defendant,  Cokelj,  asked  the  Witness 
whether,  when  the  constable  attempted  to  take  the  mules 
from  the  stable,  he  (Cokely)  claimed  that  they  were  his 
plow  team,  and  as  such  exempt  from  execution,  and  whe^ 
ther  he  offered  to  the  constable  other  property  to  levy  upon, 
sufficient  to  satisfy  the  execution.  The  State  objected  to  the 
evidence,  and  the  court  sustained  the  objection.  We  think 
the  evidence  was  properly  excluded.  The  fact  that  the 
constable  had  levied  upon  property  claimed  to  be  exempt 
from  seizure  on  execution,  was  no  justification  for  the  as- 
sault on  How.  The  question,  too,  was  asked  the  witness  on 
his  cross-examination,  and  it  is  well  settled  that  a  party  has 
no  right  to  cross-examine  any  witness,  except  as  to  facts 
and  circumstances  connected  with  the  matters  stated  in  his 
direct  examination.  K  he  wishes  to  examine  him  as  to  other 
matters,  he  must  do  so  by  making  the  witness  his  own,  and 
calling  him  as  such,  in  the  subsequent  progress  of  the  cause. 
1  Greenleaf  s  Evidence,  §§  445,  449. 
.  4.  The  subject  was,  however,  continued,  and  the  witness 
How,  was  asked  on  his  further  cross-examination,  whether 
Hannah  Cokely  wife  of  defendant,  did  not  reqaest  the  con- 
stable and  How,  not  to  levy  on  the  mules,  as  they  were  her 
husband's  only  plow  team,  but  to  levy  on  other  property. 
The  question  not  being  further  objected  to,  the  witness  an- 
swered that  Mrs.  Cokely  opposed  the  levy  on  the  muleSy 
but  did  not  tell  them  that  they  might  levy  on  other  prop- 
erty, and  made  no  request  to  that  effect.  The  defendant^ 
Cokely,  then  introduced  his  wife  as  a  witness,  and  offered  to 
prove  by  her,  that  she  had  made  such  request  to  the  consta- 
ble and  How,  the  witness,  at  the  time  th^  levied  on  the 
mules.  The  State  objected  to  the  testimony,  and  the  evidence 
was  held  by  the  court  to  be  inadmissible.  There  was  no 
error  in  this  ruling  of  the  court  The  question  to  How,  on 
his  cro6ehe:f^amination,  was  collateral  and  irrelevant  to  the 
issue.    It  might  well  have  been  objected  to  by  the  State,  and 
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shoakl  have  been  ruled  out  by  the  court  When  a  ques- 
tidn  is  put  to  a  witness,  which  is  collateral  and  irrelevant  to 
the  issue,  his  answer  cannot  be  contradicted  by  the  party 
who  asked  the  question,  but  it  is  conclusiye  against  him.  1 
Oreenleaf  Ey.  §  449. 

5.  The  defendant  (Cokely)  then  offered  to  prove  that  he 
claimed  to  the  constable  and  How,  that  the  mules  levied  on 
were  his  plow  team,  and  as  such,  exempt  from  execution, 
and  that  he  requested  them  to  levy  on  other  property. 
This  evidence,  the  defendant  averred,  was  offered  to  show 
that  the  constable  and  How,  were  trespassers  in  levying 
upon  properly  exempt  from  seizure.  The  evidence  was 
objected  to  by  the  State,  and  ruled  out  by  the  court  as  irrele- 
vant The  evidence  was  properly  excluded.  If  the  prop* 
erty  was  exempt  as  claimed,  that  fact  furnished  no  justifica- 
tion to  defendant  for  his  assault  on  How,  the  constable's  as- 
sistant The  legality  of  the  levy  was  subject  to  be  ascer- 
tained and  determined  by  an  appeal  to  the  courts.  The 
defendant  had  no  right  to  take  the  law  into  his  own  hands, 
or  to  redress  his  own  grievances  by  a  resort  to  violence.  The 
right  to  use  force  in  defence  of  one's  person  and  property, 
does  not  authorize  a  defendant  in  execution  to  resist  forci- 
bly the  officer  in  the  discharge  of  his  duty. 

6.  The  defendant  then  proposed  to  show  by  Mrs.  Cokely, 
his  wife,  that  the  witness  How,  while  in  the  stable,  used 
abusive  language  to,  and  struck  defendant's  wife.  The 
avowed  purpose  of  the  testimony  was  to  impeach  the  credi- 
bility of  How,  and  to  justify  th^  defendant  in  the  use  of 
sufficient  force  to  prevent  How  from  injuring  his  wife. 
The  testimony  was  objected  to  by  the  State,  and  the  court 
held  that  the  witness  might  state  whether  How  struck  her, 
but  should  not  state  whether  he  had  used  abusive  language 
to  her.  The  ruling  of  the  court  was  correct  The  witness 
fiow^  was  asked  in  his  cross-examination  by  the  defendant, 
whether  he  struck  Mrs.  Cokely,  and  used  abusive  language 
to  her.  So  fer  as  the  matter  of  the  abusive  language  is  con- 
cerned, the  defendant  was  bound  by  the  answer  of  How, 
and'  <M>uld  not  contradict  him.    1  Greenleaf 's  Ev«  §§  449, 

Vol.  IV.  81 
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445.  So  also  was  the  defendant  concluded  by  the  answer 
of  How,  to  the  question  ''  who  opened  the  stable  door  ?** 
He  could  not  afterwards  contradict  the  answer  of  How, 
upon  that  point. 

Judgment  affirmed. 


Leffler  v.  Abmstrong. 


It  IB  not  neoeflBaiy  to  the  TBlidity  of  %  trust  deed  of  mortgagey  oontaining  • 
provision,  anthorizing  the  grantee  to  sell  the  premises,  on  breach  of  certain 
conditions  specified  therein,  that  the  grantee  shonld  join  in  its  ezecutian,  or 
sign  and  acknowledge  the  same ;  or  that  he  should  signify  his  willingneaa 
to  make  the  sale,  or  undertake  the  execution  of  the  power,  by  any  fiumal 
writing  indorsed  on  the  deed. 

Under  such  a  conyejanoe,  the  grantee,  upon  breach  of  the  oonditions,  maj 
foreclose  bj  sale,  without  the  aid  of  a  court 

Where  a  deed  of  truxt  or  mortgage  authorizes  the  grantees  to  sell  the  prem- 
ises, upon  breach  of  the  oonditions  contamed  in  the  oonyejanoe,  first  givmg 
thirty  days'  notice  of  the  time  and  place  of  sale,  a  publication  of  the  notice 
of  sale  for  five  suooessiye  weeks  in  a  newspaper — ^thirty  days  haying  elapaed 
between  the  first  publication  and  the  day  of  sale — ^is  sufficient  notice. 

Where  in  a  proceeding  in  equity  to  redeem  certain  real  estate  sold  under  a 
deed  of  trusty  or  mortgage,  containing  a  power  of  sale^  it  appeared,  that  L 
L.  being  indebted  to  C,  the  said  I.  L.  and  one  J.  L.  to  secure  the  said  deb^ 
on  the  26th  day  of  October,  1842,  executed  a  conyeyanoe  of  real  estate,  to 
P.  k  C,  whidi  deed  provided  that  upon  the  failure  of  said  grantors  to  make 
payment  according  to  the  terms  of  the  deed,  the  said  P.  &  C.  were  empow- 
ered to  sell  said  premises  to  the  highest  bidder  for  cash,  "  first  giving  thiity 
days'  public  notice  of  the  time,  place^  and  terms  of  sale,  and  of  the  property 
to  be  sold,  by  advertisement  in  some  newspaper  printed  in  Burlington, 
Iowa  Territory,"  and  which  deed  also  contained  the  following  daoae :  "  And 
the  said  parties  of  the  second  part,  (P.  &  0.)  covenant  faithfiiQy  to  peifoim 
and  ftilfill  the  trust  herein  created.  In  witness  whereof  the  said  pertiea 
have  hereunto  set  their  hands  and  seals,  the  day  and  year  above  written," 
which  deed  was  signed  and  acknowledged  by  the  grantorB^  but  not  by  the 
said  trustees;  and  where  on  the  8th  day  of  l£ay,  1847,  default  having  been 
made  in  the  payment  of  said  debt,  the  trustees  sold  the  land  to  the  reepond- 
ent,  and  in  July,  1848,  executed  and  delivered  to  him  a  deed  for  the  same- 
notice  of  which  sale  was  gfiven  by  publication  in  a  newspaper,  printed  in 
Burlington,  which  publications  were  made  on  the  8th,  16th,  22d,  and  29tti  of 

;    April,  and  on  the  «th  of  May,  1847  f  and  where  on  the  2Glh  day  of  Septem- 
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her,  1855,  the  oomplalnants  applied  to  respondent  to  redeem  said  real  estate, 
and  tendered  him  his  purchase  money  and  intereat,  which  was  declined  by 
the  said  respondent;  and  where,  upon  the  hearing,  the  petition  of  the  com- 
plainants was  dismissed;  Beldf  1.  That  it  was  not  necessary  for  the  trustees 
to  become  a  party  to  the  oonTeyanoe ;  3.  That  the  notice  of  sale  was  soffl- 
dent,  and  the  sale  yalid ;  3.  That  the  bill  was  properly  dismissed. 

Appeal  from  the  Dea  Moines  District  Court 

Ok  the  26ih  day  of  October,  1842,  Isaac  Leffier  was  in- 
debted to  one  Cox,  in  about  the  sum  of  $886,  and  on  that 
day  he  and  John  Leffler,  to  secure  said  sum,  executed  a  deed 
of  trust  to  William  H.  Postlewait  and  James  Oreegan.    The 
parts  of  said  deed  material  to  the  present  controversy,  are  as 
fellows :  Upon  the  failure  of  the  grantees  to  make  payment 
according  to  the  terms  of  said  deed,  Ijie  said  trustees  were 
given  power  to  sell  the  real  estate  therein  described,  to  the 
highest  bidder,  for  cash,  "  first  giving  thirty  days'  public 
notice  of  the  time,  place  and  terms  of  said  sale,  and  of  the 
property  to  be  sold,  by  advertisement  in  some  newspaper 
printed  in  Burlington,  Iowa  Territory."   "  And  the  said  par- 
ties of  the  second  part,  (Postlewait  &  Creegan,)  covenant 
faithfully  to  perform  and  fulfill  the  trust  herein  created.    In 
witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  written." 
Said  deed  is  signed  by  the  grantors,  but  not  by  the  trustees 
therein  named.    The  certificate  of  acknowledgment  sets 
forth  that  the  Lefflers  and  Postlewait  appeared  before  the 
magistrate,  but  it  is  not  claimed  that  either  he  or  Creegan 
signed  the  deed.    In  April,  1843,  Cox  assigned  said  deed  of 
trust,  or  his  interest  therein,  to  one  Lazier,  and  in  Novem- 
ber, 1845,  the  said  trustees  by  writing  indorsed  on  said 
deed,  in  consideration  of  the  payment  of  three  hundred  dol- 
lars on  the  trust  debt,  released  a  portion  of  the  real  estate 
described  therein  to  said  Isaac  Leffler.    On  the  8th  of  May, 
1847,  default  having  been  made  in  the  payment  of  the 
balance  of  said  debt,  the  trustees  sold  the  lands  to  respond- 
ent Armstrong,  and  in  July,  1848,  executed  and  delivered 
to  him  a  deed  for  the  same.    Notice  of  said  sale  was  given 
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by  publication  in  a  newspaper,  printed  !n  Burlington,  aa 
follows :  ihe  first  publication  was  on  the  8tli  of  April,  1847 ; 
the  second,  on  the  15th ;  the  third,  on  the  22d ;  the  fourth^  on 
the  29th ;  and  the  J^,  on  the  6th  of  May.  On  the  26th  of 
September,  1855,  the  petitioners  applied  to  respondent  to 
redeem  said  real  estate,  and  tendered  him  his  purchase 
money  and  interest  Respondent  declined  to  receive  the 
same,  and  thereupon,  in  October  of  the  same  year,  this  bill 
was  filed,  praying,  for  cause?  therein  stated,  that  petitioners 
be  permitted  to  redeem  said  lands,  and  that  Armstrong  be 
required  to  release  to  them  the  said  premises.  The  cause 
was  heard  on  bill,  answer,  replication,  and  exhibits— the 
bill  dismissed  at  complainants'  costs,  and  they  now  appeaL 

D.  Borer  and  J.  CI  Jk  B.  J.  HaU^  tor  the  appellants. 

C.  Ben.  Darwin,  for  the  appellee. 

Wright,  C.  J. — To  entitle  themselves  to  the  relief  asked, 
and  to  reverse  the  decree  below,  complainants  rely  princi- 
pally upon  two  grounds.  The  first  is,  that  it  was  the  intai^ 
tion  of  the  grantors,  and  the  parties  to  said  deed,  that  the 
trustees  should  sign  and  acknowledge  the  same;  that  it 
never  was,  therefore,  properly  executed  and  delivered,  but 
was  received  by  the  trustees,  or  by  Postlewait  &  Creegan  aji 
an  escrow ;  and  that  never  having  accepted  the  trusty  they 
had  no  power  to  make  the  sale.  In  the  second  place,  it  ia 
insisted  that  notice  of  said  sale  was  not  given  as  required 
by  the  terms  of  the  deed. 

In  the  statement  of  the  case,  and  thus  &r  in  this  opin- 
ion, the  instrument  executed  by  complainants  is  spoken  of 
as  a  deed  of  trust  Counsel  for  complainants  so  treat  it^ 
adding,  however,  the  further  argument  that  if  a  mortgagei 
and  not  a  deed  of  trust,  then  the  persons  named  therein  as 
trustees  could  not  foreclose  by  sale  without  the  aid  of  a 
oourt;  that  such  sale  was  extra-judicial,  could  confer  no 
tide,  and  that  at  meet  the  purchaser  holds  the  property  in 
trust  for  them.    We  deem  it  entirely  uniseoessaiy  in  deter^ 
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mining  the  Tights  of  the  parties:  in  &is  case,  to  inquire  vbe- 
Aer  this  instrument  as  a  deed  of  trust,  was  ever  properly 
executed  and  delirered,  or  whether,  if  such  deed,  it  was 
neoesaarj  to  the  perfection  of  isespondent's  title,  that  the  ac- 
ceptance of  tiie  trust  should  have  been  indorsed  thereon  by 
the  supposed  trustees.  We  have  no  hesitation  in  sayings 
ihat  as  a  mortgage  containing  a  power  to  sell  in  case  of  da- 
iault  of  payment,  it  conferred  ample  power  upon  Postlewait 
&  Creegan  to  make  the  sale — ^and  that  it  was  not  necessary 
that  they  should  join  in  the  acknowledgment  of  said  instru- 
ment, or  its  execution.  That  parties  may  legally  insert  a 
provision,  conferring  a  power  of  sale  upon  the  mortgagee  or 
a  third  person,  is  no  longer  a  matter  of  doubt  Such  mortgagee 
or  third  person,  upon  breach  of  the  condition  of  the  mort- 
gage, is  bound  to  fairly  and  judiciously  dispose  of  the  prop- 
erty, pay  the  debt  from  the  proceeds,  and  account  with  the 
mortgagor  for  the  balance.  And  we  know  of  no  rule  that 
requires  the  mortgagee  or  third  person,  where  the  power 
of  sale  is  inserted  in  the  mortgage  deed,  to  join  in  the  exe- 
cution, to  sign  or  acknowledge  the  same,  or  to  signify  his 
willingness  to  make  the  sale,  or  undertake  the  execution  of 
the  power,  by  any  formal  writing  indorsed  on  the  deed.  1 
Hilliard  on  Mortgages,  ch.  7,  p.  90 ;  4  Kent,  146.  In  this 
case  the  power  was  given  to  third  persons,  nothing  is  showu 
to  impeach  the  fairness  of  the  sale,  and  we  are  quite  clear 
that  ^e  deed  itself  fully  empowered  them  to  foreclose  by 
sale,  without  the  aid  of  a  court 

The  second  and  only  remaining  question  is,  whether  the 
fuOioe  given  was  such  as  was  required  by  terms  of  the  deed. 
And  we  are  clearly  of  the  opinion  that  it  was.  It  is  not 
denied  but  that  more  than  thirty  days  intervened  between 
the  first  publication  of  the  notice  and  the  day  of  s|le.  Nor 
is  it  claimed  that  the  notice  was  not  published  regularly  in 
each  issue  of  the  paper  for  five  successive  times.  But  it  is 
said  that  the  last  issue  or  publication  was  on  the  28th  day 
after  the  first  one,  and  that  thirty  days'  notice  was  not,  there- 
tire,  given  as  required  by  the  deed,  or  in  other  words,  that 
while  the  publication  may  h^ve  been  continuous  froqi  one 
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publication  day  to  another,  or  from  the  first  to  the  last  day 
of  its  insertion,  yet  after  the  last  publication  it  was  out  of 
the  paper,  or  ceased  to  be  in  the  paper  or  continuous,  and 
finally  that  thirty  days  should  have  intervened  between  the 
first  and  hst  publication.  If  the  first  or  any  subsequent  publi- 
cation of  the  notice  prior  to  the  last,  continued  fix>m  one  pub- 
lication of  the  notice  prior  to  the  last,  continued  from  one 
publication  day  to  another,  or  operated  as  a  continuous  notice 
from  week  to  week,  then  we  must  acknowledge  that  we 
cannot  see  why  the  last  publication  would  not  have  the 
same  effect    The  notice  as  much  continued  to  be  in  the  last 
issue  after  the  day  o&  its  publication,  as  it  continued  in  the 
first  one.    The  public  was  as  much  advised  thereby,  not 
only  on  the  day  of  its  publication,  but  for  subsequent  days, 
that  there  would  be  a  sale,  as  by  any  of  the  previous  issues. 
If  the  issue  of  the  paper  could  give  no  notice  of  the  sale 
beyond  the  day  of  its  publication,  then  there  was  but  five 
days'  notice.    But  it  is  conceded  in  the  argument,  that  each 
publication  was  notice  for  the  term  between  one  regular 
issue  and  another — ^and  as  a  consequence,  that  there  was  as 
perfect  a  notice  on  the  9th  or  24th  of  April,  as  on  the  8th 
or  22d,  or  on  any  other  of  the  publication  days.    If  so,  then 
why  was  not  the  publication  on  the  6th  of  May,  notice  for 
the  term  intervening  between  that  and  the  13th,  the  next 
day  for  publication  ?    And  if,  being  published  on  the  13th, 
there  would   have  been  thirty-six  days'  notice,  why  not 
thirty  days  as  on  the  8th  of  May  ?    To  our  minds,  it  is  con- 
clusively clear,  that  if  the  notice  continued  to  have  life  after 
the  day  of  its  first  publication,  until  the  second,  and  from 
the  second  to  third,  and  a  like  manner  to  the  last,  so  would 
the  last  publication  continue  in  being  until  the  day  of  sale. 

But  tl^pre  is  still  another  view  of  it  presented  by  counsel 
for  appellants,  which  has  more  weight,  and  that  is  that 
thirty  days  should  have  intervened  between  the  first  and 
last  publication  of  the  notice,  and  that  it  is  not  sufficient 
that  thirty  days  intervened  between  the  first  publication 
and  the  day  of  sale.  We  say  this  has  more  weight  than  the 
position  last  examined,  and  yet  we  must  say  that  but  for 
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the  dictum  forming  it,  found  in  Armstrong  el  al  y.  ScoU  et  aL, 
S  G.  Greene,  483,  we  ehoald  have  had  but  little  difficulty  in 
holding  the  position  untenable.  In  that  case  the  terms  of 
the  trust  deed  with  reference  to  the  publication  of  notice 
were  substantial! j,  if  not  identically,  the  same  as  in  the  one 
before  us.  The  trustees  being  about  to  sell  the  property,' 
the  grantors  filed  their  bill  to  enjoin  the  sale.  It  seems 
that  but  one  publication  was  made,  which  was  more  than 
thirty  days  before  the  proposed  day  of  sale,  and  the  ques- 
tion was,  whether  this  was  sufficient.  It  was  held  that  such 
notice  should  not  only  be  published  thirty  days  before  the 
sale,  but  it  should  have  been  continued ;  that  it  was  indis- 
pensable that  the  publication  should  be  continued,  as  that 
the  required  time  should  elapse ;  and  that  there  being  but 
one  publication,  and  no  more,  there  was  no  more  power  in 
the  trustees  to  sell,  than  if  there  had  been  no  publication. 
And  having  thus  decided  fully,  and  as  we  think  most  cor- 
rectly, the  very  point,  and  the  only  point,  that  could  or  did 
legitimately  arise  on  this  part  of  the  case,  the  opinion  con- 
cludes with  this  dictum^  "  thirty  days  should  have  elapsed 
between  the  first  and  last  publication,  as  upon  giving  this 
notice  depended  his  (the  trustee's)  power  to  sell."  In  hold- 
ing as  we  feel  constrained  to  do,  adverse  to  this  position, 
we  do  not  regard  that  we  overrule  the  dedston  made  in  that 
case — for  it  was  entirely  unnecessary  for  the  court  to  an- 
nounce any  opinion,  upon  any  other  question  than  the  sim- 
ple one  whether  <me  publication  was  sufficient  Beyond 
this,  all  that  was  said  was  obiter  dicta,  and  if  such  general 
dicta  can  in  any  case  be  regarded  as  establishing  the  law, 
then  truly  has  it  been  said  "  that  nothing  is  yet  settled,  or 
ean  long  be  settled."    Frants  v.  Brown,  17  S.  &  R  292« 

The  publication  was  made  regularly  every  week,  there 
was  no  omission.  The  notice,^  we  have  before  substan- 
tially said,  was  arculating,  and  being  published  to  the  pub- 
tic  and  the  world  in  legal  contemplation,  as  much  and  effect- 
ively on  each  day,  hour  and  minute  after  one  publication, 
and  before  the  succeeding  one,  as  it  was  at  the  instant  of 
Hxne  when  the  paper  was  issued  or  delivered  to  its  readeoL 
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And  yet  it  would  not  do  to  bold  that  one  pnUksatjioDi  tluify 
dayfi  prior  to  the  sale,  would  be  sbffioient ;  fqr  the  langtiage 
uaed,  aa  well  as  reason  and  good  sense,,  would  dictate  a  con- 
tinuous or  suoeesaive  publication— in  those  modes  of  re|)e* 
tition  which  the  subject  matter  would  allow.  And,  tberefoxe, 
in  this  case  (there  being  no  charge  or  pretence  that  a  daalj 
paper  was  then  issued  in  Burlington,)  it  is  only  necessary  to 
say  that  successiye  publications  in  the  weekly  issue  were 
required,  and  if  this  requirement  was  not  the  law,  and  the 
contract  of  the  parties  were  thus  &r  oomplied  witli,  being 
thus  published,  and  thus  imparting  notice  to  the  public  for 
every  day  and  hour  intervening  between  each  publication, 
■o  after  tiie  last  issue,  and  on  the  day  of  sale,  the  notice  was 
as  positive,  as  clear,  and  as  sufficient  for  ^1  practioal  pur- 
poses, as  it  had  been  for  any  minute  of  time  subsequent  to 
the  first  insertion. 

Let  us  state  the  argument  categorically  thus :  Was  the 
^  advertisement,''  spoken  of  in  the  deed,  in  the  newspaper 
on  any  other  days  than  the  days  of  publication  ?  This  is 
admitted,  and  could  not  well  be  denied.  If  so,  was  it  not 
as  practically  in  the  paper  for  six  days  of  each  week  as  it 
was  on  the  seventh^  or  the  publication  day  ?  That  is  to  saj, 
waa  the  notice  any  more  given  to  the  public  on  the  seventh 
than  on  the  six  days?  Did  the  parties  contemplate  the 
mere  setting  up  of  the  notice,  and  striking  of  it  off  in  the 
paper,  or  was  the  circulation  of  such  paper  and  reading  of 
it  by  the  public,  the  Reading  purpose  and  object  of  the  ad- 
vertisement ?  Wa^  not  the  pubhcaticn  of  the  &ct  of  sale 
what  was  designed?  What  do  we  understand  by  such 
publication,  other  than  a  notification  to  the  pec^le  at  large 
by  printing  and  circulating  the  same  in  the  paper?  And 
if  such  publication  operated  as  a  notice  on  the  days  on 
which  the  paper  was  iioi  p]jblished,  why  did  not  such  notice 
continue  after  the  last  issue  of  the  paper,  to  the  day  of  sale, 
such  sale  having  taken  place  prior  to  the  next  publication 
day  ?  If  every  day,  subsequent  to  the  firsts  and  prior  to 
the  la^  issue,  was  a  day  of  notice— if  up  to  the  sixth  of  May 
(fii<^  date  of  the  last  issue»)  there  was  tyjeniy-nine  dfljfi  "pub- 
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lio  notice  of  the  time,  terms  and  place  of  sale,  and  of  tlie 
property  to  be  sold  bj  advertisement  in  some  (a)  newspaper 
printed  in  Burlington,  then  why  were  not  the  7th  and  8th 
of  May  notice  days,  and  why  did  not  the  last  issae  give  pub* 
lie  notice  on  those  days  of  the  sale,  as  effectually  as  did  any 
previous  publication  for  any  day  subsequent  to  the  issue  ? 
What  legal  or  logical  consistency  is  there  in  saying  that  for 
all  the  days  prior  to  the  last  issue,  there  was  notice — ^but 
after  that  time  there  was  no  notice  beyond  the  minute  or 
the  day  that  the  paper  was  issued  7  And  if  public  rvotice 
was  what  the  parties  designed — ^and  if  such  notice  is  given 
by  the  contemplated  circulation  and  reading  of  the  paper, 
and  not  merely  by  taking  the  impression  from  the  type  in  the 
.printing  office — why  is  there  not  as  much  thirty  days'  notice, 
-if  that  length  of  time  intervenes  between  the  first  publication 
and  the  day  of  sale,  as  where  it  intervenes  between  ^^  first 
and  last  publication?  To  our  minds  there  can  be  but  one 
correct  answer  to  this  last  question.  And  the  error  of  any 
other  view  arises  from  this  fact,  that  the  notice  is  treated  as 
being  given  or  imparted  on  the  day  of  and  by  the  printing 
of  the  paper  only,  and  not  upon  the  days  when  it  is  being 
circulated  and  read,  and  by  such  dreulation  and  reading. 
And  we  conclude,  therefore,  that  the  notice  in  this  case, 
having  been  published  successively  in  the  newspaper,  and 
thirty  days  having  elapsed  between  the  first  publication  and 
•  the  day  of  sale,  such  notice  was  sufficient,  and  the  title  of 
the  purchaser  is  not  invalidated  for  any  supposed  iiregularity 
in  this  respect. 

In  conclusion,  we  may  say,  that  the  cases  of  Dulty  v. 
Zeis^j  and  Temple  v.  QMstens,  1  Q.  Greene,  164  and  192, 
cited  by  appellants,  do  not  decide  any  question  arising  in 
this  case.  In  Early  v.  Doe,  16  How.  641,  relied  upon,  the 
length  of  time  required  by  the  law,  had  not  elapsed  between 
the  fii^st  publication  and  the  day  of  sale,  but  it  js  nowhere 
intimated  in  that  case  that  such  length  of  time  should  have 
elapsed  between  the  first  and  last  publication.  On  the  con- 
trary, while  the  question  did  not  directly  arise,  it  is  almost 
assumed  as  true,,  that  the  rule  would  have  been  good,  if  the 
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required  length  of  time  had  passed  from  the  date  of  the 
first  advertisement  to  the  day  of  sale.  But  without  further 
extending  this  opinion  bj  citations  from  that  case,  it  is 
sufficient  to  say  that  it  oontains  nothing  in  conflict  with  the 
views  here  expressed. 

Decree  affirmed. 


Bacon  v.  Leb  and  Gray. 


Where  usaiy  is  pleaded  as  a  defenoe,  and  the  plaintiff  is  called  upon  to  repi^ 
under  oath,  as  to  the  nsoiy,  such  sworn  replication  does  not  render  the  de. 
fendant  incompetent  to  testify  as  to  the  nsoiy. 

Where  in  an  action  to  foreclose  a  mortgage,  executed  to  secure  the  payment 
of  two  promissory  notes,  brought  by  the  indorsee  of  the  notes  against  tbe 
makers,  the  defendants  pleaded  usury,  and  called  upon  the  plaintiff  to  reply 
under  oath,  as  to  the  time  of  the  transfer  of  the  notes,  and  the  oonsideralioa 
of  such  transfer,  which  he  did ;  and  where  on  the  trial,  one  of  the  defend- 
ants was  offered  as  a  witness,  to  prove  the  usurious  consideration  of  tiie 
notes,  to  which  the  plaintiff  objected,  but  the  objection  was  overruled,  and 
the  defendant  permitted  to  testify ;  HM,  That  the  witness  was  property 
admitted  to  testify. 

A  penalty  provided  by  statute  against  an  act^  renders  the  act  illegal,  though 
not  expressly  prohibited.    The  penalty  amounts  to  a  proMbition. 

While  the  act  to  regulate  interest  on  money,  passed  in  1 853,  does  not  ex- 
pressly declare  that  the  usurious  contract  shall  be  whoDy  vmd,  the  aaine 
end  is  reached,  and  the  same  effect  is  given  to  its  provisions,  by  dedariog 
that  in  no  case^  where  \mlawfhl  interest  shall  be  contracted  for,  shall  the 
plaintif!^  in  a  suit  brought  upon  the  contract,  have  judgment  for  mcxe  tfaaa 
the  principal  sum  loaned. 

Usuiy  may  be  pleaded  in  an  action  on  the  usurious  contract,  when  brooght  in 
the  name  of  an  indorsee,  or  innocent,  bona  fide  holder.' 

When  the  answer  or  replication  of  a  party,  is  required  to  be  made  under  cetli, 
as  to  any  matter  stated  in  the  previous  pleadings,  and  responsive  to  it.  Bach 
answer  or  replication  is  evidence  conclusive,  in  £ivor  of  the  party  makiQg 
the  same,  as  to  the  matters  of  fact  about  which  the  oppoidte  party  seeks  a 
disclosure^  unless  it  is  overcome  by  the  testimony  of  two  witoessea,  or  by 
one  witness,  corroborated  by  other  droumstances  and  facts,  whidi  give  to 
such  testimony  a  greater  weight  than  such  answer  or  replication,  or  whicb 
are  equivalent  in  weight  to  one  witness. 

A  repUoation  under  oath,  which  neither  admits  nor  denies  the  facts  stated  in 
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the  pleading  to  which  it  is  a  replj,  and  in  which  the  party  making  it,  alleges 
that  he  poasesBes  no  knowledge,  and  has  no  means  of  knowledge^  as  to 
such  facts,  and  calls  upon  the  opposing  party  to  prove  the  facts  stated  in 
the  answer,  is  no  testimony  apon  the  facts  in  controversy,  and  cannot  have 
the  same  effect  as  the  testimony  of  a  witness. 
A  replication  under  oath  to  matter  stated  in  the  answer,  as  to  which  no 
such  reply  was  called  for,  is  not  evidence  for  the  party  making  saoh  replica- 
tion. 

Appeal  from  the  Dvbuque  District  CourL 

Petition  in  Chancery  to  foreclose  a  mortgage  given  by 
defendants,  to  secure  the  payment  of  two  notes,  one  dated 
February  25th,  1855,  and  the  second,  dated  May  8d,  1855, 
each  for  the  sum  of  $1,250,  and  payable  in  one  year  from 
date,  to  N.  W.  Capwell,  and  indorsed  to  plaintiff,  February 
12th,  1856.  The  defence  was  usury.  The  defendants  ad- 
mitted the  making  of  the  notes,  and  the  execution  of  the 
mortgage  to  secure  their  payment,  and  aver  that  CapweU, 
the  payee,  lent  and  advanced  to  the  defendants  two  thou- 
sand dollars — ^for  the  loan  and  forbearance  of  which,  he  was 
to  receive  interest  at  the  rate  of  twenty-five  per  centum  per 
annum,  and  for  the  payment  of  said  sum  of  money,  with 
interest  after  the  rate  aforesaid,  the  notes  were  given.  They 
require  the  plaintiff  to  reply  under  oath  to  their  answer, 
and  to  state  whether  the  notes  were  or  were  not  transferred 
to  him  in  good  faith  ;  whether  he  was  aware  at  the  time  he 
received  them,  that  they  were  given  upon  a  usurious  con- 
sideration ;  and  whether  or  not  the  transfer  to  him  was 
made  in  order  that  suit  might  be  brought  in  his  name  as 
assignee,  to  prevent  defendant  from  making  his  defence ; 
and  also  to  state  the  time  and  place  when  and  where  the 
transfer  was  made,  and  the  consideration  paid  by  him.  The 
plaintiff  replied  under  oath,  and  denied  all  knowledge  of 
the  alleged  usury  ;  that  the  notes  were  purchased  by  him 
for  a  good  and  valuable  consideration  paid,  in  good  faith, 
and  without  any  knowledge  or  suspicion,  that  there  was  an 
agreement  for  the  payment  of  usury  between  the  payee  and 
makers ;  and  that  the  amount  paid  by  him  to  Capwell  for 
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the  notes  was  the  sum  of  $2,468.54,  at  Rodcford,  lULaoiSy  on 
the  12th  February,  1856,  when  the  indorsement  was  made. 
On  the  trial,  Lee,  one  of  the  defendants,  was  oflfered  as  a  wit- 
ness, to  prove  the  nsurioos  consideration  of  the  notes.^oed  on. 
The  plaintiff  objected  to  his  being  sworn  as  a  witness.  The 
objection  was  overruled  by  the  court,  and  Lee  permitted  to 
testify.  Judgment  was  rendered  for  the  plaintiff  for  $2,000, 
the  principal  sum  loaned,  without  either  interest  or  co6t& 
Plaintiff  appeals,  and  assigns  the  following  errors : 

1.  The  court  erred  in  allowing  Lee  to  testify,  iu  relatioii 
to  the  usury. 

2.  The  court  erred  in  allowing  any  defence  of  the  natore 
of  usury  to  be  set  up  in  this  cause. 

8.  The  court  erred  in  finding  the  contract  usurious  ber 
tween  the  original  parties,  on  the  testimony  of  only  one 
witness,  over  the  sworn  replication  of  t}ie  plaintiff. 

4.  The  court  erred  in  holding  the  law  of  1853,  applicable 
to  commercial  paper,  in  the  hands  of  an  innocent  holder. 

jSotmuels  <t  (holey  and  F.  JE.  BisseU^  for  the  appellant. 

WtUse  Jc  Blaichlei/f  for  the  appellees. 

Stockton,  J. — The  first  question  raised  by  the  assignr 
ment  of  errors,  is,  whether  the  defendant  Lee  was  properly- 
admitted  by  the  court  to  testify  as  a  witness  to  the  usurioxis 
consideration  of  the  notes  sued  on.  The  statute  enacts  that 
"  in  all  cases  where  the  unlawful  interest  is  not  apparent  on 
the  contract  or  writing,  the  person  contracting  the  unlaw- 
ful interest,  shall  be  a  competent  witness  to  prove  that  the 
contract  is  usurious."  Acts  1853,  ch.  87,  §  5,  68*  It  is 
claimed  by  plaintiff  that  Lee  had  been  rendered  incompe- 
tent as  a  witness,  by  defendante'  having  made  a  witness  of 
plaintiff,  and  calling  on  him  to  reply  under  oath  to  their 
answer.  To  this,  the  answer  is,  that  the  statute  makes 
him  a  competent  witness,  and  we  see  no  reason  why  his 
having  previously  made  a  witness  of  plaintiff^  can  so  &r 
change  the  meaning  of  the  law,  or  the  relations  of  the  par- 
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ties,  as  to  Tender  him  incompetent,  who  was  competetent 
before. 

It  is  secondly  assigned  for  error,  that  the  District  Court 
permitted  the  consideration  of  the  notes  sued  on,  to  be  in* 
quired  into  by  defendants,  to  defeat  the  right  of  plaintiff  to 
recover  on  them,  as  a  bona  fide  holder,  for  a  valuable  con- 
sideratioD,  without  notice.  The  rights  of  the  parties  are  to 
be  determined  wholly  by  the  statute  of  1853,  ch.  87,  67, 
Section  6  is  as  follows :  "  If  it  shall  be  ascertained  in  any  suit 
brought  on  any  contract,  that  a  rate  of  interest  has  been 
contracted  for,  greater  than  is  authorized  by  this  act,  either 
directly  or  indirectly,  in  money,  property,  or  other  valuable 
thiug,  the  same  shall  work  a  forfeiture  of  ten  per  centum 
per  annum,  upon  the  amount  of  such  contract,  to  the  school 
fund  of  the  county  in  which  the  suit  is  brought,  and  the 
plaintiff  shall  have  judgment  for  the  principal  sum,  without 
either  interest  or  costs.  And  in  no  case  where  unlawful 
interest  is  contracted  for,  shall  the  plaintiff  have  judgment 
for  more  than  the  principal  sum,  whether  the  unlawful  in* 
terest  be  incorporated  with  the  principal  or  not"  The  act 
fixes  the  rate  of  interest  at  six  per  centum  per  annum,  un* 
less  the  parties  ^ree  in  writing  to  a  higher  rate,  which  may 
not  be  more  than  ten  per  centum.  It  forbids  the  taking  a 
greater  rate  of  interest  than  is  in  the  act  prescribed. 

Where  a  statute  against  usury  provides,  that  the  usurious 
contract  is  void,  then  no  subsequent  circumstances  can  make 
the  original  contract  good;  and  a  promissory  negotiable 
note,  void  at  its  inception  for  usury,  is  equally  void  in  the 
hands  of  an  innocent  indorsee.  2  Parsons  on  Contracts, 
384.  The  total  or  partial  want,  or  &ilure  of  consideration, 
or  illegality  of  consideration,  is  a  good  defence  or  bar  to  an 
action  between  any  of  the  immediate  or  original  parties  to 
the  contract  So  it  is,  to  any  derivative  title  under  the 
payee,  by  a  person  acting  merely  as  his  agent,  or  who  has 
paid  no  value  for  the  note.  The  same  rule  applies,  where 
the  party  takes  the  note  even  for  value,  after  maturity ;  or 
if  he  takes  it  with  notice,  at  the  time  of  purchasei  that  the 
note  is  void  in  the  hands  of  the  party  from  whom  he  pur- 
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chases  it,  either  for  fraud  or  want,  or  fitilure/or  illegalitj  of 
oonsideration,  he  takes  it  subject  to  the  same  equities.     If 
there  is  a  partial  want  or  failure  of  consideration^  the  note 
is  ay<»ded  only  pro  tanio;  where  the  consideration  is  ill^sd, 
the  note  is  avoided  in  toto.    But  the  total  or  partial  want,  or 
failure  of  consideration,  between  the  original  parties,  is  no 
defence  or  bar  to  the  title  or  right  to  recover,  of  &  bona  fide 
holder  of  a  note,  for  a  valuable  consideration,  without  notice. 
The  law  in  such  case  does  not  permit  ihe  consideration  to 
be  inquired  into.    And  where  the  note  is  founded  on  an 
illegal  oonsideration,  the  same  rule  applies  generally,  whe- 
ther the  illegality  be  founded  on  moral  turpitude,  which  is 
molum  in  se^  or  on  a  prohibition  by  statute,  or  malum  pro- 
hibitum.   The  exception  to  this  general  rule  is,  where  the 
statute  creating  the  prohibition,  at  the  same  time,  either  ex- 
pressly, or  by  necessary  implication,  makes  void  the  instru- 
ment in  the  hands  of  the  holder,  whether  he  has  notice  of 
the  illegality  or  not     Story  on  Prom.  Notes,  §§  191,  192  ; 
Parsons  on  Mercantile  Law,  257;-  1   Pars,  on  Contractsi, 
881.    It  is  otherwise,  if  the  statute  does  not  declare  the  con* 
tract  void  for  the  usury.    Parsons  on  Mer.  Law,  257,  note. 
As  between  the  original  contracting  parties,  it  is  sufficient 
if  the  consideration  be  illegal  in  part,  whether  by  statute  or 
common  law.    Such  illegality  extends  to  the  whole  consid- 
eration, and  the  whole  contract  is  void.    K  the  considera- 
tion be  illegal,  it  is  insufficient  to  support  ar  promise.     A 
penalty  provided  by  statute  against  an  act^  renders  the  act 
illegal,   though  not  expressly  prohibited.      The  penalty 
amounts  to  a  prohibition.    1  Parsons  on  Contracts,  881. 

Now,  our  statutes  enacts,  as  a  penalty,  in  case  of  any  con- 
tract for  a  greater  rate  of  interest  than  is  therein  allowed,  a 
forfeiture  of  ten  per  centum  per  annum  on  the  amount  of 
the  contract,  against  the  defendant,  and  that  the  plaintiff 
shall  have  judgment  for  the  principal  sum  loaned,  without 
interest  or  costs.  This  provision  is  expressly  extended  to 
all  suits  brought  on  the  contract  affected  by  the  usury.  The 
statute  does  not  expressly  declare  that  the  contract  shall  be 
wholly  void.    But  the  same  end  is  reached,  and  the  same 
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effect  is  given  to  its  provisions,  bj  declaring  that  in  no  case 
where  unlawful  interest  shall  be  contracted  for,  shall  the 
plaintiff,  in  a  suit  brought  upon  the  contract,  h&ve  judgment 
for  more  than  the  principal  sum  loaned.  We  are  of  opin- 
ion that  this  provision  extends  to  the  note,  even  in  the 
hands  of  an  innocent  holder ;  and  we  are  strengthened  in 
this  conclusion,  by  the  language  of  the  subsequent  section, 
which  provides  that  the  proper  bona  fide  assignee  of  any 
usurious  contract,  may  recover  against  the  usurer,  the  full 
amount  of  the  consideration  paid  by  him  for  such  contract, 
deducting,  the  amount  of  the  judgment  for  the  principal 
sum,  recovered  against  the  makers. 

The  only  remaining  question  is,  that  arising  on  the  third 
assignment  of  errors,  in  which  it  is  objected,  that  the  court 
found  the  conlract  usurious  on  the  testimony  of  Lee,  one  of 
the  defendants,  against  the  sworn  replication  of  plaintiff, 
denying  all  the  matters  averred  in  the  answer  touching  the 
usury.  We  think  this  assignment  of  errors  is  founded  on  a 
misapprehension  of  the  matter  and  substance  of  plaintiff's 
sworn  replication.  The  usury  charged,  is  not  denied  by  the 
replication.  He  declares  that  he  has  no  knowledge,  and  no 
means  of  knowledge  of  the  terms  of  the  contract,  between 
the  original  parties,  or  of  the  rate  of  interest  agreed  upon 
between  them ;  that  he  can  neither  admit  nor  deny  the  alle- 
gations of  the  petition,  as  to  Ihe  usury  charged ;  and  that  he 
calls  upon  the  defendants  to  prove  the  same.  We  cannot 
give  to  this  sworn  replication,  the  same  effect  as  to  the  tes- 
timony of  a  witness.  It  is  not  testimony  at  all  upon  the 
question  of  usury.  First,  because  defendants  did  not  call 
upon  plaintiff  to  discover  any  fact  in  relation  to  the  usurious 
contract ;  and,  secondly,  because  the  plaintiff  in  his  replica- 
tion, does  not  deny  the  fact  of  usury,  but  declares  that  he 
knows  nothing  on  the  subject.  When  the  answer  or  repli- 
cation of  a  party  is  required  to  be  made  upon  oath,  as  to 
any  matter  stated  in  the  previous  pleadings,  and  responsive 
to  it,  such  answer  or  replication  is  evidence  conclusive,  in 
&vor  of  the  party  making  the  same,  as  to  the  matters  of 
&ct  about  which  the  opposite  party  seeks  a  disclosure  from 


496  SUPREME  COURT  CASES,— 185T. 

The  State  of  Iowa  t.  Medoskej. 


bim,  unless  it  is  overcome  by  the  satisfactory  testimony  of 
two  opposing  witnesses,  or  by  one  witness,  corroborated  by 
otber  circumsl^noes  and  &cts,  whicb  give  to  sucb  testimony 
a  greater  weight  than  the  opposite  pleading,  or  whicb  are 
equivalent  in  weight  to  a  second  witness.  2  Story's  Equity, 
§  1628.  In  this  instance,  as  to  the  fact  of  usury  in  the 
original  contract,  the  replication  was  not  required  by,  and 
is  not  responsive  to,  the  defendants'  answer. 

We  are  of  opinion  that  there  was  np  error  in  the  judg- 
ment of  the  District  Court,  and  the  sajne  is  affirmed. 


The  State  of  Iowa  v.  McCloskey. 

By  aoBwering  over,  a  party  waives  bis  demurrer. 

A  reoognizaoce  in  a  criminal  casoi  not  capital,  cannot  operate  as  a  m^wftedeaf 
on  writ  of  error,  nnleas  allowed  bj  a  judge  of  tbe  Supreme  Court,  as  pro- 
vided b7  section  3090  of  tbe  Code ;  and  without  such  order  of  allowanoe^ 
the  District  Court,  under  section  3230,  possesses  no  power  to  take  such  re- 
cognizance. • 

Section  3094  requires  that  the  supreme  Judge  ordering  a  stay  of  proceedings^ 
shall  make  the  order,  and  prescribe  the  conditions  of  the  reoognizanoe. 

The  recognizance)  or  a  copy  of  it,  should  be  returned  to  the  Supreme  Gourti 
with  the  record  of  the  case ;  and  that  courts  where  the  cause  is  rereraed  and 
remanded,  should  make  an  order  concerning  the  fhture  action  of  the  patty 
charged,  answering  to  the  condition  of  his  undertaking. 

Where  a  tdre  facias  on  a  recognizance  alleged  that  one  H.  having  been  con* 
victed  under  an  indictment  for  dc^&dng  a  school-house,  was  sentenced  to 
pay  a  fine  of  one  hundred  doUars ;  that  H.  sued  out  a  writ  of  error ;  thai  it 
was  ordered  that  the  defendant  be  held  to  bail  in  the  sum  of  one  hundred 
dollars,  with  sureties  for  an  equal  amount^  for  his  appearance ;  that  the  d»* 
fendant  and  one  0.  came  into  open  courts  with  the  said  H.,  and  each  my 
knowledged  themselves  to  owe  and  be  indebted  to  the  state  of  lowa^  Aa ; 
that  the  condition  of  the  recognizance  was  as  follows :  "  Now,  if  the  said  H. 
shall  sue  out  a  writ  of  error  to  the  Supreme  Ck>urt,  and  prosecute  the  same 
to  effect  in  said  courts  and  obey  the  requiritions,  order  or  judgment  of  the 
same,  in  the  premises^  then  the  above  obligation  to  be  void ;"  that  the  said 
Judgment  of  the  District  Ck>urt  was  rendered,  and  it  was  ordered  that  further 
proceedings  be  had  in  the  District  Ck)urt,  not  inconsistent  with  the  opinioa 
of  the  Supreme  Court ;  that  a  writ  of  proctdendo  issued  accordingly,  oom- 
manding  further  proceedings,  as  if  no  Judgment  had  been  rendered,  or  writ 
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«f  etror  ined  out;  that  sfterwards,  at  the  Hajteiu,  1865,  the  said  H., 
though  three  times  aolenmlj  called,  came  not,  and  the  court  ordered, 
that  his  default  in  the  premises  be  entered;  and  where  the  defendant  an- 
swered, denying  that  H.  had  saed  out  a  writ  of  error;  and  ayerrisg 
that  thflfe  was  no  law  anthoriaiBg  the  reoognizance ;  that  there  was  no 
nqvialtioii,  oitler  or  Judgment  of  the  Supreme  Court,  that  H.  was  called  upon 
to  obej;  and  that  H.  had  performed  the  condition  of  his  recognizance ;  and 
where  on  the  trial,  the  State  offered  in  eyidence  the  writ  ot  procedendo^  which 
oontaijied  no  special  order  in  relation  to  H.,  but  is  in  the  usual  form,  which 
was  an  the  evidence  on  the  part  of  the  State ;  and  where  the  defendant 
yrofed  by  the  clerk  of  the  District  Courts  that  there  was  no  writ  of  error  in 
that  cause,  on  file  in  hie  office ;  and  where,  upon  this  evidence,  the  court 
found  for  the  State,  and  rendered  judgment  against  the  defendant;  HeU  1, 
That  the  scire  fiteiaa  did  not  allege^  nor  the  evidence  show  any  breach  of 
the  condition  o  i  the  recognieance ;  2.  That  the  judgment  below  was  efto- 


Appecd  from  the  Cedar  DiaUici  Court. 

• 

This  was  a  scire  facias  on  a  recogoizance  or  bail  bond, 
whh  which  a  declaration  was  also  filed.  One  HuatoD, 
being  convicted  under  an  indictment  for  defaoing  a  school* 
house,  the  scire  facias  alleges  that  he  sued  out  a  writ  of 
eartor,  and  gave  a  bail  bond,  as  required  by  statute,  with  the 
defendant  and  one  Cundiff  as  sureties.  The  defendant  only 
ia  served  with  notice.  The  declaration  recites,  that  Hus- 
ton»  being  found  guilty,  and  sentenced  to  pay  a  fine,  and 
baving  sued  out  a  writ  of  error,  '*  it  was  ordered  that  the 
defendant  be  held  to  bail  for  one  hundred  dollars,  with  sure- 
ties for  an  equal  amount,  for  his  appearance ;  whereupon, 
on  the  above  named  day,  (which  was  a  day  in  term  time), 
Game  into  open  court,  William  Y.  Huston,  Greenbury  B. 
Cimdifi^  and  David  McCloskey,  and  acknowledged  them- 
aeLveseaeh  to  owe  and  be  indebted  to  the  state  of  Iowa,  in 
tbe  sum  of  one  hundred  dollars,  to  be  levied,  &c.  (Then 
follow  proper  recitals,  and  the  condition  is  as  follows): 
"  Now,  if  the  said  Huston  shall  sue  out  a  writ  of  error  to  the 
Supreme  Court  of  Iowa,  and  prosecute  the  same  to  effect  in 
said  court,  and  obey  the  requisitions,  order  or  judgment  of 
the  said  Sapreme  Court,  in  the  premises,  then  the  above 
obligation  to  be  void."    The  declaration  then  avers  that  the 

Vol.  IV.  32 
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judgment  of  the  District  Court  was  reversed,  and  that  it  was 
ordered  that  farther  proceedings  be  had  in  the  District 
Court  not  inconsistent  with  the  opinion  of  the  Supreme 
Court,  and  that  a  writ  of  procedendo  issue  accordingly,  and 
that  such  writ  did  issue,  commanding  farther  proce^iings^ 
"  as  if  no  judgment  had  been  rendered,  or  writ  of  error  h^ 
been  sued  out."  The  declaration  fiurther  alleges,  that  after- 
ward, ''at  the  May  term,  1855,  the  defendant  Huston, 
though  three  times  solemnly  called,  came  not,  and  the  court 
ordered  that  his  default  in  the  premises  be  entered." 

The  defendant,  McCloskey,  demurred  to  the  scire  facuis^ 
for  several  causes,  of  which  one  was,  that  the  recognizance, 
as  set  forth,  was  not  authorized  by  law.  This  demurrer  was 
overruled,  and  the  defendant  answered.  The  answer,  1. 
Denies  that  the  defendant,  Huston,  sued  out  a  writ  of  error ; 
%,  Avers  that  there  was  no  law  authorizing  the  recognizance ; 
8.  Avers  that  there  was  no  requisition,  order  or  judgment  of 
the  Supreme  Court  which  Huston  was  called  upon  to  obey; 
and  4.  That  the  defendant  had  performed  the  condition  of 
his  recognizance. 

By  agreement,  tbe  cause  was  submitted  to,  and  tried  by 
the  court.  A  bill  of  exceptions  shows  the  proo&  and  ihe 
finding  and  ruling  of  the  court.  The  bill  states  that  the 
prosecution  offered  in  evidence  the  writ  of  procedendo,  issued 
from  the  Supreme  Court,  which  is  set  forth  and  is  in  usual 
form,  and  contains  no  especial  order  in  relation  to  the  de- 
fendant Huston,  which  was  all  the  evidence  offered  on  the 
part  of  the  State.  The  defendant  proved,  by  the  clerk  of 
the  District  Court,  that  there  was  no  writ  of  error,  in  that 
cause,  in  file  in  that  court,  and  this  was  all  the  evidence  in 
the  cause.  Whereupon,  the  court  decided  the  issue  for  the 
State,  and  rendered  judgment  against  the  defendant  McCloe- 
key,  who  appeals. 

James  Orani,  for  the  appellant. 

John  Ruber,  (Pros.  Atty.)  and  Saml  A.  Bice,  (Atty. 
Genl.)  for  the  State. 
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WooiywABn,  J, — ^The  error  first  assigned  relates  to  the 
overruling  defendant's  demurrer  to  the  scire  facias^  and  states 
tseveral  grounds  of  error.  As  the  defendant  answered  over, 
no  reason  is  perceived  why  he  does  not  fall  within  the  com- 
mon rule,  which  holds  the  pleading  over  as  a  waiver  of  the 
demurrer. 

The  other  assignments  relate  to  the  trial  and  the  rulings 
of  the  court  thereupon.  They  are  based  upon  the  state- 
ments of  the  bill: 

1.  That  there  was  no  evidence  that  a  writ  of  error  had 
been  sued  out. 

2.  That  no  fact  was  proved,  showing  th{^  the  District 
Court  had  a  right  to  take  the  recognisance. 

8.  That  there  was  no  proof  of  any  order  of  the  Supreme 
Court  on  Huston  to  appear  at  the  District  Court 

4.  That  therefore  defendant  Huston  complied  with  his 
TOCognieanee, 

6.  That  there  was  no  proof  of  a  recognizance — none  of  a 
writ  of  error — none  of  a  trial  before  the  Supreme  Court — 
and  none  of  a  disobedience  to  any  of  its  requisitions. 

•  This  recognizance  was,  undoubtedly,  designed  to  operate 
as  a  supersedeas  with  the  writ  of  error  under  chapter  184  of 
the  Code,  but  the  case  shows  no  order  allowing  the  writ  of 
«rror  to  operate  as  such,  as  provided  in  sections  3090  and 
3091.  Without  this,  it  is  doubted  whether  the  District 
Court  can  take  the  obligation  under  section  3230,  and,  there- 
fore, the  question  arises  on  the  validity  of  the  bond,  which 
question  is  made  by  the  defendant.  There  would  seem  to 
be  but  little  room  to  doubt,  in  fact,  since  section  3091,  re- 
quires that  the  supersedeas  should  be  allowed  by  a  judge  of 
the  Supreme  Court  And  we  understand  section  3094,  to 
mean  that  this  judge  shall  make  the  order  letting  the  de- 
fendant to  bail,  and  prescribing  the  condition  of  the  recog- 
nizance, after  which  and  in  accordance  with  which,  the 
District  Court  or  its  judge  (as  well  as  some  other  officers), 
may  take  the  obligation.  This  bond,  or  a  copy  of  it,  should 
in  all  cases  be  returned  to  the  Supreme  Court  with  the 
record  of  the  case^  and  that  court  should  make  an  order 
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oonceming  tbe  defendant's  fotoie  action,  ansvering  to  t]ie 
condition  of  his  undertaking. 

In  the  present  oase,  there  was  no  such  order  of  t^t  conit 
ahown,  and  conseqnentlj  no  breach  of  the  condition.  We 
do  not  r^ard  the  common  order  to  the  District  Court  to 
proceed  as  if  there  had  been  no  trial,  which  is  contained  m 
the  writ  of  procedendo,  as  equivalent  to  the  order  required 
upon  the  defendant  We  are  not  prepared,  however,  to 
saj,  with  defendant's  counsel,  that  he  would  be  entitled  to 
special  notice,  if  there  were  a  proper  order.  Perhaps  he 
would  be  required  to  take  notice  of  it. 

That  part  of  the  condition  of  the  undertaking  which  re- 
quires the  defendant  to  sue  out  a  writ  of  error,  is  inappro- 
priate, and  properly  forms  no  portion  of  the  obligation  in- 
tended by  the  law. 

The  counsel  for  the  State  have  not  laid,  as  a  breach,  a 
failure  to  prosecute  the  writ  of  error,  but,  on  the  contrary, 
their  case  shows  that  it  was  prosecuted.  Neither  have  they 
claimed  that  to  *^  prosecute  to  effect,"  means  with  success. 
On  the  whole,  in  our  opinion,  no  breach  of  the  condition  of 
the  obligation  is  alleged,  and  none  is  proven.  . 

Some  minor  points  are  suggested  by  the  prosecution,  but 
none  which  are  available,  and  it  is  not  necessary  to  dwell 
upon  them,  since  we  have  aimed  to  determine  the  cause  upon 
the  more  substantial  grounds. 

The  judgment  of  the  District  Court  is  reserved. 


yj_^  Myers  v.  Simms. 

An.  order  of  the  coamty  court  establishing  a  road,  is  not  a  matter  affectiDg  flte 

rights  of  any  person,  as  distuigtiiBhed  from  tiie  piibHo;  and  do  appeal  is  al* 

lowed  b7  law,  from  such  an  order, 
X  writ  of  cerUorcuri  is  the  proper  method  of  trying  the  regularity  and  Talidi^ 

of  the  proceedings  of  the  county  court  in  establishing  a  road. 
Where  the  pUuntiff  and  twenty-one  other  persons  petitioned  for  the  establisb- 

nent  of  a  road,  and  upon  the  coming  ia  of  the  report  ef  the  oomminioiien 
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My  my.  Snnnoi. 


^pointed  to  examine  m  to  its  eiqwdiency,  the  defendant  and  twenty-nine 
ether  persona^  remonstrated  against  its  being  established ;  and  where  the 
defendant  didmed  compensation  for  the  damages  he  wonld  sustain,  if  the 
toad  was  opened,  which  were  assessed  by  appraisers,  and  paid  into  courts 
tor  his  use ;  and  where  the  ooanty  eoort,  after  hearing  die  parties,  ordered 
that  the  road  be  established  and  worked  as  other  roads^  from  which  order 
the  defendant  appealed ;  and  where  the  District  Court  dismissed  the  a{q[>eal, 
on  the  ground  that  the  defendant  had  no  such  interest  in  the  subject  matter 
of  the  order  of  the  county  courts  as  authorised  him  to  take  the  appeal ;  EUd^ 
That  the  appeal  ¥ras  properly  dismissed. 

AppeaZJrom  the  Mahasha  District  Qmrk 

This  was  an  appeal  £rom  the  judgment  of  the  District 
Court,  dismissing  an  appeal  from  the  county  court  of  Ma- 
Laska  county,  establishing  a  road -in  said  county.  The 
plaintiff  and  twenty-one  other  persons  presented  the  petition 
for  the  establishment  of  the  road.  On  the  coming  in  of  the 
report  of  the  commissioners  appointed  to  examine  as  to  its 
expediency,  the  defendant  and  twenty-nine  other  persons 
presented  a  remonstrance  to  the  county  court  against  its 
being  established.  The  defendant,  Simms,  claimed  com- 
pensation for  the  damages  which  he  alleged  that  he  would 
sustain  if  the  road  was  established.  His  damages  were 
l^ssessed  by  appraisers  and  paid  into  court  for  his  use.  The 
county  court  on  hearing  the  parties,  and  their  proofe  for 
and  against  the  road,  ordered  that  it  be  established,  opened 
and  worked  as  other  county  roads.  From  the  order,  Simms 
appealed  to  the  District  Court,  in  which  court,  the  petition- 
ers moved  to  dismiss  the  appeal,  for  the  reason  that  the 
defendants  had  no  such  interest  in  the  subject  matter  of  the 
order  of  the  county  court,  as  authorized  them  to  take  the 
appeal.  The  District  Court  sustained  the  motion,  and  dis- 
missed the  appeal,  and  the  errors  assigned  by  the  defend- 
ants are  upon  the  judgment  of  dismissal. 

CrooJcham  A  Fisher ,  for  the  appellant. 

Wnu  H^  <k  J.  A.  Seevera^  for  the  appellee* 

Stockton,  J. — The  appeal  in  this  case  was  from  the  order 
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of  the  county  court  establishing  the  road,  and  not  from  the 
action  of  the  appraisers  fixing  the  amount  of  damages  to  be 
paid  the  defendant  by  reason  of  the  road  passing  through  his 
land.  The  questions  arising  upon  the  amount  of  the  defend- 
ant's compensation,  are  not  necessarily  involved  in  the  order 
of  the  court  establishing  the  road,  and  an  appeal  from  the  lat» 
ter  order,  if  regular  and  proper,  would  not  necessarily  bring 
up  the  former  with  it  for  adjudication*^  An  appeal  is  al- 
lowed from  all  orders  and  decisions  of  the  county  courts,  on 
the  merits  of  any  matter  affecting  the-  rights  of  individuals 
as  distinguished  from  the  public,  including  intermediate 
orders  involving  the  merits,  and  necessarily  affecting  the 
decree  or  decision.  Code,  §  131.  If  the  defendant  deemed 
that  the  county  court,  in  establishing  the  road^  had  ex- 
eeeded  its  jurisdiction,  or  was  otherwise  acting  illegally, 
and  desired  to  have  its  action  in  the  premises  reviewed  in 
the  District  Court,  a  writ  of  certiorari  to  the  county  court, 
in  the  absence  of  any  other  plain,  speedy  and  adequate 
remedy  provided  by  law,  would  have  been  the  proper 
method  of  trying  the  regularity  and  validity  of  the  pro- 
ceedings. See  the  opinion  of  this  court  in  Ball  v.  Hum- 
phreys, June  term-^  1854.  The  order  of  the  county  court 
establishing  the  road  upon  the  petition  of  plaintiff,,  was  not 
a  matter  affecting  the  rights  of  the  defendant  as  distin- 
guished from  the  public,  and  no  appeal  was  allowed  by  law 
fit)m  the  order. 

The  order  and  judgment  of  the  District  Court  dismissing 
the  appeal  is  affirmed. 

Judgment  affirmed. 


Capps  v.  The  State  of  Iowa. 

In  the  oaee  ot  a  misdemeaDOi^  where  the  &ct  chai^ged  in  the  indictment^  i^ 
pears  to  be  anlawfiiL  it  is  unneoeflsaiy  to  allege  the  act  to  have  been  vjk- 
lawftdl/  done. 


r 
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Cappe  y.  The  State  of  Iowa. 

Sodi  an  aTemnent  is  in  no  case  eflsential,  nnlees  it  be  part  of  the  description 

of  the  offence,  as  defined  by  statute. 
An  indictment  which  charges  that  the  defendant  "  willfully  obstructed  the 

public  road  (describing  it)  contrary  to  law,"  sufficiently  avers  that  the  act 

charged  was  unlawfully  done. 
Where  an  indictment  for  obstructing  a  public  road,  described  the  road  as  fol- 

laws:  "The  public  road  or  highway  leading  from  Fort  Dodge  to  Fort  Des 

Koioes,  Iowa,  on  the  east  side  of  ^e  Des  Moines  river,  lying  and  being  in 

Boone  township,  Boone  oounty,  Iowa;"  J9^  That  the  road  was  sufficiently 

described  in  the  indictment 

Error  to  the  Boone  District  Court, 

This  was  an  indictment  for  obstructing  a  public  road. 
The  defendant  demurred  to  the  indictment  for  the  following 
reasons: 

1.  That  the  road  was  not  descrij)ed  with  sufficient  cer- 
tainty. 

2.  That  the  indictment  did  not  charge  that  the  obstruc- 
tion was  placed  in  the  road,  either  illegally  or  unlawfully. 

The  District  Court  overruled  the  demurrer,  and  the  de- 
fendant sues  out  this  writ  of  error.  The  road  is  described 
in  the  indictment,  as  "  the  public  road  or  highway  leading 
firom  Fort  Dodge  to  Fort  Des  Moines,  Iowa,  on  the  east  side 
of  the  Des  Moines  river,  lying  and  being  in  Boone  town- 
ship,  Boone  county,  Iowa." 

J.  E.  Jewetty  for  the  plaintiff  in  error. 

S.  A.  Bice^  (Atty.  General,)  for  the  State. 

Stockton,  J. — ^The  description  of  the  road  was  sufficient. 
The  statute  provides  that  "  no  indictment  shall  be  quashed, 
if  it  can  be  understood  iiiat  the  offence  was  committed  at 
some  place  within  the  jurisdiction  of  the  court.  Code, 
§  2916.  The  indictment  charged  that  the  defendant  '*  will* 
fully  obstructed  the  public  road,  &c.,  contrary  to  the  law." 
This  is  sufficient  averment  that  the  act  charged  was  unlaw- 
fully done.  In  the  case  of  misdemeanors,  where  the  &ct 
laid  in  the  indictment  appears  to  be  unlawful,  it  is  unneces- 


^i 
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McKeU  y.  Wright^  Evuia  t  Co. 

eaiy  to  allege  it  to  have  been  unlawfully  done.  Thd  a¥tt>- 
ment  is  in.no  case  essential  unless  it  be  part  of  the  desmp- 
tion  of  the  offence  as  defined  by  some  statute,  for  if  the  &et 
as  stated  be  illegal,  it  would  be  superfluous  to  allege  it  to 
be  unlawful.    Starkie's  Criminal  Pleading,  86. 

Judgment  afiirmed. 


MoKell  v.  Wright,  Evans  &  Co. 

l^cJit    '       Wbero  a  party  fldla  to^HMk  his  ezoeptfons  to  liie  ralmg  of  the  coiirti  m  N^ 

ing  instructions}  at  the  time  of  such  reftisa],  it  is  too  late  to  do  so  after  yer- 
I  diet 

Where  a  partj  fails  to  except  to  the  reding  of  the  court,  in  revising  instmo- 
tions,  at  the  time  of  such  refhsal,  the  appellate  court  will  not  inqmre  wImh 
ther  the  instruotioiis  were  improperly  reused. 

t 

Appeal  from  theDes  Moines  District  Court 

Browning  <k  JVooy,  for  the  appellants, 

J.  C.  dk  B,  t/1  HaUf  for  the  appellee, 

'  Wright,  C.  J. — The  error  assigned  in  this  case,  refers  to 
the  overruling  of  plaintiff's  motion  for  a  new  trial.  Bj 
reference  to  this  motion,  we  learn  that  it  was  based  upon 
the  ground,  that  the  court  erred  in  refusing  certain  instruc- 
tions. To  the  overruling  of  the  motion,  plaintiff  excepted, 
but  there  is  nothing  to  show  that  he  excepted  or  made  any 
objpction  at  the  time  the  instructions  were  refused. 
f^n  k^  /  -^^^  ThsLt  having  fidled  to  teirt  his  exceptions  to 
the  ruling  of  the  court,  in  refusing  said  instructions,  at  the 
time  of  such  refusal,  it  was  too  late  to  do  so  after  verdict 
and  that  this  court  would  not  inquire  whether  they  should 
or  should  not  have  been  given.  BoUins  v.  Tucker^  8  low^^ 
218. 

Judgment  affirmed. 
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Miller  ▼.  Tbe  State  of  Iowa. 


Miller  v,  Ths  State  of  Iowa. 

TIm  aet  aOowing  a  change  of  ye^ue  in  suita  pending  before  Joatioea  of  the 
peace^  improved  January  2i,  1853,  appliea  to  criminal,  aa  well  aa  dyil, 


Where  an  affidavit  for  an  appeal  in  a  criminal  case,  shows  error,  which  is  not 
oontroverted  bj  tbe  retoni  of  the  juatice^  the  appellant  should  be  grai^t^  a 
new  trial. 

Mror  k>  tht  Mahaska  Districi  Court, 

This  was  a  complaint  entered  before  a  justice  of  the 
peace,  against  the  defendant,  for  an  assault  and  battery. 
The  defendant  filed  a  proper  affidavit  for  change  of  venue, 
which  was  refused,  upon  the  ground  that  the  act  of  1858, 
(stat.  1858,  94),  does  not  apply  to  criminal  cases.  The  tHal 
proceeded  before  the  justice,  and  the  defendant  was  con- 
victed. He  filed  an  affidavit  of  facts,  and  appealed.  In 
the  District  Court,  the  judgment  of  the  justice  was  affirmed. 

Cfrookhxim  Jk  Fisher^  for  the  plaintiff  in  error. 


Samuel  A,  Mfice,  (Atty.  Qenl.,)  for  the  State. 

Woodward,  J. — ^We  think  the  District  Court  erred  in 
holding  that  the  act  of  January  24, 1858,  allowing  a  change 
of  venue  before  a  justice,  did  not  apply  to  criminal  cases. 
The  Code  did  not  allow  such  change  of  venue,  and  this  act 
was  designed  to  remedy  the  supposed  evil.  It  must  apply 
to  criminal  as  well  as  civil  causes. 

The  District  Court  should  have  granted  the  defendant  a 
trial  in  that  court,  on  his  affidavit  for  appeal.  This  is  suffi* 
cient,  unless  controverted  by  the  return  of  the  justice,  which 
is  not  the  case  in  this  instaDce.  /State  v.  Oarretson^  ante. 
In  this  there  was  eiror,  and  the  judgment  is  reversed. 
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Jacobs  v.  Andrews. 

Where  a  party  wiUfbllj,  carelessly,  or  negligently  sets  out  fire,  and  it  escapee 
into,  and  consumes  another's  property,  he  is  liable  for  the  damages  resulting 
from  his  act ;  and  it  is  not  necessary,  in  order  to  fix  bis  liability,  that  the 
act  should  have  been  done,  with  intent  to  injure  the  party  complaining. 

Where  in  an  action  for  setting  out  fire,  by  which  the  plaintiff's  property  was  in- 
jured, the  court  instructed  the  jury  as  follows:  "That  although  the  jury 
should  conclude,  from  the  testimony,^that  defendant  set  out  the  fire  in 
question,  yet,  unless  they  believe  that  he  set'  out  the  same,  wUlfully,  care- 
lessly, and  negligently,  amd  wUh  intent  to  injure  the  plaintiff,  the  defendant 
18  not  liable  J "  Meld^  That  the  instruction  was  em>neous. 

Appeal  from  the  Henry  District  CourU 

The  petition  in  this  cause  charges  that  the  defendant,  will- 
fully and  negligently,  and  without  proper  care  and  caution, 
intending  and  contriving  to  injure  the  plaintiff  set  fire  to  the 
grass  and  herbage  on  defendant's  land  adjoining  that  of  plain- 
tiff, and  negligently  allowed  the  fire  to  spread,  and  pass  to 
the  premises  of  plaintiff,  whereby  the  property  of  plaintiff 
of  great  value,  was  destroyed  and  burned.  On  the  trial,  the 
court  instructed  the  jury  as  follows :  "  That  although  the 
jury  should  conclude  from  the  testimony,  that  the  defendant 
set  out  the  fire  in  question,  yet,  unless  they  believe  that  he 
set  out  the  same,  willfully,  carelessly  and  negligently,  and 
with  intent  to  injure  the  plaintiff,  he  is  not  liable."  To 
the  giving  of  this  instruction,  plaintiff  excepted.  There 
was  a  verdict  and  judgment  for  the  defendant,  and  plaintiff 
appeals. 

J.  CI  jBTaK,  for  the  appellant 

No  appearance  for  the  appellee. 

Stockton,  J, — The  question  involved  in  the  present 
cause,  has  been  before  this  court  in  various  forms,  and  the 
principle  that  fixes  the  liability  of  the  defendant,  has  been 
several  times  decided.    In  the  case  of  Def ranee  v.  Spencer^  2 
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G.  Oreen,  462,  it  was  held,  that  when  from  good  motives, 
and  under  prudential  circumstances,  a  person  sets  out  fire, 
and  us^  such  care  and  diligence  to  prevent  it  from  spread- 
ing, as  a  man  of  ordinary  caution  would  use  to  prevent  it 
from  injuring  his  own  property,  he  is  not  liable  for  the 
damage  it  may  do  to  the  property  of  others. 

In  Hanhn  v.  Ingram^  1  Iowa,  108,  it  was  held,  that 
granting  the  party  the  right  to  set  out  the  fire,  it  was  his 
duty  so  to  set  it  out  and  control  it,  that  it  shall  not  injure 
the  property  of  his  neighbor.  He  must  use  his  best  eflbrts, 
and  all  reasonable  diligence,  to  prevent  any  injury.  Even 
if  set  out  under  prudential  circumstances,  it  is  still  incum- 
bent on  him  to  guard  against  its  spreading  to  his  neighbor's 
premises,  by  all  reasonable  efforts.  Such  being  his  duty,  if 
he  is  guilty  of  negligence,  he  is  liable  for  the  consequences. 
The  same  case  was  again  before  this  court,  at  the  June  term, 
1856,  at  which  time  the  decision  in  Defrance  v.  Spencer^  was 
adhered  to.  The  court  say,  (3  Iowa,  84,)  that  if  the  circum- 
stances disclose  with  reasonable  certainty,  that  in  setting 
out  the  fire  and  preventing  its  escape,  the  defendant  has  not 
used  those  precautionary  measures,  which  a  prudent  and 
cautious  man  would  use  with  reference  to  his  own  property, 
ihey  should  hold  him  liable. 

The  principles  governing  the  causes  above  cited,  are  de- 
cisive of  the  only  question  arising  in  the  present  one.  The 
instruction  was  o{)viously  erroneous.  If  the  defendant  will- 
fully, carelessly  or  negligently  set  out  fire,  and  it  escaped 
into  and  consumed  the  plaintiff's  property,  he  .is  liable  for 
the  damages  resulting  from  his  act.  It  is  not  necessary  in 
order  to  fix  his  liability,  that  the  act  should  have  been  done 
with  intent  to  injure  the  plaintiff. 

Judgment  reversed. 
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4    509 
,124   48a 

Where  in  en  edaon  by  the  indonee  of  a  promiamy  note^  against  the  makm 
and  indoraer,  the  oourt  InBtracted  the  joiy,  "  that  if  thej  found  the  indoner 
was  releaaed,  hj  want  of  notice  of  non-payment,  atOl,  if  they  alao  found  that 
he  Bubflequently  prommd  to  pay  the  note^  he  coold  be  held  liable ;"  and 
where  it  was  inaisted  in  the  Supreme  Oonrt^  that  the  inatraction  ahonldhsTB 
been  quaUfled,  by  inft>rming  the  Juiy,  that  such  promise,  in  order  to  bindtfafi 
indorser,  must  have  been  made  with  the  knowledge  that  he  had  been  re- 
leased ;  and  where  there  was  nothing  in  the  reoord  to  show  that  such  quaK- 
lleation  was  asked  or  insisted  on  at*  the  trial;  ffeU  1.  lliat  while  the  iiH 
fltmotion  might  have  more  ftiUy  stated  the  law,  with  the  qoaliiloatioa 
insisted  upon,  yet^  that  glying  the  word  promiie  Ha  proper  legal  signiftratioiii 
tliere  was  no  reasonable  probability  that  the  jury  was  misled  by  the  instruc- 
tion, to  the  prejudice  of  the  appellant;  2.  That  the  party  having  fiuled  to 
ask  for  a  qualiflcatlon  of  the  instruction  in  the  court  below,  could  not  make 
tlM  error  m  the  kistruetioa,  a  growid  of  complaiat  in  the  appeUato  caatL 

Appeal  from  the  DtAuque  District  Court. 

This  suit  was  brought  on  a  negotiable  pit>mia9oiy  note 
by  the  indorsee,  against  Merritt,  the  maker,  and  Sloan,  the 
indorser  thereof.  There  was  judgment  bj  default  against 
the  maker,  and  issue  joined  between  the  plaintiff  and  in- 
dorser, as  to  the  latter's  liability.  On  this  trial,  the  contro- 
veiBy  appears  to  have  been,  whether  the  indorser  waa 
released  for  want  of  notice  of  the  non*payment  of  the  note 
by  the  maker.  The  court  instructed  the  jury,  that  '^  if  they 
£>und  the  indorser  waa  released  by  want  of  notice  of  noik- 
paym^Dt,  still  if  they  also  found  that  he  subsequently  prom^ 
ifod  to  pay  the  note,  he  can  be  held  liable."  Verdict  and 
"  "'^    judgment  for  plaintiff,  and  defendant  afqpeals. 

Adams  <k  Oooly^  for  the  appellant. 

ChapUne  A  Dillon^  for  the  appeUee. 

Wright,  C.  J. — ^The  only  objection  urged  to  the  instruc- 
tion given  by  ihe  court,  is,  that  the  jury  should  have  also 


SUPREME  COURT  CASES.--1857. 


609 


O'Hagan  Y.  Bxecat(»r  of  (yHagan. 


been  told,  that  the  subsequent  piromise,  in  order  to  bind  the 
indorseri  must  have  been  made  with  the  knowledge  that  he 
had  been  released.  There  is  nothing  to  show  that  this 
qualification  or  addition,  was  asked  or  insisted  upon  by  the 
defendant,  at  the  time  the  instruction  was  given.  The  error 
of  the  court,  if  any,  according  to  appellant's  argument,  lies 
in  the  fact,  that  it  did  not  give  all  the  law  on  this  subject,  or 
proceed  to  state  all  those  things  which  were  necessary  to 
constitute  a  good  and  valid  promise  on  the  part  of  the  in- 
dorser.  We  think  that  while  the  instruction  might  have 
more  fully  stated  ihe  law,  with  the  qualification  now  in- 
sisted upon  by  defendant,^  yet  that  giving  to  the  word  ^rom- 
tse  its  proper  legal  signification,  in  which  sense  the  jury  are 
presumed  to  have  received  it,  there  is  no  reasonable  proba- 
bility that  they  were  misled  thereby,  to  appellant's  preju- 
dice. It  was  said  in  MiRer  v.  Bryan^  3  Iowa,  58,  on  a 
question  very  similar  to  this,  "  that  to  have  prevented  any 
possible,  or  even  probable  misapprehension  by  the  jury,  the 
plaintiff  (in  this  case,  the  defendant,)  might  well  have  asked 
for  the  qualification  now  suggested.  Having  &iled  to  do  so, 
we  do  not  think  he  can  now  complain."  So,  in  this  case,  if 
all  the  law  on  the  subject  was  not  given  to  the  jury,  it  was 
the  fisiult  of  the  appellant.  So  &r  as  it  was  given,  we  are 
unable  to  see  that  any  prejudice  could,  or  did  reasonably 
result  therefrom  to  defendant's  cause. 

Judgment  affirmed. 


O'Hagan  v.  Exsgutob  of  O^Haoan. 


A  proceeding  ^y  a  wife  agaiost  the  husband,  nnder  section  1485  of  the  Code,  ^^ 
aaldng  for  a  change  or  modification  of  a  former  decree,  making  an  allow- 
floioe  for  the  support  of  the  wife,  abates  by  tiie  death  of  the  hnsbond. 
(SfOcnroN,  J.,  disaenHngi 

Where  a  wife  obtained  a  decree  of  diyoree  against  the  husband,  in  which  tha 
husband  was  required  to  pay  her  a  certain  sum,  "  in  ML  as  alimony  ;*'  and 
where  the  wife  subsequently  filed  her  bill,  asking  that  the  former  decree^  so 
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£ur  as  it  related  to  alimony,  might  be  changed,  so  as  to  give  her  a  further 
monthly  allowance  for  the  support  of  herself  and  children,  during  the  pend- 
ency of  which  bill,  the  husband  died ;  and  where  the  executor  of  the  hus- 
band, was  made  a  party  respondent,  and  insisted  that  the  proceeding  abated 
on  the  death  of  the  husband,  and  the  court  dismiaaed  the  bill  of  the  ocxa- 
plainant;  Eeldy  That  the  bill  was  properly  dismissed. 

Appeal  from  the  Dubuque  District  Court 

Prior  to  the  October  term,  1861,  of  the  District  Court  of 
Dubuque  county,  the  complainant  filed  her  petition  thereiJ^ 
asking  a  divorce  &om  the  bonds  of  matrimony  ezisting  be* 
tween  her  and  her  husband,  Charles  O'Hagan.  At  that 
term  a  divorce  was  decreed  as  prayed,  and  the  husband 
required  to  pay  a  certain  sum,  "  in  fuU^  as  alimony^^''  to  the 
said  petitioner.  At  the  October  term,  1854,  she  filed  the 
bill  in  this  cause,  setting  forth  various  reasons  why  the  for- 
mer decree,  so  far  as  it  related  to  alimony,  should  be  changed, 
and  praying  that  it  should  be  so  modified  as  to  give  her 
such  further  monthly  allowance,  for  the  support  of  herself 
and  children,  as  to  the  court  might  seem  equitable  and  jus^ 
in  view  of  all  the  circumstances.  While  this  bill  was  pend- 
ing, the  said  Charles  departed  this  life,  and  his  executor, 
Geo.  L.  Nightengale,  being  made  a  party  respondent,  in- 
sisted that  the  said  proceeding  abated  on  the  death  of  the 
husband,  and  that  complainant  ought  not  to  be  allowed  to 
further  prosecute  the  same.  The  court  below  being  of  this 
opinion,  dismissed  the  bill,  and  complainant  appeals. 

Clark  <k  BisseU,  for  the  appellant. 

The  main  point  in  this  case,  is  whether  the  cause  abated 
upon  the  death  of  the  defendant.  .We  say  that  it  did  not 
The  defendant's  counsel  refer  to  certain  sections  of  Bishop 
on  Marriage  and  Divorce,  to  sustain  their  position  of  abate- 
ment, and  especially  to  sections  559,  591, 592.  By  an  exam- 
ination of  the  English  authorities,  it  will  appear  that 
alimony  is  an  allowance  to  the  wife,  while  living  separate 
and  apart  fix>m  her  husband — and  always  allowed  upon  a 
decree  in  &vor  of  the  wife  a  mensa  et  ihoro.    And  the  object 
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is  expressly  stated  to  be  the  reconciliation  and  re-union  of 
the  parties*  No  doubt  the  policy  of  law  is  the  same  here 
upon  a  like  divorce. 

But  no  sudb  limitation  prevails  upon  a  dissolution. of  the 
bonds  of  matrimony.  In  such  case  no  re-union  is  expected ; 
the  reason  of  the  law,  therefore,  is  not  the  same.  The  Code 
gives  to  the  wife,  a  support  upon  a  divorce  from  the  bonds 
of  matrimony — ^and  this  is  not  called  alimony, '  save  in 
the  caption  of  the  chapter.  But  it  is  of  no  importance  by 
what  name  the  thing  is  called.  It  derives  its  character  from 
the  provision  of  the  Code  respecting  it — ^and  in  this  view  it 
is  of  different  and  more  extensive  signification,  than  those 
cases  in  the  English  law,  which  govern  alimony  a  mensa. 
Upon  a  divorce  a  vinculo^  there  is  no  expectation  of  parties 
coming  together  again — there  is,  therefore,  no  policy  of  law 
to  induce  it.  Why  then,  should  the  support  of  the  wife  and 
children  be  limited  to  the  life  of  the  husband — or  why  should 
his  obligation  cease  at  his  death  ?  Other  obligations  do  not 
cease  at  his  death,  but  his  estate  is  liable  for  them:  Is  the 
obligation  to  support  those  sustaining  the  tender  and  sacred 
relation  of  wife  and  children  less  than  to  pay  an  indebted- 
ness to  a  stranger?  See  Bishop  on  Marriage  and  Divorce, 
§§  600,  601,  where  it  is  expressly  stated  to  have  been  laid 
down  by  Nelson,  C.  J.,  that  alimony  under  the  statute 
may  be  made  by  the  decree  to  continue  after  the  death  of 
the  husband,  during  the  entire  life  of  the  wife. 

Eeference  is  made  to  the  case  of  Burr  v.  Burr,  10  Paige, 
20.  We  refer  the  court  to  the  remarks  of  that  eminent 
jurist  in  that  case. 

Among  other  things  he  quotes  the  statute  of  New  York  as 
follows :  "  The  statute  authorizes  the  court  to  make  such 
order  and  decree  for  the  suitable  support  and  maintenance 
of  the  wife,  out  of  the  property  of  the  husband  as  may  be 
just  and  proper."  Is  not  the  language  of  the  Code  equally 
clear,  comprehensive  and  strong  ? 

"  The  court  may  make  such  order  in  relation  to  the  prop- 
erty of  the  parties  and  the  maintenance  of  the  wife,  as  shidl 
be  right  and  proper."    Section  1486.    The  language  of  the 
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two  acta  ifl  remarkable  for  similaritj,  in  so  mueh  ibai  the 
one  is  almofit  a  transcript  of  the  other.  Which  then  is  the 
better  authority,  that  appertaining  to  the  ecclesiastical  courts 
of  England^  or  a  well  reasoned  ease  upon  a  statute  like  our 
own? 

But  if  we  have  shown  that  alimony,  or  which  is  the  same 
thing,  a  support,  may  be  decreed  for  the  life  of  the  wife^ 
and  beyond  the  death  of  the  husband,  does  it  not  follow  as 
a  consequence  that  the  action  suryives  7  In  case  of  a  do* 
cree  before  the  death  of  the  husband,  for  alimony,  duiing 
the  life  of  the  wife,  and  the  wife  should  survive,  revivor 
would  foUow  against  the  representatives.  And  why,  we  ask, 
.  might  not  revivor  as  well  be  had  in  case  of  the  deadi  of  the 
husband  before,  as  after  the  decree  ?  and  especially  wh^i 
the  suit  is  commenced  before  his  death,  and  the  decree  is 
sul]gect  by  law  to  be  changed?  See  9  N.  H.  Eep.  809 ;  9 
Ohio  Bep.  87.  Both  of  which  cases  go  to  show  that  alimony 
derives  its  meaning  from  the  statute,  and  signifies  support^ 
without  limitation  as  to  time.  See  also  Bishop  on  M.  k  D* 
§  660 ;  8  Dana's  B.  29, 80.  This  last  case  shows  what  alimony 
is  in  its  ordinary  acceptation.  It  is  maintenance  during  cover* 
ture,  or  until  reconciliation.  In  that  case  the  court  say, 
there  being  no  divorce  a  vinculo^  an  allowance  cannot  be 
decreed  for  the  term* of  the  wife's  life. 

Again,  we  say  this  action  survives  by  section  1698  of  the 
CJode.  This  language  may  be  regarded  as  peculiar,  and  liot 
easy  of  construction ;  but  it  has  a  meaning,  and  the  court 
must  say  what  that  meaning  is.  From  the  nature  of  this 
case,  the  cause  can  survive ;  out  of  the  nature  of  the  case, 
glow  the  necessities  of  the  wcnnan ;  her  wants  continue  as 
well  after  the  death  of  the  husband  as  before ;  and  we  would 
adc,  does  death  relieve  him  of  his  solemn  obligations  ?  That 
event  does  not  change  the  nature  of  the  case.  In  case  of 
torts,  death  may  in  some  measure  at  least  work  a  change  on 
the  nature  of  the  case — damages  are  given  in  part  as  a  pm* 
alty — but  no  human  penalty  can  reach  a  dead  man.  But 
'  we  think  the  meaning  of  the  section  referred  to,  would  be 
more  accurately  ascertained  by  considering  as  to  whiidi 
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party  ibe  action  8turyiYe&  Were  the  complainant  to  die, 
the  nature  of  l^e  action  wotQd  not  snrviye,  becanse  support 
wonld  be  no  longer  needed  If  the  action  survives  by  that 
section  of  the  Code  to  which  we  have  referred,  it  alone  is 
sufficient  for  our  purposed 

In  the  court  below,  much  reliance  was  placed  by  counsel, 
on  the  case  of  Oaines  v.  OaineSj  9  B.  Monroe.  But  we  sub- 
mit that  that  case  is  similar  to  this  in  no  one  of  its  features. 
In  that  case  there  was  no  divorce  on  the  part  of  the  wife,  of 
any  kind.  She  left  him,  it  may  be  for  good  cause,  and 
made  her  application  for  support ;  pending  this  application, 
the  husband  obtains  a  stolen  legislative  divorce,  and  then 
pleads  the  same  in  bar  of  the  wife's  application  for  alimony. 
The  engrossing  question  in  that  case,  was  as  to  the  effect  of 
the  l^slative  divorce.  It  is  true  the  court  do  consider  the 
question  of  alimony.  But  the  views  of  the  court  are  of 
course  limited  to  the  true  character  of  the  case.  Before  the 
cause  came  on  to  be  heard,  the  husband  died,  whereupon 
the  wife  filed  her  supplemental  bUl,  in  which  she  asked,  in 
addition  to  alimony,  a  distributive  share  of  the  estate,  and 
also  dower.  The  court  say,  that  the  claim  to  alimony,  as 
mch,  ceases  at  the  death  of  the  husband,  when  the  wife  be- 
comes entitled  to  dower.  And  this  is  no  doubt  true,  in 
case  of  a  divorce  a  mensa^  for  she  is  still  the  wife ;  but  in 
case  of  a  divorce  a  vinculo^  she  no  longer  sustains  that  rela- 
tion. Is  she  then  entitled  to  dower  ?  If  she  is  not,  it  would 
seem  clear  that  the  court  ought  to  giye  her  a  most  liberal 
support.  Can  it  do  this  with  certainty  of  justice,  unless  the 
husband's  estate  can  be  reached  after  his  death  ?  In  the 
case  before  the  court,  $400  might  not  have  been  unreasooa- 
ble  at  the  time  it  was  allowed,  whereas,  afterwards,  it  might 
be  a  mere  pittance. 

We  think  the  case  of  JoUy  v.  JoUyj  1  Iowa,  9,  is  mate- 
lially  in  aid  of  the  views  here  presented.  If  it  is  competent 
for  the  court  to  decree  the  wife  a  portion  of  the  husband's 
estate  absolutely,  relief  would  not  be  cut  short  by  the  death 
of  the  husband.  Precarious  indeed,  would  be  the  condi- 
tion of  the  divorced  wife,  were  such  the  case.    The  entire 
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reasoning  of  this  courts  in  the  case  reared  to,  soppoitssoeh 
construction  of  the  hw  as  oomports  with  the  neoesoiies  of 
the  injured  party,  and  the  fiubsisfdng  obligation  of  Hie  party 

inflicting  it 

» 

HtghiengaJe  it  TPtZson,  and  Doud^  for  the  appellee. 

The  nature  of  the  case  is  stated  in  the  argument  of  tha 
appellant,  in  which  it  is  conceded  that  the  only  point  in 
the  case  now  before  the  court,  is,  does  the  suit  &>f  alimonj 
suiriye  the  death  of  defendant,  Chaa  O'Hagan,  and  can  it 
be  carried  on  against  his  administrators  ? 

Alimony  is  the  allowance,  (regular— yearly  or  monthly, 
OT  weekly),  which  a  husband  pays  by  order  of  court  to  Ids 
wife,  who  is  living  separate  from  him,  during  the  period  of 
their  separation,  for  her  maintenance.  See  Bishop  on  Mat^ 
ijage  aiKi  Divorce,  §  649,  and  notel,  with  cases  cited ;  Ibid, 
g  660 ;   WaUing^ard  v.  WaOings/ord,  6  Harris  &  Jahn.  486. 

Our  statute  provides  that  when  a  divorce  is  decreed,  (or 
upon  the  granting  of  any  divorce),  the  court  may  makesuGh 
order  in  relation  to  the  children  and  property  of  the  parties, 
and  the  maintenance  of  the  wife,  as  shaU  be  right  and 
proper — evidently  contemplating  that  the  order  &r  alt- 
mony,  can  only  be  maSle  at  the  time  when  the  decree  for 
divorce  is  made,  and  of  course  when  both  parties  are  livii^ 
3ee  Code  of  Iowa,  §  1486 ;  Bishop  oa  Marriage  and  Divorce, 
g649. 

Alimony  can  exist  only  so  long  as  the  husband's  duty  to 
maintain  the  wife  exists,  which  duty  ceaaes  at  hia  death. 
Bishop  M.  &  D.  §§  660,  691  and  692,  and  cases  died,  par- 
ticularly §  692,  wherein  reason  is  given  for  occasional 
decree,  to  continue  in  aome  case?  longer — ^in  aggravatod 
cases.  Barr  v.  Barr^  7  Hill,  209.  Consequently  appel- 
lant's suit  for  alimony,  abated  at  the  death  of  defendant^  and 
cannot^  firom  the  nature  of  the  case  survive,  against  defend* 
ant's  administrator.  See  Code  of  Iowa,  §  1698 ;  Bishop  on 
M.  &  D«  §  669,  and  cases  cited;  Omne$  v.  fftxines^  9  & 
Monroe,  299. 

The  case  of  Surr  v.  JB^rr,  10  Paige,  20|  and  Bishop  on 
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IL  '&  D.  §  600,  cited  by  appellant,  aie  not  ia  point  In  the 
eMM  iiefeixed  to  therei  the  alixnonj  was  decreed  at  the  time 
the  diyoree  was  decreed,  and  between  the  parties  then  lir* 
ing;  vhidi  decree  for  alimony  was  to  continue  tUl  after  the 
death  of  the  hiiaband  In  the  case  before  U£i,  appellant 
ieeks  to  obtain  a  decree  for  alimony,  long  after  the  time  of 
graoting  the  diyoree,  and  after  ^e  death  of  defendant 
Besides,  if  they  were  in  pointy  they  do  iu)t  aid  in  ascertain* 
)sg  the  meaning  of  the  New  York  statute^  or  our  statute, 
beoauae  the  remarks  by  the  judge  in  the  case  of  Burr  y. 
Biarr^  are  wholly  extra-judicial,  so  far  as  they  relate  to  the 
tuna  alimony  might  be  decieed  to  continue ;  the  only  ques* 
tbn  decided  in  that  case  beings  whether  a  gross  sum  or  an 
annuity,  could  be  decreed,  and  whether  the  amount  decreed 
1^  tbe  yioe^haneellor  below,  was  too  great 

Weight,  G.  J.[1]— This  bill  was  filed  under  aection  1486 
of  the  Code,  which  giyes  toihecourt  decreeing  a  diyoree,  the 
power  to  make  such  order  in  relation  to  thechildren  and  prop- 
erfy  of  the  parties,  and  the  maintenance  of  the  wife,  as  shiJl 
be  right  and  proper,  and  which  also  proyides,  that  "  subse- 
quent changes  may  be  made  by  the  court  in  these  respect^ 
when  circumstances  render  them  expedient"  Doesa  proceed- 
ing asking  such  chan^.oi  modification,  abate  by  the  death  of 
the  husband?  is  the  only  question  presented  for  our  deter- 
mination. We  dearly  tUnk  it  does.  What  is  alimony^ 
and  what  its  odginal  object  and  purpose  ?  Ab  stated  in  JoUy 
T.  Jolb/j  1  Iowa,  9,  it  is  the  nourishment*— the  maintenance-* 
the  allowance  made  for  the  support  of  the  wife,  which  is 
giyep  and  fixed  by  the  proper  court,  out  of  the  husband's 
eetate,  when  they  are  legally  separated  So  in  Bishop  on 
M.  &  Diy.  §  649,  it  is  said  to  be  the  allowance  which  a 
husband  pays  by  order  of  court  to  his  wife,  who  is  liying 
gqparate  firom  him,  jEbr  her  maintemmca  And  in  WaUings' 
ford  y.  WaUingsford,  6  Har.  St  J.  485,  it  is  stated  to  be,  not 
a  portion  of  his  real  estate  to  be  assigned  to  her  in  fee  dim- 

[1]  SlOGCfCV,  J^  dlMtDtiOf . 
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pie,  subject  to  her  control,  or  to  be  sold  at  her  pleasurei  but 
a  provision  for  her  support,  to  -continue  during  their  joint 
lives,  or  so  long  as  thej  live  separate.    As  a  separate,  inde* 
pendent  right;  it  has  no  common*law  existence,  but  is 
always  appurtenant  or  incident  to  some  proceeding  for  some 
other  purpose.    So  also,  being  a  provision  for  her  support 
during  separation  only,  and  looking  to  a  possible  reconciUa- 
tion,  and  recohabitation  of  the  parties,  it  is  manifest  that  it 
originally  was  authorized  only  in  cases  of  divorce  a  mentc^ 
and  not  in  those  which  dissolved  the  mani^ige,  or  the  mat- 
rimonial bond.    In  this  country,  however,  the  statutes  of 
the  different  states  generally,  authorize  that  where  a  divorce 
of  either  kind  is  granted,  there  may  also  be  a  decree  for 
alimony,  or  some  equitable  and  fidr  division  of  the  property. 
In  making  such  decree,  our  courts  are  not^  in  many  of  the 
states,  confined  to  giving  to  the  wife  sums  of  money,  paya- 
ble at  regular  periods ;  nor  to  giving  her  money  merely ;  but 
may  give  her  absolutely  a  specific  portion  of  his  estate  or 
property,  whether  real  or  personal.    And  in  decreeing  her 
sums  of  money,  in  the  first  instance,  or  in  making  the 
proper  and  equitable  order  in  relation  to  their  property, 
and  her  maintenance,  the  decree  may  provide  for  the  paj- 
ment  thereof  from  year  to  year,  for  a  specified  period,  or 
may  provide  even  that  it  shall  ct>ntinue  during  her  life. 
And  thus,  we  see,  that  alimony  as  originally  understood 
and  decreed  in  the  English  courts,  and  the  class  of  cases  in 
which  it  was  given,  has  been  greatly  changed  and  modified 
by  the  statutes  of  the  different  states,  and  the  decisions  of 
our  courts.    Barr  v.  Barr^  7  Hill,  209 ;  Richardson  v.  Huh' 
ardsouy  8  Yerger,  67;  Fischli  v.  Fischli,  1  Blackf.  S60; 
Beams  v.  Reavis^  1  Scam.  242 ;  Bishop  on  M.  k  D.  691,  692. 
But  notwithstanding  all  these  modifications,  we  do  not 
luderstand  that  any  court  has  yet  held,  that  the  wife,  after 
the  detath  of  ihe  husband,  may  ask  an  allowance  of  this 
character.    Nor  is  there  any  case  to  be  found  in  the  books, 
as  we  believe,  recognizing  the  right  of  the  wife  to  prosecute 
her  suit  for  alimony,  commenced  in  the  husband's  lifetime^ 
after  his  decease.    Where  the  bill  is  for  a  divoicCi  and  ali- 
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XQonj  as  appurtenant  or  incident  thereto,  the  death  of  the 
husband,  of  necessity,  abates  so  much  of  the  bill  as  seeks 
the  divorce,  and  as  necessarily,  as  we  think,  that  portion 
which  seeks  alimony — ^if  for  no  other  reason,  because  a  bill 
for  alimony  alone,  is  unknown  to  the  conmion  law,  and  is 
certainly  not  allowed  in  this  state.  And  as  an  original  suit 
for  divorce  and  alimony,  would  abate  by  the  death  of  the 
husband,  for  the  same  reasons  would  a  proceeding  to  modify 
or  change  a  former  decree  in  relation  to  the  wife's  support, 
'abate.  Are  we  asked  why  the  wife  may  not  apply  to 
ihQ  courts  for  alimony,  or  for  the  modification  of  a  former 
decree  in  respect  to  the  same,  after  the  husband's  death ;  or 
may  not  prosecute  a  suit  already  pending  against  his  admin- 
istrator? we  answer,  because  upon  his  death,  tf  his  widow^ 
she  IS  entitled  to  dower,  to  be  set  apart  to  her  in  the  method 
provided  by  law — and  any  pending  claim  for  alimony  is 
necessarily,  and  legally  merged  and  swallowed  up  in  such 
dower  right.  If  not  his  widow,  nor  entitled  to  dower,  we 
do  not  know  upon  what  ground  she  would  be  entitled  to 
alimony.  The  allowance  of  alimony  must  be  made  from  a 
living  husband,  to  a  living  wife,  and  upon  the  death  of 
either  party,  the  courts  possess  no  further  power,  in  respect 
to  such  allowance. 

But  it  is  said  that  a  deeree  may  be  made  giving  to  the 
wife  an  annual  or  other  allowance  during  her  life,  which 
may  extend,  and  be  enforced  against  his  estate  beyond  the 
life  of  the  husband ;  and  if  s^,  a  court  may  also  modify  a 
former  decree,  either  in  &vor  of  or  against  the  husband, 
after  his  death.  The  answer  to  this  is,  that  in  such  a  case, 
the  court  has  acted  upon  the  whole  question,  during  their 
joint  lives,  and  has  decreed  to  her  a  definite  and  fixed  simu 
This  decree  has  the  same  force  and  validity  as  any  other 
judgment,  and  may  be  collected  in  the  same  manner.  It  is 
a  fixed,  ascertained,  and  subsisting  debt  against  him,  and 
upon  his  death,  against  his  estate.  Not  so,  however,  with 
a  claim  for  alimony  which  never  has  been  settled ;  or  where 
the  wife,  after  his  death,  seeks  to  increase  the  amount  al- 
lowed in  his  lifetime.    It  is  not  a  demand,  definite  in  its 
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character,  to  wliich  she  has  an  absolufee  right  B7  die 
decree  giving  her  an  absolute  emu  during  her  life,  she  standa 
aa  any  other  creditor,  and  her  right  to  pajment  does  not 
depend  upon  the  amount  of  his  estate,  whereas  lite  ability 
of  the  husband,  and  their  condition  in  life,  are  important  to 
be  considered  in  awarding  alimony,  or  in  changing  a  doww 
for  the  same.  The  case  of  Gaines  y.  Chimes^  9  B.  Momoe^ 
296,  expressly  decides  that  the  claim  to  alimony,  as  snchi 
ceases  at  the  death  of  ishe  husband,  and  the  petition  <^  the 
wife  therefor,  was  refused,  though  pending  at  his  deceaea  ■■ 
the  court  saying,  *'  we  are  of  opinion  that  such  daim,  thou^ 
asserted  before  his  death,  will  cease  by  that  event,  and  eaa* 
not  be  afterwards  availably  asserted,  unless  it  has  beenbefim 
ascertained  and  fixed  by  decree.*^  And  to  the  same  e£Ebol^ 
see  Bishop  on  M.  &  D.  §  669.  The  case  of  JoUy  v.  JoBy^  1 
Iowa,  9,  referred  to  by  appellant^  decides  only,  that  imdcr 
the  Code,  in .  applications  for  a  divwce  and  alimony,  the 
court  may  give  to  the  wife  a  certain  portion  of  the  hna* 
band's  lands  in  fee  simple. 

But  it  is  claimed,  that  this  case  eomes  withia  seotsoa 
1698  of  the  Code,  whieh  provides  that  actions  do  not  abate 
by  the  death  of  either  party,  if  £rom  the  nature  of  the  cam, 
the  cause  of  action  can  survive.  Much  that  we  have  before 
said,  is  applicable  to  the  argument  attempted  to  be  drawn 
from  this  section*  It  might  admit  of  a  dotibt,  whether  a 
proceeding  of  this  character  is  an  acHon  within  tilie  meaning 
of  this  provision.  But  however  this  may  be^  we  think  thai 
whether  the  action  or  proceeding  has  been  o(»mnenoed  or 
not,  the  remedy  of  the  party  is  gone,  or  must  abate,  luokM 
the  cause  of  actioa  is  of  such  a  nature  that  it  can  survive. 
What  are  such  causes  of  action,  we  determine  from  ths 
common  law  and  our  own  statutes;  But  what  court  ever 
held,  or  what  provision  of  our  law  oontemplateig,  that  afhr 
llie  death  of  the  husband,  the  wife  may,  by  suit,  claim  alir 
mony  from  his.  estate?  If  such  an  action,  or  proceedinif 
should  be  commenced  after  his  death,  no  person,  perhaps 
would  claim  that  it  could  be  maintained.  So,  if  instead  of 
by  an  original  action  claiming  alimony,  she  should,  after  hie 
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jestfi,  fUe  her  bill  to  modify  a  former  decree,  fre  apprehend 
Aai  it  would  meet  but  with  little,  if  any,  &vor.  Ajid  why  7 
We  answer,  because  from  the  very  nature  of  the  relief 
sought — ^from  thecharacter  of  the  rdation  out  of  which  the 
cbdm  originates — from  the  nature  of  the  cause  of  action,  as 
iteCQgnized  by  the  uniform  adjudications  of  this  country  and 
Kigland — ^the  judicial  mind  resists  the  proposition  to  decree 
tiie  wife  alimcmy,  or  change  that  before  allowed  her,  after 
the  husband's  death,  as  being  inconsistent  and  incompatible 
with  her  new  position,  and  the  rights  of  the  heirs  and  others 
interested  in  the  estate.  And,  in  lik^  manner,  and  from  the 
same  considerations,  it  would  seem  that  the  fiujt  that  she 
filed  her  bill  asking  such  modification  before  his  death, 
could  not  change  the  nature  of  the  cause  of  actionr— nor 
make  more  oomplete  her  right  to  the  relief  prayed  for. 

Decree  afiSrmed« 

Stockton,  J.  dissenting. — I  concur  in  the  decision  of  the 
court  which  affirms  the  judgment  of  the  District  Cknurt 

But  I  dissent  fit>m  that  part  of  the  opinion  of  the  chief 
justice,  which  rules  that  the  application  made  by  the  wife, 
to  obtain  a  modification  or  change  in  the  order  allowing  her 
maintenance  from  the  husband's  property,  abates  by  reason 
of  the  husband's  death,  pending  the  application.  My  con- 
currence in  the  judgment  of  affirmance,  is  based  upon  the 
&ct,  that  I  do  not  understand  fiiom  the  record,  that  the 
question  was  made  to  the  District  Court,  that  the  «proceed* 
ings  abated  by  reason  of  the  husband's  death,  nor  does  the 
record  show  that  any  such  question  was  decided.  It  does 
appear,  however^  that  eyidenoe  was  introduced,  tending  to 
show  that  the  applicant  was  not  entitled  to  the  relief  sought ; 
and  to  all  appearance,  the  judgment  of  the  district  was  ren 
dered,  upon  the  merits  of  the  whole  case,  dismissing  the 
application,  after  a  full  investigation,  and  after  the  examin- 
ation of  testimony  on  both  sidA.  Such  a  judgment  I  would 
not  disturb,  unless  it  was  manifest  that  there  was  an  im- 
proper exercise  of  the  discretion  allowed,  in  granting  or 
i>afiiflinft  an.  additional  amoimt  for  the  maintenance  of  the 
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wife.  That  ifaie  wife  maj  be  entitled  to  receive  an  addi- 
tional sum  for  maintenance  from  her  husband,  dependent 
upon  the  prices  of  living,  or  upon  a  change  in  the  circimi- 
stances  of  the  parties,  is  not  denied.  She  has  a  right  to  a 
support  from  her  husband,  and  from  his  estate,  if  he  is  dead. 
This  right  becomes  fixed  and  vested  upon  the  granting  of 
the  decree  for  divorce,  if  it  is  made  upon  her  application  as 
the  injured  party.  The  court  may  make  such  order  for  her 
maintenance  as  shall  be  right  and  proper,  (Code,  §  1845,) 
and  may  change  the  allowance,  when  circumstances  render 
it  expedient  Why  th|  application  should  abate,  and  why 
her  right  to  have  such  change  made,  should  cease  and  de- 
termine with  the  death  of  the  husband,  I  can  see  no  good 
reason.  I  particularly,  see  no  sufficient  reason  for  the  ad- 
judication of  the  question  in  this  cause,  when  it  does  not 
appear  to  have  been  decided  by  the  court  below. 

For  these  reasons,  thus  briefly  stated,  I  dissent  from  the 
decision  of  the  court,  so  far  as  it  holds  that  the  application 
for  an  increase  in  the  amount  allowed  the  wife,  for  her 
maintenance,  out  of  the  husband's  property,  abates  at  the 
husband's  death. 


Id  ^  Pebjve  V.  Pkuub. 


Where  B.  P.  on  the  26th  daj  of  Jone^  1861,  made  his  written  wQl,  and  died 
about  the  fint  of  Angaat,  1866 ;  and  where  the  said  R  P^  a  few  dajs  before 
his  death,  and  during  his  last  aickneei^  in  the  preeenoe  of  seTeral  pefsoni^ 
stated  that  he  "  wanted  his  affiurs  managed  as  foDowa :  1.  Thai  there  was 
near  $400  on  hand,  which  he  wished  to  be  giren  to  his  wiie;  S.  Thai  he 
directed  the  personal  property  to  be  sold,  and  the  prooeeds  to  be  fbr  the 
use  of  his  wife ;  and  3.  That  he  directed  the  fitfm  to  be  sold,  and  each  hdr 
to  haye  $200  out  of  the  proceeds  thereof;"  and  also^  at  the  same  tims^ 
spoke  of  his  written  will,  and  supposed  it  was  of  no  fbcoe^  as  it  had  new 
been  recorded,  and  was  not  to  his  fiction,  and  said  **tfaal  one  child  was  m 
near  to  him  as  another;"  which  yerbal  disposition  was  nerer  reduced  to 
writing;  Hddf  That  there  was  no  r^ocation  of  the  written  wiH 

Where  on  an  appeal  to  the  District  Courts  firom  the  decision  of  the  coonty 
oourt^  refusing  to  admit  a  wiU  to  probate,  it  appeared  thai  the  oountj  cooit 
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iNmd,  that  said  will  wu  duly  exscnted ;  that  the  testator  waa  of  fbU  age^ 
and  sound  mind  and  memory ;  and  that  the  teetator  at  the  time  of  his  death, 
had  changed  his  mind,  and  did  not  desire  that  said  instrament  should  stand 
as  his  will,  and  thereupon  the  said  county  court  ordered,  that  said  will  he 
not  admitted  to  prohate;  and  where  the  District  Court,  on  hearing  tiie 
cause,  made  an  order  that  said  will  be  admitted  to  protMte,  upon  proper 
and  suiBcient  proof  b^ng  made  to  the  county  court,  and  that  the  cause  be 
remanded  to  the  county  court,  for  further  proceedings  not  inoonsistent  with 
the  decision  of  the  District  Court-;  MM^  1.  That  it  was  unnecessary  to  remand 
the  cause  to  the  county  court)  for  i^irther  pnx^  of  the  execution  of  the 
wiU ;  2.  That  the  order  should  haye  been,  that  the  county  oourt  admit  the 
win  to  probate,  and  take  fbrther  proceedings  not  inconsistent  with  the  find- 
ing of  the  District  Court;  3.  That  the  District  Court  did  not  err  in  remand- 
ing the  cause  to  the  county  court 

Appeal  from  the  Appanoose  District  Court 

BiCHARD  PsBJUE,  the  &tber  of  these  parties,  made  his 
written  will,  February  25, 1851,  and  died  aboat  the  first 
of  August,  1855.  By  the  terms  of  this  will,  his  entireestate 
was  given  to  his  wife,  for  and  during  her  life,  upon  condi« 
tions  therein  stated,  excepting  a  small  amoxmt  to  a  grand* 
daughter.  Upon  the  death  of  the  wife,  or  if  she  should 
marry,  his  property  was  devised  as  follows:  To  the  plain- 
tiff, Lra  Perjue,  ten  dollars ;  and  to  his  other  children,  (four 
in  number),  all  the  remaining  portion,  share  and  share  alike. 

At  the  October  term,  1855,  of  the  county  court,  this  will 
was  brought  in,  and  the  hearing  of  proof  as  to  the  execu* 
tion  of  the  same,  continued  until  the  December  term.  At 
this  term,  the  proof  was  heard,  from  which  it  was  found, 
that  said  will  was  duly  executed ;  and  that  the  testator  was 
of  fuU  age,  and  sound  mind  and  memory.  And  it  further 
appeared,  (to  use  the  language  of  the  record,)  ''  that  the 
said  testator,  at  the  time  of  his  death,  had  changed  his 
mind,  and  did  not  desire  that  said  instrument  should  stand 
as  his  will,"  and  it  was  thereupon  ordered,  ''that  said  will 
be  not  allowed  and  admitted  to  probate,  and  that  the  same 
be  not  recorded."  From  this  olrder,  the  defendants  appealed 
to  the  District  Court  On  the  hearing  in  that  courts  the 
cause  was  submitted  to  the  judge,  who  found  the  facts  to  be 
as  follows:  That  the  will  was  made  and  executed  on  the 
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day  of  its  date»  and  tbat  the  testator  was  of  soond  xfimd ; 
that  in  June  or  Jvlj  following,  he  was  still  well  satisfied 
with  the  same ;  that  about  the  first  of  August,  1855,  a  few 
days  before  his  deaths  and  daring  his  last  sickness,  the  tes- 
tator, in  the  presence  of  several  penons^  stated  that  ke 
'^^ wanted  his  aflSurs  arranged  as  follows:  1«  That  there  was 
near  $400  on  hand,  which  he  wished  given  to  his  wife ; 
2.  He  directed  the  personal  proper^  to  be  sold,  and  tlie 
pxooeeds  to  be  fcr  the  use  of  the  wife ;  8.  He  directed  the 
fkrm  to  be  sold,  and  each  heir  to  have  two  hundred  dollars 
out  of  the  proceeds  thereof.^  It  was  also  found  that  at  the 
same  time,  he  ^'  spoke  of  his  written  will,  and  supposed  it 
was  of  no  fiirce,  as  it  never  had  been  recorded,  and  was  not 
to  his  notion,  and  that  one  child  was  as  near  to  him  as 
aiiother."  This  verbal  disposition  waa  never  reduced  to 
writing. 

From  these  &otSy  it  was  found  that  while  the  deceased  in 
1856,  dedaied  his  intention  to  dispose  of  his  pr(^)ert7,  as 
above  stated,  yet  that  said  intention  remained  unexecuted, 
and  that  the  will  was  not  thereby  revoked.  An  order  was 
thereupon  made^  that  said  will  ''be  admitted  to  probate^ 
upon  proper  and  sufficient  proof  being  made  to  the  county 
court ;  and  that  said  cause  be  remanded  to  said  court,  for 
fiuiher  proceeding  not  inconsistent  with  said  finding  and 
From  this  judgment^  plaintiflb  appeal 


Trimble  Jk  Odllraiihj  ion  the  appellants 

S.  W.  SumrrterSf  for  the  appellees. 

Wbigbt,  C.  J.>— We  do  not  understand  it  to  be  claimed, 
wiih  any  confidence,  by  appellants,  that  there  was  a  revoeO' 
tion  of  the  will  by  what  was  said  and  done  by  the  testator, 
in  August,  1855.  And  without  now  determining  what, 
under  oor  law,  would  amount  to  a  revocation,  or  of  the 
methods  in  which  Ais  revocation  mi^  take  place,  it  is  suffi- 
cient tD  say,  that  the  drcxunstanoes  disclosed  in  this  case^ 
can  in  no  way  or  manner  affect  the  validity  of  this  will. 
There  was  oertainly  no  ea^iresa  xevooation,  nor  is  there  any. 


r 
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groTind  for  claiming  that  it  was  impliedly  revoked.    4  Kent, 
621 ;  1  Greenlf.  Ev.  §  278 ;  Code,  §  1288. 

It  is  tirged,  however,  that  the  District  Court  should  have 
made  an  order  adopting  the  will,  and  that  it  was  error  to 
lemand  the  case  for  proof  to  the  ocmnty  conrt.  Why  tlie 
appellants  should  complain  of  this,  wo  are  at  a  loss  to  nn- 
deiBtand.  Whateyeor  error  lliere  waA  in  this  order,  was  to 
the  prejudice  of  the  appellees*  As  appears  from  the  reooids 
of  the  county  court,  tiie  said  will  was  fully  and  snfficienliy 
proved  before  the  appeal  to  the  District  Court.  It  is  mani- 
fest that  no  q^oestion  was  made  in  either  courts  as  to  tha 
due  and  proper  ezeeution  thereof  but  that  it  was  sought  to 
be  avoided,  by  proof  of  such  subsequent  acte  as  were  claimed 
to  amount,  if  not  to  a  revocation,  at  least  to  a  change  of 
intention,  which  was  so  &r  executed  or  carried  out,  as  to 
render  parts,  if  noi  all  of  said  will,  nugatory  and  void. 
There  could  be  no  prejudice,  Aerefore,  to  appellants,  in  the 
order  remanding  the  case  to  the  county  court,  with  instruc- 
tions to  admit  the  will  to  probate,  upon  proper  and  suffi- 
cient proof  being  made.  The  proof  had  already  been  made 
to  the  satis&ctton  of  both  courts,  and  it  was  entirely  unne- 
eessary  to  require  the  same  to  be  again  produced*  Tlie 
order  should  have  been,  that  the  county  court  admit  the 
same  to  probate,  and  take  Huther  proceedings  not  incoiK 
ttstent  wi^  the  finding  of  the  District  Court 

Tbe  objection  that  the  District  Court  should  have  id^ 
mitted  the  will  to  probate,  and  not  have  remanded  the  case 
to  the  county  court  for  any  purpose,  is  entirely  untenable.* 
The  appellate  court  had  nothing  to  do  with  the  case,  ncv 
with  die  administration  of  the  estate,  beyond  hearing  the 
l^peat.  When  that  was  determined,  there  was  no  reasoft 
for  retaining  it  in  that  cotirt ;  nor  any  necessitf  for  making 
the  final  order  permitting  it  to  be  recorded.  Toliarve  done 
so,  would  have  involved  the  necessity  of  having  it  recorded 
in  a  book,  unknowu  to  the  records  of  the*  District  Courts 
bat  which,  under  the  law,  is  kept  and  provided  by  the 
county  court  alone.    Code,  $  1296* 

Judgtowt  afBrmed. 
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De  Francs  v.  Howard  ^  al 

Where  a  oreditor^s  bill  was  filed  in  September,  1854^  wbich  did  not  require  the 
reepondents  to  answer  under  oath,  and  the  aoawer  to  which  was  not  swom 
to ;  and  'where,  after  the  cause  had  been  pending  two  or  three  terms,  and 
over  a  year,  the  respondents  asked  and  obtained  lea^e  to  file  an  amended 
answer,  in  the  natore  of  a  ple%  and  on  the  16th  of  Jane,  1856,  filed  an 
answer,  oooaisting  of  the  entire  fonner  one,  with  an  addition  setting  up 
other  matter,  which  amended  answer  was  swofn  to ;  SbH  That  the  answer 
could  not  be  treated  as  a  swom  answer. 

In  proceedings  xmder  a  creditor's  bill,  to  reach  real  estate  alleged  to  have  been 
firaudulently  conyejed,  neither  the  ahswer  of  the  grantor,  in  a  chanoeiy 
suit,  nor  his  oral  declarations  made,  nor  letters  subsequent  to  the  oonvef  • 
ance^  are  receivable  in  evidence  to  affect  the  title  of  the  grantee,  without 
evidence  that  the  grantee  coUuded  with  the  grantor,  with  a  fraudulent  In- 
tent 

And  the  dedaratioos  of  the  grantor,  made  after  such  conveyance^  are  not  ze- 
oeivable  in  evideuce^  to  show  such  collusion. 

AppecU  from  the  Muscatine  District  Court 

m 

On  the  first  day  of  May,  A.  D.  1854,  James  M.  De  Franoe 
recovered  judgment  against  William  Howard  for  the  sum 
of  $1,281.12  and  costs,  in  the  District  C!ourt,  in  Scott 
county.  Execution  was  issued  and  returned  ruLUa  bona. 
On  the  first  of  September,  A.  D.  1854,  De  France  filed  his 
bill  in  Ohancery  against  the  said  Howard,  and  McGregor 
k  Lawes,  alleging  such  matter  as  will  appear  firom  the 
following  statement :  On  the  18th  August,  1852,  the  de- 
fendant Howard  entered  into  arrangements  with  McGregor 
&  Lawes,  who  were  bankers,  for  pecuniary  accommodations 
fix>m  time  to  time ;  and  to  that  end  executed  to  them  his 
promissory  note  for  three  thousand  dollars,  payable  one 
year  firom  date,  and  as  security  gave  a  mortgage  on 
fifteen  lots,  in  a  certain  block  in  Tichenor's  addition  to  the 
town  of  Davenport.  There  were  sixteen  lots  in  the  block. 
On  number  eleven  was  situate  a  steam  saw  mill,  and  on 
numbers  eight  and  nine,  he  was  then  building,  and  did 
build,  a  dwelling-house.    To  the  lots  numbered  fi*om  five 
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to  eleven  indusiye,  he  had  titlei  but  to  (he  remainder,  ntim- 
bers  one  to  four,  and  twelve  to  sixteen,  inoluflive,  he  had 
not  perfect  title,  but  held  a  title  bond  from  one  Whistler, 
on  which  was  due  the  sum  of  $1,588.60.  Lot  number 
eleven,  on  which  was  the  saw  mill,  was  not  contained  in  the 
mortgage.  Howard  was  to  make  deposits  with  McGregor 
k  Lawes,  and  to  be  allowed  six  per  cent  interest  upon  them, 
and  he  was  to  pay  two  and*  a  half  per  cent  interest  per 
month  upon  advances  drawn.  About  the  80th  April,  1868, 
or  between  that  and  the  2d  of  May,  it  is  alleged  that  How- 
ard absconded,  as  well  as  one  Weeks,  with  whom  Howard 
was  in  partnership.  The  transaction  appears  to  Include  the 
debts  and  affairs  of  Howard  &  Weeks,  as  well  as  those  of 
Howard  alone.  The  latter  was  the  active  partner.  The 
complainant  alleges  that  at  a  settlement  in  April,  1868,  the 
parties  found  due  to  McGregor  &  Lawes  about  $2,670, 
beside  $1,688.60,  due  Whistler  on  his  bond,  making  a  total 
of  $4,208,  but  avers  that  such  sum  was  not  due  in  fac%  for 
that  Howard  had  placed  in  their  hands  486' barrels  of  flour, 
which  produced  the  clear  sum  of  $1,808,  which  would 
leave  but  $2,886  due  the  complainants,  including  that  due 
Whistler.  On  the  80th  April,  1868,  Howard  conveyed  to 
McGregor  &  Lawes,  by  absolute  deed,  the  lots  numbered 
five,  six,  seven,  ten  and  eleven,  and  assigned  the  bond  from 
Whistler,  which  included  lots  numbered  one  to  four,  and 
twelve  to  sixteen,  inclusive.  This  conveyance  and  assign* 
ment  the  complainant  alleges  to  have  been  with  intent  to 
hinder,  delay  and  defraud  the  creditors  of  Howard,  and 
therefore  to  be  fraudulent  and  void  as  to  them. 

The  respondents,  McGregor  &  Lawes,  deny  the  alleged 
fraudulent  intent,  and  all  knowledge  of  any  intent,  on  the 
part  of  Howard  Sc  Weeks  to  leave  secretly,  or  to  defraud 
their  creditors,  and  claim  that  the  transaction  was  bona  fide 
on  their  part,  and  for  a  good  and  valuable  consideration. 
They  claim  that  on  the  above  settlement,  there  were  due 
them  $3,623.60,  after  allowing  the  $1,808  for  the  flour,  and 
on  Whistler's  bond  $1,688.60,  and  that  there  were  certain 
other  debts  of  Howard  &  Weeks,  which  they  undertook  to 
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pftj,  and  did  pay,  amoantiDg  to  t2,878.0L  Tbe  (mmdeiAr 
tioa  stated  in  the  deed  ftom  Howaid  to  McGiegcKr  &Lairai| 
i0  $7,000.  On  tlie  18ih  August^  1863»  Howard  conveyed 
lo  MoOregor  i^  Laves  lots  eight  and  nine  in  the  said  Uook, 
beong  the remamder  of  the  said  sixteen  lo<t&  Theeompkia- 
ant  aveiB  that  at  this  time  Howard  seeietly  returned  to  ttaiT* 
jeoporti  and  made  the  aboye  oonyeyance,  also  to  defiraud 
bis  creditors ;  and  that  the  defendants  paid  only  the  sum 
Jfirst  named,  that  is,  the  $2,886.  The  respondents  answw 
that  these  lots  constitute  the  homestead  of  Howard,  aad 
were  exempt  fix)m  liability  for  debt,  and  that  they  took  Ae 
conveyanOe  thereof  bona  fde^  and  paid  a  yaluable  consider* 
ation  therefor,  viz :  $1,700  down,  paid  to  the  wife  of  How- 
ard, and  gave  their  obligation  tor  $800,  the  balance,  subjeot 
to  an  attachment  which  had  been  levied  on  lliose  lots,  and 
to  await  the  result  of  that  attachment  The  plaintiflb  dmxgp 
&aud  in  all  these  conveyances  and  transactions,  and  an  in- 
tent on  bodi  parties  to  defraud  the  creditors  of  Howard  & 
Weeks.  The  defendants,  MeG-regor  &  Laweay  deny  all 
such  fraud  in  &ct  and  in  intent  Howard  makes  d^uilt 
It  is  fitrther  alleged,  and  it  appears,  that  on  the  26^1  cf 
December,  1858,  McOiegor  k  Lawes  sold  all  the  above  lots 
and  property,  to  one  John  M.  Gannon,  for  the  consideration 
of  $10,000.  The  petitioners  did  not  call  for  an  answer  un- 
der oatii,  and  it  was  not  sworn  to. 

The  petition  \f  as  filed  in  September,  1654,  and  after  die 
cause  had  been  pendmg  two  or  three  terms,  and  during  the 
i^ace  of  twelve  months,  the  respondents  asked  and  obtained 
leave  to  file  an  amended  answer  in  the  nature  of  a  plea,  and 
cm  the  6th  Jime,  1856,  filed  an  answer,  consisting  first,  of  the 
eutiie  former  answer,  and  secondly,  of  a  statement  of  judg* 
ments  to  the  amount  of  $8,519.87,  of  which  they  claim  to 
Ikave  becon^e  the  purchasers  and  asagurees,  which  were  ren- 
dered against  said  Howard,  on  the  4th  of  October,  1858, 
snd  which  defendants  daim  to  have  constituted  liens  on  the 
said  property  prior  to  the  judgment  of  the  complainant 
To  this  amended  or  supplemental  answer,  the  defendaoiB, 
make  oath,  and  the  petitioner  objects,  and  moves  to  ^rike 
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ont  the  juro^  AnooBg  ike  evidenoe  oflbied,  tfaa  plsmtiff 
files  the  depositioiis  of  Cook,  Barrowa,  AmAi^  Sterenaoxiy 
&e*f  a  prominent  featme  iu  'whichi  is  the  daolaratioBa  df 
Soward  made  subseqaentlj  to  one  or  bo&  of  ihe  fdiegoing 
conyejances.  The  petitioner  also  offers  letteiB  of  both 
McGregor  and  Howard.  He  further  introduces  as  endence 
the  bill,  answers,  replication,  exhibits,  and  in  short  all  the 
papers  oonstitatiag  the  case  of  Wilbnr,  Brown  k  aL  against 
the  said  Howard  &  Weeks,  McGregor  &  Lawes,  and  (3an- 
noHj  and  the  eatire  record  in  the  case  of  Cbrvrith  Jk  Oxv. 
Howard.    The  respondents  appeal. 

Mitchell  S  Puinamj  for  the  appellants.  ' 

Whitaker  &  Onxni,  £ofr  the  apj^eUee. 

WooDWABD,  J. — ^This  cause,  daring  its  progress  and 
Qzamination,  becomes  somewhat  complicated,  and  many 
questions,  some  of  which  are.  of  intrinsic  consequence,  aie 
raised ;  but  nnder  the  view  which  we  ultimately  take,  jt 
will  not  be  necessary  to  enter  into  a  oonsidsration  of  all  of 
them,  and  we  may  pass  some  of  them  with  brief  notice. 
Under  the  circnmstance  that  the  answer  is  not  sworn  to, 
and  that  the  defendants  obtained  leave  to  amend  their  an- 
swer in  the  nature  of  a  plea,  and  then  filed  their  original 
answer  with  the  addition  of  matter  of  the  proper  nature,  is 
raised  the  question,  whether  the  oommon-law  rule  as  to 
answers  in  Chancery,  or  the  Code,  prevaila  In  other  words, 
it  is  the  question,  whether  an  answer  in  Chancery  can  be 
sworn  to  with  any  effect,  unless  such  verification  is  called 
fi>r.  As  desirable  as  it  is  that  this  question  should  be 
settled,  yet,  as  it  would  involve  a  very  considerable  dis- 
cussion, we  do  not  fed  inclined,  under  the  pressure  of  im- 
perative business,  to  stop  and  consider  it,  inasmuch  as  the 
necessity  of  so  doing  is  obviated  by  the  view  which  we 
take  of  the  cause.  We  feel  satisfied  that,  even  at  common 
law,  the  defendants,  having  so  long  omitted  to  make  oath  to 
their  answer,  and  on  application  having  been  refiosed  by  the 
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coxurt,  cannot  produce  the  desired  effect,  by  incorporating  a 
little  new  matter,  under  the  special  leave  given,  into  th^ 
old  answer,  and  making  affidavit  to  it.  This  cannot  give 
the  force  of  a  sworn  answer  to  the  original  one.  But  it  will 
be  seen  that  this  question  is  of  but  little  practical  importance 
in  its  relation  to  the  present  cause. 

A  more  important  inquiry  arises,  on  the  aim  of  the  peti- 
tioner  to  affect  McGregor  &  Lawes,  with  knowledge  o^  and 
participation  in,  the  alleged  fraud,  by  means  of  the  evi- 
dence afforded  in  the  declarations  of  Howard,  subsequent  to 
one  or  both  of  the  conveyances,  by  his  letters  to  McGregor 
and  othete,  and  by  his  answer  in  the  former  suit  of  Wilbur, 
'  Brown  et  dL  against  these  parties.  A  prominent  feature  in 
the  depositions  offered,  is  the  declarations  and  admissions  of 
Howard.  A  few  words  may  be  necessary  for  the  under- 
standing of  the  cause  of  Wilbur  and  others,  before  alluded 
to.  On  the  4th  of  October,  1858,  Wilbur,  Brown,  Kurtz, 
Parker  and  Corwith,  in  their  several  suits,  recovered  judg- 
ments, in  Scott  county,  against  the  Ssid  Howard  &  Weeks, 
for  their  respective  claims,  amounting  in  all  to  the  sum  of 
$3,548.43,  or  thereabouts,  including  cost  On  the  14th  of 
January,  1854,  they  joined,  as  creditors,  in  a  bill  against 
Howard  &  Weeks,  McGregor  &  Lawes,  and  Cannon,  the 
intent  and  object  of  which  bill  was  identical  with  that  of 
the  bill  in  the  present  cause.  The  venue  was  changed 
from  Scott  to  Muscatine  county,  and  such  proceedings  were 
had,  that  on  the  18th  of  October,  1856,  the  cause  was  settled 
by  the  parties,  by  an  agreement  in  writing,  which  is  en- 
tered of  record,  and  by  which  those  complainants  ac- 
knowledge the  receipt  of  the  full  amount  of  their  respective 
judgments  from  McGregor  &  Lawes,  in  consideration  of 
which  they  awign  and  transfer  the  same  to  them.  Upon 
this,  the  following  decree  was  rendered :  '^  And  now  on  this 
18th  day  of  October,  A.  D.  1855,  come  the  said  parties  by 
their  attorneys,  and  file  the  foregoing  agreement  in  this  case. 
Whereupon  the  court  do  now  here  order,  adjudge  and  de- 
cree, that  the  said  cause  be  finally  disposed  of  as  stipulated 
in  said  agreement    And  it  appearing  that  the  plaintiffs 
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Iiaye  severally  recdiyed  the  amount  of  their  Tespecttre 
daims,  and  that  the  plaintift  hare  -assigned  the  said  judg^ 
ments  against  Howard  &  Weeks  and  Wm.  Howard,  to  the 
sdd  MeGrr^or  &  Lawes,  it  is  farther  ordered  that  the  said 
McGregor  &  Lawes  take  and  hold  said  judgments  in  their 
own  right,  and  control  the  same  as  they  now  stand  of  record 
in  the  said  Scott  connty  District  Coturt.'*  It  is  the  answer 
of  Howard  in  that  suit,  which  the  complainant  seeks  to 
make  evidence  against  his  co-defendants  in  the  present  pro* 
ceeding. 

Bat  neither  that  answer  of  Howard,  nor  his  oral  declara- 
tions, nor  his  letters,  are  admissible  for  this  purpose.  The 
cases  and  authorities  cited  by  counsel  to  support  his  posi- 
tion,  namely,  Osbom  v.  Ba7ih  U.  S^  9  Wheat.  788,  and  1 
€h-eenl.  Ev.  §§  176, 178,  and  those  cited  by  Mr.  Qreenleaf; 
do  not  apply  to  the  present  case.  If  we  trust  to  the  general 
expressions,  **  claiming  through  **  or  under,  or  "  deriving 
title  fromy'*  or  "taking  in  succession,"  we  may  be  misled. 
We  must  look  at  the  facts  of  the  case,  and  see  the  actual 
relation  of  the  parties.  Thus,  if  one  takes  by  inheritance 
or  devise,  and  in  like  cases,  he  is  bound  by  the  answer 
and  declarations  of  his  ancestor,  and  so  it  is  probably 
with  one  coming  in  pendente  lite,  and  the  above  cases  ex- 
hibit other  instances.  But  none  of  these  authorities,  and 
perhaps  no  other  one,  holds  that  the  grantcn*  can  affbct  the 
title  of  his  grantee,  by  his  answer  or  his  declarations.  The 
case  of  Ckrisiie  v.  Bishop,  1  Barb.  Ch.  R.  106,  correctly  states 
the  law  on  this  subject,  and  explains  some  of  the  cases  cited 
by  counsel  and  by  Mr.  Greenleaf 

Without  the  evidence  here  alluded  to,  it  is  not  easy  to 
regard  McGregor  k  Lawes  as  participating  in  a  fraud — 
uniting  with  Howard  to  defraud  his  creditors.  Nor  do  we 
mean  to  intimate  how  it  would  be,  were  the  answer  of  How- 
ard received,  for  we  have  not  looked  at  it,  having  first 
settled  the  question  of  its  admissibility.  But  it  is  said  that 
such  evidence  is  receivable  against  a  co-defendant,  they  being 
shown  to  be  coUuding-^to  be  uniting  in  a  common  purpose^ 
Then,  this  purpose  must  first  be  made  out  by  olber  evi- 
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dence,  for  you  cannot,  at  the  same  time,  make  the  evidence 
admissible  bj  showing  the  collusion,  and  prove  the  colla« 
SLon  by  the  same  evidence.  The  letters  of  McGregor  axe 
not  suj£cient  for  this  point  They  serve  another  purpose 
better.  So  &r  as  the  practical  result,  in  our  view  of  the 
case,  is  concerned,  we  should  not  object  to  treating  the  con- 
veyance to  McGregor  &  Lawes  as  a  mortgage,  but  we  are 
not  prepared  for  the  rigid  application  to  it  of  the  rules  of 
law  upon  secret  trusts,  so  as  to  declare  it  constructively 
firaudulent  in  toto.  That  McGregor  &  Lawes  were  pur- 
chasers for  a  valuable  consideration,  to  some  extent,  (not 
now  saying  how  &r),  is  beyond  question,  and  the  evidence 
does  not  satisfy  us  that  they  were  participants  in  an  intent 
fraudulent  in  &ct 

But  there  is  a  view  of  the  case,  which  is  competent  to  do 
justice  to  all  the  parties,  without  the  application  of  harsh 
rules,  and  which  we  think  &r  more  adapted  to  the  actual 
state  of  the  facts.  There  is  some  evidence  tending  to  show 
that  McGregor  &  Lawes  took  the  property  as  in  mortgage 
or  more  correctly  speaking,  showing  that  whilst  they  actu- 
ally bought  it,  yet  they  were  not  desirous  to  hold  it,  but 
that  Howard,  or  even  any  creditor  who  would  satisfy  th^ 
demands,  might  take  it  This  appears  to  our  minds  a  more 
just  construction  to  put  upon  the  language  of  McGregor  to 
some  of  the  witnesses,  and  that  in  his  letter  to  Howard. 
Thus,  when  Barrows  was  negotiating  about  selling  the 
property  on  commission,  McGregor  said  he  wanted  ^'  what 
was  due  him  on  the  premises,  in  cash."  To  Cook,  he  said, 
"  he  did  not  want  the  property,  but  wanted  his  money  to 
use  in  his  business ;"  and  in  his  letter  to  Howard,  he  says, 
"  knowing  as  I  do,  that  we  bought  the  property  in  good 
fidth,  and  for  what  we  considered  a  valuable  considerationi 
I  feel  confident  that  we  can  hold  it ;  but  I  still  say  to  you, 
as  heretofore,  that  we  wiU,  at  any  time,  while  we  own  the 
property,  deed  it  back  to  you  for  what  it  has  cost  us,  and  a 
&ir  compensation  for  the  expense  and  trouble  we  have  been 
at,  and  I  still  hope  to  see  you  back  and  re-instated."  It  is 
true  that  some  points  look  un&vorable  for  these  defendants ; 
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saoli  are  the  statements  of  different  amounts  as  due  them, 
and  the  different  manners  of  making  up  the  amount  of  the 
consideration  stated  in  the  deed.  But  the  principal  view  is 
suggested  by  Cannon's  connection  with  the  transaction.  The 
property  is  sold  to  and  bought  by  him.  And  this  takes 
place  before  this  plaintiff  obtained  his  judgement.  Is  Can- 
non to  be  taken  as  a  fraudulent  purchaser  ?  Of  course  not^ 
since  he  is  not  made  a  party  to  the  present  suit  What,  then, 
is  the  claim  of  the  complainant,  in  this  respect  ?  To  an- 
swer this  question,  we  must  go  back.  The  whole  record  in 
the  cause  of  Wilbur,  Brown  &  alj  is  made  evidence  in  this- 
Cannon  was  made  a  party  defendant  in  that  cause,  but  he 
was  not  charged  with  fraud,  nor  was  an  attempt  made  to 
recover  the  property  from  him  on  account  of  such  fraud ; 
but  the  intent  was  to  arrest  and  charge  a  portion  of  the  un- 
paid purchase  money  in  his  hands.  In  the  present  case» 
Caimon  is  not  made  a  party,  but  that  unpaid  purchase 
money  is  the  object  aimed  at  In  December,  1853,  when 
McGregor  &  Lawes  sold  to  Cannon,  he  paid  $3,000  down, 
and  gave  his  four  promissory  notes  for  the  balance,  two  ol 
them  negotiable,  and  the  last  two,  payable  in  eighteen  and 
twenty-four  months,  for  $1,500  each,  not  negotiable.  And 
a  written  agreement  was  entered  into  between  the  parties, 
reciting  that  a  suit  had  been  commenced  by  Ira  Brown  and 
others,  "  in  relation  to  said  property,  against  said  Howard 
and  ourselves,"  and  providing  that  if  those  creditors  should 
establish  their  claims  against  said  Cannon,  or  the  property 
in  his  hands,  the  amount  of  such  claims  should  be  deducted 
from  the  purchase  .money.  The  last  clause  of  the  agree- 
ment contains  the  substance  of  the  whole,  and  is  in  these 
words :  ''  It  is  distinctly  understood  and  agreed,  that  in  case 
said  Brown  and  others,  succeed  in  establishing  their  claims 
against  the  property,  and  Cannon  has  to  pay  the  same,  all 
the  balance  of  the  purchase  money,  except  what  may  be 
paid  to  said  creditors,  is  to  be  paid  to  McGregor  &  Lawes." 
Now,  what  does  the  present  bill  charge  in  respect  to  this? 
It  is,  that  MeGregor  &  Lawes  sold  to  Cannon,  ''  with  the 
understanding,  that  if  certain  creditors  of  Howard  should 
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effect  a  recoyery  against  Cannon  for  the  said  lots^  or  money 
due  therefor,  the  said  McGregor  &  Lawes  were  to  save  the 
said  Cannon  from  any  and  all  loss  in  the  premises,^  which 
money  due  from  Cannon,  or  which  may  have  been  paid  by 
him  to  said  McGregor  &  Lawes,  was  held  by  them  in  secret 
trust  for  the  benefit  of  the  defendant  Howard.  After- 
wards, during  the  pendency  of  this  suit,  the  unpaid  balancOi 
due  at  the  time  of  service  upon  Cannon,  was  paid  by  him 
to  McGregor  &  Lawes,  under  la  written  agreement  between 
the  parties  to  the  suit,  that  such  payment  should  not  in  any 
wise  affect  the  case.  The  complainant  claims  that  under 
any  aspect  of  the  case,  he  is  entitled  to  an  account  of  the 
proceeds  of  the  sales  of  the  said  property,  and  a  decree  for 
his  debt  so  far  as  the  said  proceeds  shall  extend,  and  lie 
prays  that  an  account  may  be  taken  of  the  value  of  the  lots 
so  conveyed  by  Howard  to  McGregor  &  Lawes,  and  that 
he  may  have  a  decree  for  his  debt  and  costs  against  the 
defendants,  and  such  other  lylief,  &c  It  is  impracticable 
to  set  forth  the  full  detail  of  facts  and  considerations^  as 
developed  by  the  answers,  testimony  and  papers  of  the  two 
causes,  (the  other  being  made  evidence  so  £00*  as  admissible,) 
without  extending  this  opinion  too  largely. 

Perhaps  enough  has  been  shown  to  bring  us  to  our  con* 
elusion,  and  the  result  at  which  we  have  arrived,  after  a 
careful  consideration,  is,  that  if  the  property  were  still  in  the 
hands  of  McGregor  &  Lawes,  they  must  be  regarded  as 
holding  it  as  in  mortgage.  And  that  the  property  having 
been  sold  by  them  to  an  innocent  purchaser,  for  a  valuable 
consideration,  which  they  have  received,  they  must  stand 
accountable  for  the  proceeds,  and  are  chai^geable  for  the 
residue,  after  the  payment  of  their  just  demands. 

Several  questions  of  inferior  moment  are  suggested  in 
the  progress  of  the  case,  but  the  foregoing  views  will  cover 
all  that  is  important,  save  such  as  connect  themselves  witk 
the  only  remaining  one,  and  that  is,  what  are  to  be  treated 
as  the  just  demands  of  the  respondents,  McGregor  &  Lawes^ 
or  by  what  rules  shall  they  be  ascertained  ?  These  demands 
divide  themselves  into  three  dases.    First.  Their  payments 
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made  to  and  for  Howard,  under  the  agreement  made  18th 
of  August  1852.  In  other  w(»ds,  their  bank  accaunti 
amonntiDg  as  claimed  by  them,  to  $8,628.60.    Secondly 

,  Certain  debts  and  demands  paid  b  j  them,  as  set  forth  in  the 
answer,  amounting  to  $2,878.01.  Thirdly.  The  judgments 
assigned  and  paid  on  the  rendering  of  the  decree  bj  the 
District  Court  in  Muscatine  county,  and  embraced  in  that 
decree,  on  the  18th  of  October,  1855,  amounting  to  $3,648.48. 
The  defendants  are  entitled  to  the  first  class  under  the  view 
which  we  take  of  the  cause.  If  we  could  bold  it  tainted 
with  fraud,  so  as  to  treat  it  as  absolutely  void,  this  would 
be  different.  Of  their  right  to  the  second  class,  no  question 
is  made.  On  the  third  class,  two  remarks  are  to  be  made. 
These  demands  and  their  assignment,  enter  into  and  form 
a  part  of  the  decree  rendered  in  Muscatine  county,  on  the 
18th  of  October,  1855,  constituting  the  basis  of  the  same. 
The  other  remark  is,  that  they  were  judgments  rendered 
prior  to  tke  petitioner's,  and  constitute  prior  liens  on  the 
property,  and  as  would  seem  to  u%  they  have  been  paid 
feirly  and  honajide  under  the  cognizance  of  the  court.  The 
jBecond  and  third  classes  are,  perpaps,  sufficiently  defined  in 
the  papers  before  us^  and  so  far  as  they  are  concerned,  it 
Day  be  that  a  decree  might  be  rendered  in  this  court  But 
it  is  otherwise  with  the  first  class.    Properly  speaking,  there 

'  is  no  evidence  in  the  case  upon  them«  The  detail  of  proof 
is  wanting,  and  we  do  not  feel  at  liberty  to  undertake  their 
adjudication.  They  require  to  be  referred  to  a  master,  or 
dealt  with  in  some  other  proper  method,  to  ascertain  the 
amount  of  debts  and  credits,  and  the  interest  due  on  the 
advances.  And  farther,  we  do  not  think  it  proper  to  de- 
ieimine,  in  anticipation,  the  rate  of  interest  to  be  allowed. 
These  matters  are  left  open  to  the  adjudication  of  the  Dis- 
trict Court 

The  result  of  the  inquiry  directed  in  the  fi>llowing  decree^ 
may  accord  with  and  sustain  the  decree  of  the  District 
Court,  but  that  court  has  rendered  its  decision  absolutely, 
without  the  inquiry,  which  we  deem  requisite.  In  other 
words,  that  court  proceeds  upon  the  ground  of  absolute 
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fraud,  whilst  this  only  holds  the  party  accountable,  and 
subject  to  the  payment  of  any  balance  lemaining  after  the 
payment  of  their  proper  claims. 

Decree  reversed. 


SsucAN  i;.  Cobb. 


Where  in  an  action  by  the  indorsee  of  a  prommarj  note,  executed  by  the  de- 
fendant to  one  E.,  who,  bj  his  attorney  in  fact,  one  &,  indorsed  the  same  to 
the  plaintiff,  the  defendant  pleaded  that  the  note  was  not  the  property  of 
the  plaintiff,  but  of  said  S.,  which  was  denied  by  the  replication ;  and  where 
on  the  trial  of  the  cause,  Uie  plaintiff  offered  said  note  in  evidence,  and 
thereupon  the  attorney  of  defendant  asked  to  inspect  the  same,  for  which 
purpose  it  was  handed  to  him ;  and  where  the  said  attorney,  (who  was  also 
attorney  for  one  L.),  then  handed  the  note  to  the  sheriff^  who  was  there 
present,  and  held  an  execution  against  S.,  in  favor  of  L.,  with  instrudionB 
to  levy  upon  the  same  as  the  property  of  said  &.,  which  was  accordingiy 
done  by  the  sherifl^  and  he  then  took  said  note  into  his  possession;  and 
where  the  plaintiff  moved  for  a  rule  on  the  sheriff  to  deliver  up  said  note^ 
that  it  might  be  given  in  evidence  on  said  trial,  which  rule  the  court  n- 
fbsed  to  make,  but  permitted  said  plaintiff,  against  defendant's  objection,  to 
introduce  copies  of  said  note  and  the  assignment^  properly  proven;  AU( 
1.  That  the  court  erred  in  refusing  the  rule,  requiring  the  sheriff  to  surrendsr 
the  note ;  2.  That  secondary  evidence  of  the  note  and  assignment,  waa 
rendered  necessary  by  the  wrongftil  act  of  defendant;  and  that  if  its  admit- 
rion  was  erroneous,  the  defendant  could  not  take  advantage  of  the  erzor. 

Appeal  from  the  Davis  District  (hurt 

Plaintiff  claims  to  i^cover  npon  a  promissory  note 
executed  by  defendant  to  one  Evans,  who,  by  his  attorney 
in  fact,  J.  J.  Sehnan,  assigned  th^  same  to  plaintiff  De- 
fendant, among  other  things,  pleads  that  said  note  is  not 
the  property  of  plaintiff  but  of  said  J.  J.  Selman.  This  is 
denied  in  the  replication.  The  canse  was  submitted  to  the 
court,  and  during  the  trial,  as  shown  by  the  bill  of  excep- 
tions, plaintiff  offered  said  note  in  evidence,  and  thereupon 
the  attorney  for  defendant,  asked  to  inspect  the  same,  and 
it  was  accordingly  handed  to  him  for  that  purpose.    It  ap- 
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pears  at  tliat  time,  the  sheriff  had  in  his  hands  an  execution 
against  said  J.  J.  Selman,  in  favor  of  one  Lucas,  and  he 
being  present,  the  attorney  for  defendant,  (who  was  also 
the  attorney  of  said  Lucas),  having  the  said  note  so  as  afore- 
said for  inspection,  handed  the  same  to  said  sheriff  with 
instructions  to  levy  upon  the  same  as  the  property  of  said 
J.  J.  Selman«  The  said  sheriff  accordingly  made  said  levy, 
and  took  said  note  into  his  possession.  The  plaintiff  there- 
upon moved  for  a  rule  on  the  sheriff  to  deliver  up  said  note, 
that  it  might  be  given  in  evidence  on  said  trial,  which  rule 
the  court  refused  to  make,  but  permitted  said  plaintiff 
against  defendant's  objection,  to  introduce  copies  of  said 
note  and  assignment,  properly  proven,  and  this  being  all 
the  evidence,  judgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals. 

THmile  <6  Baker^  for  the  appellant 

S.  0.  McAchran,  for  the  appellee. 

Wkight,  C.  J. — Appellant  assigns  for  error  the  ruling  of 
the  court,  in  admitting  a  sworn  copy  of  the  note  sued  on 
in  evidence,  without  sufficiently  accounting  for  the  absence 
of  the  original.  In  our  opinion,  defendant  should  not  be 
permitted  to  avail  himself  of  this  objection.  To  permit 
him  to  do  so,  would  be  in  effect  to  allow  him  to  take  ad- 
vantage of  what  we  esteem  his  own  wrong.  When  this 
note  was  offered  in  evidence,  it  was  the  right  of  the  defend- 
ant to  inspect  the  same,  with  a  view  to  present  any  objec- 
tion, he  might  have  to  its  introduction.  He  had  a  right  to 
its  temporary  possession  for  this  purpose,  and  it  was  the 
duty  of  the  court  to  see  that  he  used  it  for  none  other.  He 
had  no  more  right  to  hand  it  to  the  sheriff  than  to  any  other 
person.  K  he  could  deliver  it  to  the  officer,  so  he  could 
put  it  into  his  own  pocket,  and  defy  the  plaintiff  to  proceed 
with  the  trial.  That  he  gave  it  to  the  sheriff  for  the  pur- 
pose of  having  him  levy  upon  it,  is  in  no  sense  even  an  apol- 
ogy for  not  returning  said  note  to  plaintiff    If  the  note 
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was  in  fact  the  property  of  J.  J«  Selman,  and  its  proceeda 
should  have  gone  to  paj  the  debt  of  Lucas,  or  any  other 
creditor  of  said  Selman,  there  was  another  way,  and  more 
apiNX>priate  occasions,  for  ascertaining  thu^  than  the  nnusoal 
and  unwarranted  method  here  attempted.  In  a  conomenda* 
Ue  zeal  to  make  a  debt,  jQrom  even  the  most  tardy  debtor,  ft 
party  must  not  forget  what  is  due  to  the  court,  nor  attempt 
by  an  improper,  though  bold  practice,  to  oyerreach  his  adver- 
sary. If  the  debtor  has,  with  a  fraudulent  intent,  trans- 
ferred his  property,  there  is  a  way  to  ascertain  il^  other 
ihan  the  one  attempted  in  this  case. 

Prima  fad^  at  least,  this  note  was  the  property  of  plain- 
tiff. It  was  indorsed  to  him,  and  was  in  his  possession.  If 
it  was  sought  to  subject  it  to  the  payment  of  the  debts  of 
the  other  Selman,  a  discovery  might  have  been  asked; 
plaintiff  might  have  been  called  upon  under  oath  by  proper 
proceeding,  to  disclose  how  he  held  the  same,  or  even  after 
judgment  thereon,  legitimate  steps  might  have  been  taken 
to  develop  the  true  character  of  the  transaction.  Neither 
Lucas  or  the  defendant,  however,  had  any  right  to  assume 
that  the  note  was  not  the  property  of  plaintiff,  and  acting 
upon  that  aasunq)tion,  to  seize  upon  it  under  the  circum- 
stances here  disclosed.  But  it  is  said,  that  when  the  attor- 
ney  handed  the  note  to  the  sheriff  he  was  acting  as  the 
Attorney  of  Lucas,  and  not  of  defendant,  and  that  the  legal 
light  of  6aid  defendant  should  not  therefore  be  thereby  pre- 
judiced. This  note,  however,  was  handed  to  the  attorney 
of  defendant  He  received  it  as  such,  and  in  the  line  of  his 
duty  in  conducting  his  defence.  It  was  in  effect  handed 
to  defendant  himself  for  inspection*  The  attorney  had  no 
more  right  to  destroy  it,  to  mutilate  it,  or  to  withhold  it 
from  plaintiff)  than  would  the  defendant  himselfl  Having 
employed  this  attorney  to  conduct  his  defence,  he  was  for 
the  purposes  of  that  trial,  bound  by  his  action.  So  &r  as 
the  rights  of  the  plaintiff  are  concerned,  the  attorney  should 
be  treated  as  acting  alone  for  the  defendant 

It  is  further  insisted,  however,  tbat  while  the  sh^iff  may 
have  had  no  right  to  thus  seize  upon  this  note — ^while  it  may 
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Lave  been  the  duty  ci  the  attorn^j  to  return  said  note 
instead  of  Landing  it  to  the  sheriff— atill  it  was  error 
to  allow  a  copy  of  the  same  to  go  in  evidence.  What  has 
already  been  said,  substantially  disposes  of  this  objection. 
We  think  the  court  should,  on  the  motion  of  plaintifi^ 
have  made  the  order,  and  required  the  sheriff  to  return 
said  note.  Of  the  failure  to  do  so,  the  plaintiff^  but  not  the 
defendant,  might  complain.  So  far  then,  the  only  party 
prejudiced  was  the  plaintiff— and  this  prejudice  occasioned 
by  the  act  of  the  defendant  The  plaintiff  having  thus 
exhausted  his  efforts  to  have  his  note  returned — the  defend- 
ant pertinaciously  resisting  his  right  to  it,  but  insistiDg  all 
the  time  that  it  was  legally  and  in  &ct  beyond  his  control, 
he  then  proposes  to  do  the  next  thing  in  his  power,  and 
that  was  to  introduce  a  copy.  The  defendant  says,  you 
eannot  do  thi&  It  is  true  I  have  no  right  to  the  no1^«  It  is 
true  that  I  got  it  into  my  possession  for  a  legitimate  pnr^ 
pose,  and  now  without  right  retain  it  It  is  true  that  you 
have  called  upon  the  court  to  order  the  officer  having  it  in 
'  charge,  to  deliver  it  up,  and  this  has  been  refused^  and  now 
because  I  have,  by  my  own  illegal  act,  placed  it  beyond 
your  power  to  proceed  in  the  regular  way  with  your  proo^ 
you  must,  therefore,  go  out  of  court  and  be  defeated  in 
your  action. 

To  our  minds^  such  a  practice  would  open  a  door  to  con- 
tinual fraud,  and  would  encourage  a  practice  which  should 
never  be  tolerated  for  a  moment  in  our  courts.  Suppose  at 
the  moment  this  note  was  offered  in  evidence,  it  had  dropped 
from  the  hands  of  the  attorney  into  the  flames,  and  been 
destroyed*  Suppose  that  when  handed  to  the  attorney  of 
defendant  for  examination,  as  was  done  in  this  case,  said 
defendant  had  torn  it  into  pieces.  Or  suppose  again,  that 
after  thus  delivering  it  to  the  opposite  party,  by  some  means 
befiore  its  return  or  introduction  in  evidence,  it  had  been 
lost  and  could  not  be  found,  after  the  most  diligent  search. 
Would  there  be  any  doubt  but  that  plaintiff  would  have  a 
right,  under  such  circumstances,  to  introduce  a  sworn  copy 
of  such  note  ?    We  clearly  think  not    Let  us  go  one  step 
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further,  and  suppose  that  the  defendant,  instead  of  destroy- 
ing this  note,  had  put  it  into  his  pocket,  and  refused  to  re- 
turn it  ?  Could  he  by  so  doing,  defeat  plaintiff's  recovery? 
It  would  hardly  be  so  claimed — ^but  the  answer  would  be, 
that  he  should  have  been  required  to  deliver  it  up.  Grant 
it,  and  when  a  rule  to  that  effect  is  asked  of  the  court,  he 
resists  it,  and  succeeds  in  obtaining  a  decision  that  he  is  not 
bound  to  give  it  up — ^a  decision,  however,  that  is  wrong, 
and  that  does  violence  to  plaintiff's  rights — with  what 
propriety  or  legal  right  can  he  still  insist  that  the  original, 
and  not  the  copy,  shall  be  introduced  ?  It  is  his  wrongful 
act  that  has  driven  the  plaintiff  to  this  alternative,  and  he 
should  not  be  allowed  to  profit  by  it  Or  let  us  suppose 
once  more,  that  instead  of  keeping  it  in  his  own  pocket,  or 
passing  it  to  an  officer  to  have  it  levied  upon  to  satisfy  the 
debt  of  a  person,  not  a  party  to  the  record,  he  had  handed 
it  to  the  officer  having  an  execution  against  the  plaintiff 
himself  would  he  not  be  equally  without  excuse  ? 

The  truth  is,  to  return  to  the  proposition  with  which  we 
started  out,  the  defendant  (or  what  is  the  same  thing,  his 
attorney)  received  this  note  in  the  course  of  the  trial  for  a 
particular  purpose.  It  was  no  part  of  his  business  to  know 
or  inquire,  in  defending  against  said  note,  whether  the  cred* 
itor  of  some  third  party  was  or  was  not  likely  to  collect  his 
debt.  Then  it  was  attempted  to  assist  such  creditor  by 
taking  said  note  from  its  appropriate  place  in  the  case  then 
on  trial,  and  handing  it  to  the  sheriff.  The  defendant  at* 
tempted  to  defeat  plaintiff's  recovery  by  a  course  both  un- 
usual and  xmwarranted,  and  i^.as  a  consequence  thereof 
his  adversary  was  compelled  to  resort  to  secondary  evidence 
to  supply  the  absence  of  such  original  paper,  we  feel  con- 
strained to  say,  that  whatever  of  error  there  may  have  been, 
in  allowing  the  introduction  of  such  secondary  proo^  the 
defendant,  at  least,  is  in  no  situation  to  take  advantage  of  it 

Judgment  affirmed. 
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ECKLES  V.  EIdTKEY. 

After  allowing  a  change  of  venue,  the.  District  Court  cannot  require  the  appli* 
oant  to  gire  to  the  adverae  party,  a  hond  to  secure  him  agauist  the  addi* 
tional  coats  which  may  be  incurred  by  such  change  of  venue. 

Where,  after  a  change  of  venue  is  ordered,  the  adverse  party  moves  to  re- 
docket  the  cause,  and  the  party  taking  the  change,  makes  no  objection,  but 
appears  by  his  attorneys,  and  proceeds  to  the  trial  of  the  cause,  he  cannot 
aasign  for  error  in  the  appellate  courts  the  decision  of  the  oourt  in  re-docket' 
ing  the  cause. 

Where  the  defendant  in  an  action,  filed  an  affidavit,  and  motion  for  a  change 
of  venue,  on  account  of  the  interest  and  prejudice  of  the  judge,  which  mo- 
tion was  granted  at  the  May  term,  1866,  and  an  order  of  oourt  made  chang" 
ing  the  venue  to  Watren  county,  in'the  ninth  judicial  district ;  and  where 
at  the  same  term,  and  after  the  change  of  venue  had  been  ordered,  the 
oourt  ordered  the  defendant  to  give  a  bond,  in  the  penalty  of  $200,  to 
secure  the  plaintiff  in  the  additional  costs  to  be  incurred  by  the  change  of 
venue;  and  where  at  the  September  term  of  said  court,  on  motion,  the 
cause  was  re-docketed,  and  on  the  trial,  both  parties  appearing,  the  jury  dl^ 
agreed,  and  the  cause  was  continued;  and  where  at  the  May  term,  1866, 
the  defendant  filed  an  affidavit  for  a  change  of  venue  to  some  other  county, 
fixr  the  reason  that  the  inhabitants  of  Boone  county,  were  so  prejudiced 
against  him,  that  he  could  not  expect  a  fair  and  impartial  trial,  which  ap- 
plication was  overruled ;  Eddf  1.  That  the  oourt  erred  in  requiring  the  de- 
fendant to  execute  a  bond  Ibr  the  costs;  2.  That  section  1708  of  the  C!ode^ 
which  limits  a  party  to  one  change  of  venne,  did  not  apply  to  the  case; 
and  3.  That  the  court  erred  in  overruling  the  second  application  for  a 
change  of  venue. 

Appeal  frwn  the  Boone  Dieirict  OourL 

Suit  to  recover  the  value  of  one  hundred  walnut  logs,  the 
property  of  the  plaintiff,  of  the  value  of  three  hundred  dol* 
lars,  alleged  to  have  been  taken  and  carried  away  by  the 
defendant  The  defendant  answered,  denying  the  claim  to 
the  logs  set  up  by  plaintiff,  and  issue  being  joined,  the  de* 
fendant  filed  an  affidavit  and  motion,  praying  a  change  of 
venue,  on  account  of  interest  and  prejudice  of  the  judge,  to 
some  other  judicial  district  The  motion  was  granted,  and 
at  the  May  term,  1856,  an  order  of  court  was  made  change 
ing  the  venue  to  Warren  county  in  the  ninth  judicial  dia- 
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trict  At  the  same  term,  and  after  the  change  of  venue  had 
been  ordered,  the  court,  on  the  application  of  ^e  plaintifl^ 
ordered  the  defendant  to  give  a  bond  in  the  penalty  of 
$200,  to  secure  the  plaintiff  in  the  additional  cost  to  be  in- 
4nixred  by  the  change  of  yeBue.  At  the  September  term 
€n8uing,  there  was  a  motion  to  re-docket  the  cause,  and  it 
was  re-docketed  ;  and  on  a  trial,  both  parties  appearing,  the 
jury  disagreed,  and  the  cause  was  continued.  At  the  May 
tensi  1856,  the  de&ndant  filed  an  affidavit  to  obtain  a 
ehange  of  venue,  to  some  other  county  in  the  fifth  disthct^ 
because,  as  he  alleged,  the  inhabitants  of  Boone  county 
were  so  prejudiced  against  him,  that  he  could  not  expect  a 
fJEor  and  impartial  trial  in  that  county.  The  motion  for  a 
change  of  venue  wm  overruled.  The  cause  was  heard  at  the 
May  term,  1866,  of  the  Distriet  Court  of  Boone  county,  and  a 
judgment  rendered  for  the  plaintiff  of  $42.  Defendant  ap- 
peals, and  assigns  these  various  rulings  of  the  court  as  error. 

S[  JElwood  &  J,  E.  JeweUf  for  tihe  appellaiit. 

No  appearance  for  the  appellee* 

StooCTON,  J. — ^The  first  sMgnment  fbr  error,  is,  that  the 
District  Court  took  cognizance  of  the  cause,  after  an  order 
had  been  made,  changing  the  venue  to  the  county  of  War- 
ren. This  cognizance,  it  is  claimed,  was  assumed  by  the 
District  Court : 

1st.  By  ordering  the  defendant  to  give  bond  to  secure 
the  plaintiff  in  the  additional  costs  to  be  incurred  by  the 
change  of  venue,  after  the  order  for  the  change  of  venue 
hhA  been  entered. 

2d.  By  re-docketing  the  cause  at  a  subsequent  term,  and 

faying  it. 

1.  As  to  the  first  pointy  the  court  may,  at  the  same  lenn, 
reconsider  the  motion  for  a  change  of  venue,  and  grant  the 
aame  on  such  conditions  only,  as  are  allowed  by  law,  and 
Are  in  the  discretion  of  the  court  The  costs  occasioned  by 
the  change  of  venue,  are  to  be  paid  by  the  applicant,  and 
not  taxed  as  part  of  the  oosts  of  the  cause.    The  oourt  may, 
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as  a  condition  of  allowing  the  order  for  the  change  of  vennei 
order  that  such  costs  shall  be  paid  into  court  But  we  do 
not  think  that  the  court  con,  adfter  a  change  of  venue  has 
been  allowed,  order  the  applicant  to  give  to  the  adverae 
party,  a  bond  to  secure  him  in  the  additional  costs  to  be  in- 
curred bj  such  change  of  venue.  There  is  no  law  author- 
izdng  the  court  to  make  such  requirement. 

2.  Although  the  defendant,  after  the  order  for  the  change 
of  venue  had  been  made,  might  well  object  to  any  order 
being  made  at  a  subsequent  term  to  re-docket  the  cause ; 
yet,  as  it  appears  that  he  made  no  objection  in  the  case,  and 
appeared  in  court  by  his  attorneys,  and  went  to  trial,  he 
cannot  now  assign  the  ruling  of  the  District  Court  for 
error. 

8.  The  second  assignment  of  error,  we  think,  is  well 
taken.  The  affidavit  states  that,  as  defendant  verily  believes 
*'^the  inhabitants  of  the  county  of  Boone  are  so  prejudiced 
against  him,  that  he  cannot  expect  an  impartial  trial  in  said 
county."  This  is  in  the  words  of  the  statute.  Code, 
§  1706.  Section  1708  of  the  Code,  which  limits  the  party  to 
one  change  of  venue,  does  not  apply  in  this  case,  because,  if 
for  no  other  reason,  the  party  had  not  in  reality  had  a 
change  of  venue. 

Judgment  reversed. 


Abrahahs  v.  Trx  State  of  Iowa. 

Where  the  offenoe  on  the  part  of  those  keeping^  a  house  of  prostltation  or 
lewdness,  ooald  only  he  pvohibUed  hj  *  legal  proseootion,  and  where  the 
oeoapaats  ooold  in  no  sense  be  said  to  be  so  far  under  the  control  of  tlui 
lessor,  as  that  his  mere  dissent  or  order,  would  amount  to  a  prohibition,  hia 
mere  failure  to  act^  or  to  prohibit^  would  not  amount  to  a  permission. 

To  make  a  lessor  liable  under  section  2712  of  the  statute,  for  knowinglj  per- 
mitting the  lessee  to  use  his  house  for  the  purposes  of  prostitution  and  lewd- 
ness, there  must  be  on  the  part  of  the  lessor,  a  oanaent  to  such  use, 
eacpressly  given,  or  given  by  hia  silent  aoqiiieaoence. 


542  SUPEEME  COURT  CASES.— 1857. 

Abnhams  v.  The  State  of  Iowa. 

A  mere  fiulure  to  interfere  or  to  proaecntei  ao  as  to  prevent  the  illegal  wm, 
cannot  be  construed  to  amount  to  a  penniasion,  or  into  a  silent,  affirmative 
aoquiesoence  in  such  use. 

The  State  most  show  such  acts  or  drcamstances  as  shall  satisfy  the  Jury,  thai 
the  lessor,  having  knowledge  that  the  house  was  being  used  for  the  illegal 
pnrpoeei  after  the  execution  of  the  lease,  not  only  remained  inactive,  but 
assented  or  consented  to  such  use ;  and  it  is  not  for  the  lessor  to  show,  that 
he  took  some  steps  to  manifest  his  dissent  or  disapprobation. 

Where  a  party  was  indicted  for  having  leased  a  house,  knowing  that  the  lessee 
intended  to  use  the  same  as  a  place  or  resort  for  the  purpose  of  prostitutum 
and  lewdness,  and  for  having  knowingly  permitted  such  lessee  to  use  the 
same  for  such  purpose ;  and  where  the  court  instructed  the  Jury  as  follows : 
"  That  if  the  defendant  leased  the  premises  for  a  legal  and  proper  puvpose^ 
not  knowing  that  it  was  to  be  used  for  an  illegal  purpose;  bat  after  the 
lease  was  executed,  the  lessees  kept  a  place  of  prostitution  and  lewdness 
and  the  defendant  had  knowledge  of  such  illegal  use,  and  took  no  means  to 
prwerU  (he  aame^  he  would  be  liable  under  the  indictment  ;'*  Mdd^  That  the 
instruction  was  erroneous. 

Mror  to  the  De»  Moines  District  Court. 

The  defendant  was  indicted  for  having  leased  a  house, 
knowing  that  the  leasee  intended  to  use  the  same  as  a  place 
or  resort  for  the  purpose  of  prostitution  and  lewdness,  and 
for  having  knowingly  permitted  such  lessee  to  use  the  same 
for  such  purpose.  It  would  seem  that  there  was  no  testi- 
mony to  sustain  the  charge,  that  he  leased  the  house  with 
the  knowledge  that  it  would  be  so  used ;  and  that  the  prose- 
cution relied  for  a  conviction,  upon  the  charge  that  he 
knowingly  permitted  the  same.  On  this  subject,  the  court 
instructed  the  jury,  that  if  the  defendant  leased  the  premises 
for  a  legal  and  proper  purpose,  not  knowing  that  it  was  to 
be  used  for  an  illegal  purpose ;  but  after  the  lease  was  exe- 
cuted, the  lessees  kept  a  place  of  prostitution  and  lewdness, 
and.the  defendant  had  knowledge  of  such  illegal  use,  and 
took  no  means  to  prevent  the  same,  he  would  be  liable  un- 
der the  indictment.  To  this  instruction,  defendant  excepted, 
and  there  being  a  verdict  and  judgment  of  guilty,  he  now 
prosecutes  this  Writ  of  error. 

J.  C.&B.  J.  HaU,  for  plaintiff  in  error. 

Saml  A.  Bicej  (Atty.  Gbnl.)  for  the  State. 
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Weight,  0.  J. — ^The  law  provides  that  if  any  person  let 
any  house,  knowing  that  the  lessee  intends  to  nse  it  as  a 
place  or  resort  for  the  purpose  of  prostitution  and  lewdnefls, 
or  knowingly  permit  such  lessee  to  use  the  same  for  such 
purpose,  he  shall  be  punished  by  fine,  &c.  Code,  §  2712. 
The  material  inquiry  in  the  case,  is,  what  is  the  true  mean- 
ing of  the  word  permit^  as  here  used  ?  We  think  the  con- 
struction given  it  by  the  court  below,  improperly  changes 
ihe  burden  of  proo£  This  construction  assumes,  that  if  it 
is  once  shown  that  a  lessor  has  knowledge  that  the  premises 
leased,  are  used  for  the  illegal  purpose,  he  must  show  that 
he  took  some  steps  to  prevent  the  same,  if  he  would  avoid 
liability.  In  our  opinion,  mere  inaction  on  his  part,  or  a 
fiulure  to  take  some  steps  to  prevent  the  iUegal  use,  is  not 
permitting  it,  in  the  sense  contemplated  in  this  section. 
The  permission  to  do  a  particular  thing,  would  imply  an 
affirmative  consent,  or  assent  to  it,  rather  than  a  fiiilure  to 
act  to  prevent  it,  or  the  want  or  absence  of  action.  It  is 
true  that  a  &ilure  to  prohibit,  may  be  said  to  amount  to  a 
license  or  permission  to  do  a  particular  act ;  and  in  this 
sense,  the  word  permit  is  sometimes  used.  But  this  is  be- 
lieved to  be  its  secondary,  rather  than  its  primary  significa- 
tion. When  thus  used,  it  implies  that  the  party  has  it  in 
his  immediate  power  to  prevent  the  act  or  thing ;  and  hav- 
ing failed  to  prohibit  the  same,  it  may  well  and  safely  be 
concluded,  that  he  permitted  it.  When,  however,  as  in  the 
case  before  us,  the  offence  on  the  part  of  those  keeping  the 
house,  could  only  be  prohibited  by  a  legal  prosecution; 
and  where  the  occupants  could  in  no  sense  be  said  to  be  so 
far  under  the  control  of  the  lessor,  as  that  his  mere  dissent 
or  order  would  amount  to  a  prohibition,  we  cannot  believe 
that  his  &ilure  to  act,  or  to  prohibit,  would  amount  to  a 
permission. 

To  make  the  party  liaUe  under  this  statute,  there  must 
be  on  his  part,  a  consent  to  such  use,  either  expressly  given, 
or  given  by  his  silent  acquiescence.  Where  the  consent  is 
expressly  given,  there,  of  course,  would  be  no  difficulty  in 
showing  that  he  permitted  the  use.    What  shall  be  said  to 
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amount  to  a  silent  acquiescence,  it  is  impoBsible  to  deter- 
mine firom  any  rule  applicable  to  all  cases  which  may  arise. 
For  the  purposes  of  this  case,  it  is  sufficient  to  say,  that  a 
mere  failure  to  interfere,  (Xt  to  prosecute,  so  as  to  prevent 
the  ill^al  use,  cannot  be  construed  to  amount  to  a  permis* 
sion,  or  into  a  silent  affirmative  acquiescence  in  such  use. 
The  State  must  show  such  acts  or  circumstances  as  shal! 
satisfy  the  jury,  that  the  lessor  having  knowledge  that  the 
house  was  being  used  for  the  illegal  purpose,  after  the  exe- 
cution of  the  lease,  not  only  remained  inactive,  but  assented 
or  consented  to  such  use ;  and  it  is  not  for  him  to  show, 
that  he  took  some  step  to  manifest  his  dissent  or  disappro- 
bation. 
Judgment  reversed,  and  cause  remanded  for  trial  de  novo. 


«ii*aB^a^*ai*«»^-^Mi*a~*«lta 


Taskeb  v.  MaBSHATiL. 

Where  in  a  prooeeding  seeking  the  specific  performance  of  a  contract  Sat  the 
contcyanoe  of  land,  a  oontroversj  arose  in  the  Supreme  Court,  whether  the 
oomplainant  had  in  &e  Dietrid  Oourt^  introduced  certain  receipts,  (now 
lost)  showing  the  payment  of  the  poxcfaase  monej;  and  where^  upon  tte 
ex  jMuie  affidavits  submitted  by  the  parties^  as  to  the  Cm^  in  oontrovesqr,  it 
was  left  in  great  doubt,  whether  such  receipts  had  been  produced  and 
offered  in  evidence;  SeH  That  the  court  might  either  determine  the  case 
upon  the  record  and  attdavitBi  or  might,  in  the  ezerciae  of  a  sound  diaore- 
tion,  remsnd  the  cause,  for  the  purpose  oi  haviog  the  District  Court  sne 
bod/  in  a  proper  bill  of  ezoeptionfl^  the  &ots  as  to  tba  proof  mada  on  tba 
hearing. 

Appeal  from  ihe  Muscatine  Dtstrict  (hurt 

The  respondent  made  his  bond  for  tbe  sale  and  convey- 
ance of  certain  real  estate  to  plaintiff  For  the  considera- 
tion money,  complainant  executed  his  promissory  note^ 
which  were  assigned  by  defendant,  and  judgments  reoov* 
ered  thereon  in  the  name  of  the  assignees.  The  complain- 
ant brings  this  action,  seeking  a  specific  performance  of  said 
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contract  to  convey,  and  in  the  event  that  respondent  is  not 
able  to  make  title  to  said  real  estate,  that  he  be  required  to 
respond  in  damages  for  such  failure.  A  material  question 
in  the  case  is,  whether  said  judgments,  so  recovered  upon 
said  notes,  have  or  have  not  been  satisfied.  All  of  the 
testimony  purports  to  be  embodied  in  the  record,  but  noth- 
ing is  found  tending  to  show  the  payment  of  said  judg- 
ments. The  complainant  insists  that  on  the  trial  below, 
he  introduced  certain  receipts  or  instruments  which  proved 
conclusively  such  payments  in  writing,  which  receipts 
have,  since  said  trial,  been  lost  or  mislaid,  and  cannot  be 
produced  on  the  hearing  of  this  appeal.  This  is  denied 
by  respondent,  he  insisting  that  said  judgments  never  were 
paid,  and  that  no  such  evidence  was  introduced  on  the  trial 
below,  as  is  claimed  by  complainant.  Under  this  state  of 
the  record,  each  party  were  permitted  to  introduce  a  number 
of  ex  parte  affidavits,  to  support  their  respective  positions. 
The  court  being  called  upon  to  determine  the  case,  taking 
into  consideration  such  affidavits,  submitted  the  following 
C()inion  and  order. 

J.  C.  Hall^  for  the  appellant. 

Oeo.  C.  Dtxon,  for  the  appellee. 

Weight,  C.  J. — The  appellant  in  his  argument,  as  orig- 
inally submitted  in  writing,  seeks  to  reverse  the  judgment 
below,  alone  upon  the  ground  that  the  entire  consideration 
money  for  the  real  estate  sold  by  respondent,  remains  un- 
paid. It  would  seem  that  counsel  for  appellee  submitted 
his  argument,  also  in  writing,  without  having  seen  that  of 
appellant,  for  throughout  he  assumes  such  payment  as  a 
matter  about  which  there  was  no  controversy,  and  makes 
no  response  to  the  only  point  in  defendant's  brie£  It  being 
ihus  manifest  to  the  court,  that  for  some  cause,  one,  if  not 
both  parties  were  laboring  under  a  mistake  as  to  what  was 
contained  in  the  record,  we  called  their  attention  to  the 
same,  and  this  led  to  the  filing  of  the  affidavits  referred  to 
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in  the  statement  of  the  case.  Several  of  these  have  been 
filed  on  each  side.  The  point  in  oontroTcrsy  is,  whether 
certain  receipts  or  evidences  of  the  payment  of  the  judg^ 
ments  recovered  for  the  consideration  money,  were  intro- 
duced on  the  hearing  of  this  case  in  the  court  below.  The 
affiants  appear  to  be  quite  clear  and  positive  on  each  side 
of  this  question.  To  determine  the  case  as  it  now  standfli 
it  appears  to  us  might  be  at  the  great  hazard  of  doing  in- 
justice to  these  parties.  From  the  affidavits  before  us,  we 
are  at  a  great  loss  to  determine  whether  said  proof  was  in 
fact  made.  And  yet  there  are  many  very  strong  crrcum* 
stances,  as  well  as  positive  statements,  in  &.vor  of  the  posi* 
tion  that  said  proof  was  made.  K  made,  the  receipts  are 
lost  by  some  means,  not  attributable  to  either  party  perhapSi 
and  certainly  not  to  complainant.  Under  such  droam- 
stances,  we  think  it  safer,  and  more  likely  to  arrive  at  tbe 
truth  in  the  premises,  to  remand  the  case,  with  instructions 
to  ascertain  and  embody  in  a  proper  bill  of  exceptacwfl  (X 
otherwise,  the  evidence  upon  this  subject  on  the  former 
trial,  but  for  no  other  purpose.  Ailer  they  are  thus  heard, 
either  party  can  bring  the  case  to  this  court  for  final  adju- 
dication. 

Acting  upon  the  rule  recognized  in  Coffin  v.  Hammond^ 
3  G.  Greene,  241,  we  would  entertain  no  doubt  of  our  right 
to  determine  the  case  upon  the  record  and  affidavits  before 
us.  We  are  equally  clear,  that  in  the  exercise  of  a  sound 
discretion,  it  is  entirely  competent  to  remand  the  case  for 
the  purpose  above  indicated.  It  will,  accordingly,  be  «o 
remanded. 
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SiUiBS  v.  TfiE  Westebk  Staoe  Cohpant. 

It  is  Ibe  du^  of  stage  proprietora,  who  rtin  «  Uae  of  coadies  for  the  oonTfigr- 
ance  of  passeogera,  to  prepare  good  ooaobes,  bameas  and  horees,  and  good, 
skillful  and  careful  drivers ;  and  should  tbef  faQ  to  do  so,  and  their  passen- 
gers are  Lqjured  by  such  failure,  they  are  responsible. 

Carriers  of  passengers  for  hire,  are  not  only  to  furnish  good  ooaches,  harness 
and  hones,  and  skillful  and  careful  drivers,  but  they  are  to  keep  them  in 
good  repair,  and  to  seo  that  their  drivers  drive  with  the  tdnwt  skill  a^^ 
pradence. 

They  are  bound  to  exert  the  utmost  skill  and  prudence,  in  conveying  their 
passengers,  and  are  respousible  for  the  lightest  negligence  or  want  of  akiU, 
either  in  themselves  or  iheir  servants. 

They  are  bound  to  use  such  care  and  diligence^  as  a  most  carefhl  and  vigilaot 
man  would  observe,  in  the  exercise  of  the  uimasi  prudeuee  and  foresighL 

A^apealjrom  (he  Van  Buren  District  CovH. 

This  action  was  brought  to  recover  damages  for  Jin  in- 
Jury  sustained  by  plaintiff,  by  the  upsetting  of  a  stage 
coach  in  which  he  was  a  passenger,  and  of  which  the  de- 
fendants were  the  proprietors.  On  the  trial,  certain  in- 
structions were  given,  (for  which  see  the  opinion  of  the 
court,)  to  which  defendants  excepted,  and  the  verdict  and 
judgment  being  against  them,  they  now  appeal. 

ClinUm  it  Fisker^  and  Zkajjft  ChMwdl  <fc  Wright^  for  the 
appellants. 

d  Kegu8,  for  the  appellee. 

Wright,  CJ. — Various  exceptions  were  taken  to  the 
d^isions  and  proceedings  of  the  court  below,  but  appellants 
now  expressly  waive  all  other  error,  and  seek  to  reverse 
this  case,  upon  the  single  ground  that  the  rule  given  to  the 
jury,  as  to  the  care,  skill  and  diligence  required  of. them,  as 
carriers  of  passengers  for  hire,  was  incorrect,  and  not  war- 
ranted by  the  Auih(»:ities.    The  instructions  objected  to,  are 
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as  follows :  "It  is  the  duty  of  stage  proprietors  who  run  a 
line  of  coaches  for  the  convejance  of  passengers,  to  prepare 
good  coaches,  harness  and  horses,  and  good,  skillful  and 
careful  drivers ;  and  should  they  fail  to  do  so,  and  their 
passengers  are  injured  by  such  fidlure,  the  proprietors  are 
responsible.  They  are  not  only  to  futtiish  good  coaches, 
harness,  horses,  and  skillful  and  careful  drivers,  but  they  are 
to  keep  them  in  good  repair,  and  are  to  see  that  their  driveis 
-drive  with  the  tUmosi  skill  and  prudence.  Carriers  of  pas- 
sengers for  hire  are  bound  to  exert  the  utmost  skill  and  pru- 
dence in  conveying  their  passengers,  and  are  responsible 
for  the  slightest  negligence  or  want  of  skill  either  in  them- 

^.selves  or  their  servants.    They  are  bound  to  use  such  care 
and  diligence  as  a  most  careful  and  vigilant  man  would 

^  observe,  in  the  exercise  of  the  utmost  prudence  and  foresight" 
It  is  objected,  that  by  the  use  of  the  words  "  utmost "  and 
"  slightest^"  too  high  a  degree  of  diligence  and  care  is  re- 
quired of  this  class  of  carriers.  A  brief  examination  of  the 
authorities,  however,  will  show  most  conclusively,  that  the 
rule  laid  down,  is  well  sustained  by  the  earlier  as  well  as 
later  cases.  We  need  do  nothing  more  than  refer  to  a  few 
of  them.  What  is  said,  as  to  the  duty  of  such  carriers,  to 
furnish  good  coaches,  harness  and  horaes,  and  of  their  being 
required  to  keep  them  in  repair^  and  of  their  fiirther  duty 
to  furnish  good  and  skilled  drivers,  is  taken,  almost  word 
for  word,  from  the  case  of  McKinney  v.  Nxel^  1  McLean, 
650,  in  which  this  language  will  be  found :  ''  He  (the  stage 
proprietor)  is  boimd  to  provide  good  coaches,  and  harness, 
gentle  and  well  broke  horses,  and  a  skillful  and  careful 
driver.  These  are  obligations  which  the  law  imposes  on 
every  stage  proprietor ;  and  if  any  injury  is  received  by  a 
passenger  from  any  defect  in  this  preparation,  the  proprietor 
is  responsible."  To  the  same  effect  are  the  following,  among 
other  authorities :  Btory  on  Bailments,  §§  692,  593 ;  Orofts 
v.  Waterhouse^  8  Bing.  814 ;  Angell  on  Carriers,  §§  584, 585, 
640  ;  Peck  v.  Niel,  8  McLean,  22 ;  Stokes  v.  Scdstonstall,  IS 
Pet.  181 ;  2  Kent,  601 ;  2  Greenl.  Ev.  §  221 ;  IngaOs  v.  Bilb, 
9  Met  1.    Again,  while  the  common  carrier  of  goods  and 
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chattels,  is  held  liable  for  all  damages  which  do  not  fidl 
within  the  excepted  cases  of  the  act  of  God  and  the  pablic 
enemy,  the  carrier  of  passengers  is  not  held  responsible 
to  the  same  extent,  so  far  at  least  as  relates  to  the  per- 
sons of  his  passengers,  but  he  is  bound  to  the  tUmost  care 
and  diligence  of  very  cautious  persons,  and  is  responsible 
for  any,  eyen  the  slightest  neglect.  Story  on  Bailments, 
§  601 ;  Christie  v,  Chriggs^  2  Camp.  79 ;  Angell  on  Carriers,  568, 
670 ;  18  Peters,  181 ;  Boyce  v.  Anderson^  2  Pet  165.  A 
few  extracts  firom  these  authorities,  will  suffice  to  show 
how  uniform  and  well  settled  the  rule  is  upon  this  subject. 

In  reference  to  the  duty  of  such  carriers  in  respect  to  the 
character  and  competency  of  their  servants,  there  is  an  en- 
tire  correspondence  between  the  English  and  American 
authorities,  and  this  duty  is  thus  laid  down  in  S  McLean, 
22 :  '*  He  that  establishes  a  line  for  the  conveyance  of  pas- 
sengers, and  who  holds  out  inducements  to  persons  to  travel 
in  his  vehicles,  for  which  compensation  is  charged,  is  bound 
to  have  skillful  and  prudent  drivers,  and  the  utmost  skill 
and  prudence  of  the  driver  must  be  exercised  to  avoid  acd- 
dents."  And  see  8  Bing.  821 ;  FanjoeUy.  B.  &  W.  Baihroad 
Ch.j  4  Met  49 ;  Carpus  v.  London  <t  B.  Bailway  Co.,  6  A* 
&  E»  717.  So  in  Angdl  on  Carriers,  §  668,  it  is  said,  that 
the  nature  of  their  undertaking  is  to  cany  safely  aod  se- 
curely, and  though  they  do  not  impliedly  warrant  the  safety 
of  passengers  at  all  events,  yet  they  are  bound  to  the  lUmost 
care  and  skiU  in  the  performance  of  their  duty.  The  term 
here  used  expresses  the  idea  of  something  beyond  ordinary 
care.  The  degree  of  their  responsibility,  therefore,  is  not 
ordinary  care,  which  will  make  them  Ikble  for  only  ordi" 
nary  neglect,  but  extraardinary  care,  which  renders  them 
liable  for  sligftt  neglect 

So  Barbour,  J.,  in  J^lees  v.  SalsUmsiaXI^  18  Pet  181, 
says,  the  stage  proprietor  must  have  a  driver  of  competent 
skill,  of  good  habits,  and  in  every  respect  qualified,  and 
suitably  prepared  for  the  business  in  which  he  is  engaged. 
Such  driver  must  act  with  reasonable  skill,  and  with  the 
utrnosi  prudence  and  caution ;  and  if  an  injury  is  occasioned 
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by  the  least  negligence,  or  want  of  skill  or  prudence,  on  his 
part,  the  proprietor  is  liable.  While  such  camera  do  not 
warrant  the  safety  of  their  passengers  at  all  events,  yet 
their  undertaking  and  liability  go  to  the  extent  that  tbey 
and  their  agents  possess  competent  skill,  and  that  as  fisir  as 
human  foresight  can  go,  such  passengers  shall  be  transported 
safely.  And  in  Asiar  v.  Heaver^  2  Esp.  Rep.  583,  it  is  said 
that  the  carrier  is  not  liable  where  there  has  been  no  negli^ 
gence  or  default  in  the  driver,  but  he  is  answerable  for  the 
smallest  negligence  of  such  driver.  In  Story  on  Bailments, 
§  601,  the  inquiry  is  made  whether  such  carriers  are  bound  to 
ordinary  cskte  and  diligence,  and  liable  for  only  ordinary  neg- 
lect, or  are  they  bound  to  extraordinary  care,  and  liable  for 
slight  neglect.  The  answer  is  given  in  these  words :  "  Pas- 
senger carriers  bind  themselves  to  carry  safely  those  whom 
they  take  into  their  coaches,  as  far  as  human  care  and  fore-* 
sight  will  go,  that  is— for  the  utmost  c^re  and  diligence  of  very 
cautious  persons,  and  of  course  they  are  responsible  for  any, 
even  the  lightest  negligence."  And  so  in  McKinney  v.  Nid^ 
1  McLean,  540,  "the  driver  must  not  only  be  skillful,  but 
he  i^  bound  to  exercise  the  utmost  degree  of  care.  The 
lea^si  degree  of  imprudence,  or  want  of  care  on  his  part, 
fixes  the  liability  of  his  employers."  And  see  Camden  S 
Amboy  Railroad  Co.  v.  Burke,  13  Wend.  626.  And  finally, 
in  9  Metcalf,  1,  it  is  said :  "  That  carriers  of  passengers  for 
hire,  are  bound  to  use  the  utmost  care  and  diligence  in  the 
providing  of  safe,  sufficient  and  suitable  coaches,  harness, 
horses  and  coachmen,  in  order  to  prevent  those  injuries 
which  human  foresight  can  guard  against ;  and  that  if  an 
accident  happens  from  a  defect  in  the  coach  which  might 
have  been  discovered  and  remedied  upon  the  most  carrfol 
and  thorough  examination  of  the  coacb,  such  accident  must 
be  ascribed  to  negligence,  for  which  the  owner  is  liable,  in 
case  of  injury  to  a  passenger  happening  by  reason  of  such 
accident."  And  see  the  following  cases  to  the  same  effect : 
Ware  v.  Gay,  11  Pickering,  106;  Ross  v.  HtO,  2  Man.. 
Granger  &  S.  877 ;  Latng  v.  Colden,  8  Barr.  479 ;  Ecdl  v. 
Cbnn.  Steamboat  Oo.^  13  Conn.  819. 
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We  see  notliing  in  the  instructions  giyea  in  this  caae,  but 
vliat  is  fully  warranted  from  the  foregoing  authorities, 
And  we  have  found  none  holding  a  less  stringent  rule. 

Judgment  affirmed. 


Adahs  v.  Peck. 


Where  a  demurrer  is  waived  by  the  filing  of  an  answer,  no  errors  can  be  as- 
signed in  the  appellate  court,  upon  the  judgment  of  the  District  Court, 
OTerruling  the  demurrer. 

An  affidavit  for  a  continuance,  on  the  ground  of  the  absence  of  witnesses,  that 
4oes  not  show  that  any  diligence  has  been  used  to  obtain  the  testimony  of 
such  witnesses,  nor  any  excuse  for  the  want  of  such  diligence,  is  insufficient 

Where  a  motion  is  made  to  suppress  depositions,  on  the  gpround  that  the 
party  was  not  allowed  time  for  travel,  from  the  place  where  the  notice  was 
served,  to  the  place  where  the  depositions  were  to  be  taken,  in  addition  to 
^e  five  days*  notice  allowed  by  the  statute,  the  party  making  the  motion, 
must  show  affirmatively  that  he  is  entitled  to  the  additional  time  allowed 
fbr  travel  • 

Appeal  from  the  Jasper  District  CourU 

This  was  a  suit  against  husband  and  wife  jointly,  for  the 
price 'of  goods,  ware  and  merchandise  alleged  to  have  been 
sold  and  delivered  to  them,  for  the  use  of  their  feuiiilj.  A 
demurrer  to  the  petition  was  oV'erruled.  The  defendants 
then  filed  their  answer,  denying  any  indebtedness  to  plain- 
tiff as  charged.  A  motion  to  suppress  depositions  taken  by 
plaintiff,  and  a  motion  by  defendants  for  a  continuance, 
were  overruled.  Judgment  for  the  plaintiff  for  $288.56. 
Defendants  appeal.  The  other  facta  are  sufficiently  stated 
in  the  opinion  of  the  court. 

&  A.  Rice  Jt  W.  B.  Sban^  for  the  appellanta 

No  appearance  for  plaintiff 

Stockton,  J. — The  demurrer  was  waived  by  the  subse- 
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quent  answer,  and  no  errois  can  be  assigned  in  this  oonrt^ 
upon  the  judgment  of  the  District  Court  overruling  the 
same. 

The  motion  for  a  continuance  upon  the  affidavit  of  Eliza- 
beth Peck,  one  of  the  defendants,  was  properly  overruled. 
The  affidavit  does  not  show  that  any  diligence  had  been 
used  to  obtaiD,  by  deposition  or  otherwise,  the  testimony  of 
Elias  B.  Peck,  to  the  &cts  which  it  is  stated  by  the  affida- 
vit, the  defendants  could  prove  by  no  other  person.  It  ap- 
pears that  the  said  Peck  was  unwell,  and  confined  to  his 
bed.  This  fact  may  have  been  known  in  sufficient  time, 
before  the  setting  of  the  court^  or  before  the  trial,  to  have 
enabled  the  defendants  to  take  his  deposition.  As  no  rea- 
son or  excuse  for  the  failure  is  shown,  there  was  no  suffi- 
cient reason  for  a  continuance. 

The  remaining  error  assigned,  is  upon  the  overruling  of 
the  defendant's  motion  to  suppress  the  depositions  of  Head 
and  Cook,  taken  by  plaintiff.  The  motion  was  based  on  the 
alleged  insufficiency  of  the  notice.  The  notice  was  served 
on  defendants,  September  lst,*and  informed  them  that  the 
depositions  would  be  taken  September  6th,  and  they  were 
taken  on  that  day.  It  is  claimed  by  defendants  that,  in 
addition  to  the  five  days  intervening  between  the  1st  and 
the  6th  of  the  month,  computing  the  time  in  accordance 
with  the  rule  prescribed  by  the  Code,  (§  2518,)  they  were  en- 
titled to  one  day  in  addition,  as  the  time  allowed  for  travel 
from  the  place  where  the  notice  was  served,  to  the  place 
where  the  depositions  were  to  be  taken.  Code,  §  2458. 
The  defendants  do  not  show  affirmatively,  that  they  are 
entitled  to  the  additional  day  allowed  for  travel.  The  depo- 
sitions were  to  be  taken  in  Jasper  county,  where  the  suit 
was  brought;  and  although  it  does  not  appear  that  they 
were  to  be  taken  at  the  seat  of  justice  for  the  county,  yet^ 
on  the  other  hand,  it  does  not  appear  that  any  travel  was 
necessary  to  be  made  from  the  place  where  the  defendant 
lived,  or  the  place  where  the  notice  was  served,  to  the  place 
where,  according  to  the  notice,  the  depositions  were  to  be 
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taken.  The  duty  of  showing  this,  devolved  on  the  defend- 
ants, before  they  could  ask  the  court  to  suppress  the  depo- 
sitLons. 

Judgment  affirmed. 


The  Des  Moines  Navigation  and  Railroad  Company 

V.  Doran. 

An  original  notice  in  an  action  of  treapafls  quare  dauswn  JrenUf  as  follows : 
"  To  G.  D. :  Sir — ^You  are  hereby  notified  that  there  is  now  on  01e  in  the 
office  of  the  derk  of  the  District  Court  of  Boone  oountj,  state  of  lowai  a 
petition  of  the  Des  Moines  Navigation  and  Railroad  Company,  claiming  of 
you  the  sum  of  five  hundred  dollars^  as  money  due  for  your  trespasses  upoii| 
and  injuries  done,  certain  parcels  of  real  estate  of  said  petitioner ;  and  that  un- 
leas  you  appear  and  answer  thereto^  on  or  before  the  morning  of  the  second 
day  of  the  next  term  of  the  District  Cofirt  of  Boone  county,  state  of  Iow% 
judgment  will  be  rendered  against  you  thereon,"  and  signed  by  the  attor* 
neys  of  the  plaintiff,  is  sufficient 

An  original  notice  need  not  be  as  fhU  and  specific  as  the  petition. 

Appeal  from  the  Boone  District  CourU 

This  was  an  action  for  a  trespass  upon  certain  lands, 
described  by  congressional  numbers,  and  the  trespass  is  laid 
in  Boone  county.    The  original  notice  was  as  follows : 
"  To  George  Doran : 

"  Sir — You  are  hereby  notified  that  there  is  now  on  file  in 
the  office  of  the  clerk  of  the  District  Court  of  Boone  county, 
state  of  Iowa,  a  petition  of  the  Des  Moines  Navigation  and 
Bailroad  Company,  claiming  of  you  the  sum  of  five  hundred 
dollars,  as  money  due  for  your  trespasses  upon,  and  injuries 
done,  certain  parcels  of  real  estate  of  said  petitioner,  and  that 
unless  you  appear  and  answer  thereto  on  or  before  the  mom- 
ing  of  the  second  day  of  the  next  term  of  the  District  Court 
of  Boone  county,  state  of  Iowa,  judgment  will  be  ren- 
dered against  you  thereon. 

*^  HoLOOMBS  k  Beal,  AUya.  for phinUfP 


664  SUPREME  COUBT  CASES.— 1857. 

Hughes  ▼.  The  State  of  Iowa. 

The  defendant  moYed  to  ''  dissolve  "  the  notice,  for  rea- 
son, first,  that  it  does  not  follow  the  petition ;  second,  ibat 
it  does  not  set  forth  any  day  on  which  the  trespass  was 
committed,  nor  the  county  and  state ;  third,  that  it  is  vague 
and  uncertain.  The  court  sustained  this  motion,  and  dis- 
missed the  cause.    This  is  assigned  as  error. 

Knappy  CaldweU  A  Wright^  tot  the  appellant. 

Oeorge  Dorahj  pro,  se, ' 

Woodward,  J. — ^The  petition  or  declaration  sets  forth 
the  particulars  of  the  trespass,  with  the  regularity  and  tech- 
Ziicality  of  a  declaration  at  common  law,  giving  the  day,  and 
laying  the  venue  properly.  The  notice  is  sufficient.  It 
seed  not  be  as  full  and  specific  as  the  petition.  This  one  is 
as  definite  as  seems  to  be  required  by  the  Code,  Chap.  1S5. 

The  judgment  of  the  District  Court  is  reversed,  and  the 
cause  is  remanded. 


HuaHES  t?.  The  Statu  of  Iowa. 

Where  it  appeared  from  the  tranflcript  of  a  record  in  a  orimiiial  oaw^  thai  the 
indictment  had  been  presented  in  open  ooort,  bj  the  foreman,  in  the  prea- 
ence  of  the  grand  jury;  that  the  defendant  appeared  by  counsel,  and 
pleaded  not  gwlty ;  and  that  there  was  a  trial ;  and  where  it  did  not  appear 
that  the  indictment  was  indorsed  a  true  bill^  nor  that  it  was  marked  filed 
by  the  dark;  Seld,  That  the  defendant,  by  pleading  and  going  W  tnali 
waived  the  objection  to  the  indictment 

Where  a  party  is  convicted  of  an  assault  and  battery,  a  judgment  may  be  ren- 
dered against  him  in  his  absence. 

Where  a  judgment  in  a  criminal  case,  rendered  in  the  Marshall  Diatrici  Ooaxi» 
after  acyudging  that  the  State  recover  a  fine  of  two  hundred  doUan,  and 
that  execution  issue  therefor,  contained  the  following  provision:  ''And 
fiirther  be  it  ordered,  that  the  derk  make  out  a  mittimus  to  the  sheriiTof 
Polk  county,  to  confine  the  body  of  the  prisoner  in  the  Polk  oounty  JaO, 
fiv  the  space  of  six  months;"  BM,  1.  That  the  judgment  was  irregular  in 
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htm,  bat  that  its  meaning  was,  that  the  defendant  be  impfrisoned  fbr  the 
time  specified  therein,  besides  paying  the  fine  of  two  hundred  doUan^ 
2.  That  as  the  record  did  not  show  that  there  was  a  soiBoient  jail  in  the 
county  where  the  judgment  was  rendered,  the  presumption  was  in  favor  of 
the  regularity  of  the  proceedings  of  the  court  below,  and  the  court  could 
not  say  there  was  error  in  directing  the  imprisonment  of  the  defendant  in  a 
diffiuent  ooonty. 

Hrror  to  Ae  Marshall  District  CburL 

Indictment  for  aaaaiilt  and  battery.  The  facts  of  ihe 
caj9&  will  be  found  fullj  stated  in  the  opinion  of  the  court 

James  D.  Templin^  for  the  plaintiff  in  error. 

DeJos  Arnold  and  &  A,  jRiee,  (Atty.  Genl.)  for  the  State. 

Woodward,  J. — ^A  complaint  was  filed  before  a  magis- 
trate against  the  defendant,  for  an  assault  with  intent  to 
kill.  He  was  recognized 'to  appear  at  the  District  Court, 
where  an  indictment  was  found  for  an  assault  and  battery. 
The  defendant  pleaded  not  guilty,  and  on  trial,  was  sen- 
tenced to  pay  a  fine  of  two  hundred  dollars.  The  case  does 
not  show  any  motion  or  demurrer  made— any  instructions 
asked— nor  a  bill  of  exceptions  taken,  upon  any  ground. 
After  verdict,  the  defendant  filed  a  motion  of  the  following 
tenor:  first,  to  set  aside  the  judgment,  as  the  same  is  con- 
trary to  evidence  and  verdict ;  second,  to  arrest  the  judg- 
ment; third,  the  fine  is  excessive,  and  contrary  to  the 
evidence  and  the  law  in  the  case ;  fourth,  the  imprisonment 
is  excessive.  This  third  and  fourth  allegation,  would  seem 
to  be  designed  as  specifications  under  the  second  ground  of 
motion.  The  errors  now  assigned  in  this  court,  are  the 
following  in  substance : 

First  That  the  court  erred  in  rendering  judgment  upon 
a  verdict  found  upon  a  paper  purporting  to  be  an  indict- 
ment, but  which  does  not  appear  to  have  been  filed  in  the 
court,  nor  indorsed  a  true  bill,  nor  to  have  been  properly 
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found  by  a  grand  joij,  and  which  cannot  support  a  judg- 
ment rendered  thereon. 

The  bill  of  indictment  appears  to  have  been  presented  in 
open  court,  by  the  foreman,  in  the  presence  of  the  grand 
jury ;  but  the  transcript  of  record  does  not  show  that  it  was 
indorsed  a  true  bill,  nor  that  it  was  marked  filed  by  the  derk. 
But  the  defendant  pleaded  not  guilty,  and  appeared,  at  least| 
by  counsel,  and  there  was  a  trial.  Thus  &r,  there  was  a 
waiver  of  the  objection.  Perhaps,  however,  he  could  take 
advantage  of  it  in  arrest,  but  did  he  do  so  7  The  motion  in 
arrest  of  judgment  does  not  make  this  one  of  the  grounds. 
And  it  is  too  late  to  take  the  exception  now  for  the  first  time, 
on  assigning  errors  in  this  court  There  has  been  no  £>un- 
dation  laid  below.    No  objection  was  made  there. 

The  second  error  alleged  is  in  rendering  judgment  in  the 
absence  of  the  defendant  It  does  not  appeiur  clearly  that 
this  was  the  case ;  but  if  it  were  so,  the  offense  charged 
being  a  misdemeanor,  judgment  could  be  rendered  in  the 
defendant's  absence,  by  section  8069  of  the  Code. 

The  third  and  fourth  assignment  of  errors,  relate  to  the 
ordering  a  mittimus  to  issue  to  the  sheriff  of  Polk  countji 
instead  of  the  sheriff  of  Marshall  county ;  and  also  all^ 
error  in  ordering  a  mittimus  when  there  was  no  judgment 
or  sentence  of  imprisonment  The  judgment  is  somewhat 
irregular  in  its  form.  After  adjudging  that  the  state  ro> 
cover  the  fine  of  two  hundred  doUars,  and  that  execution 
issue  therefor,  it  proceeds :  ''And  farther,  be  it  ordered  that 
the  clerk  make  out  a  mittimus  to  the  sheriff  of  Polk  county, 
to  confine  the  body  of  the  prisoner,  in  the  Polk  county  jail, 
for  the  space  of  six  months.'^  It  is  difficult  to  attach  any 
other  meaning  to  this  clause  of  the  judgment,  than  that  the 
defendant  be  imprisoned  for  the  time  therein  named^  besides 
paying  a  fine  of  two  hundred  dollars.  Then,  the  law  pro- 
vides, that  when  the  county  in  which  the  prisoner  should 
properly  be  confined,  has  no  sufficient  jail,  the  court  may 
direct  his  committal  to  the  jail  of  some  other  convenient 
county.  Code,  §  8078.  And  as  the  defendant  has  not 
shown,  by  bill  of  exceptions  or  otherwise,  that  there  was  a 
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sufficient  jail  in  Marshall  county,  and  bs  the  presumption  is 
in  &yor  of  the  regtdarit j  of  the  proceeding  of  the  court,  we 
cannot  say  that  there  was  error  in  directing  his  imprison- 
ment in  Polk  county. 

The  judgment  of  the  District  Court  is  affirmed. 


McCoy  v.  Cadle.  121-^2 

Bepleyin  may  be  sustained  on  the  right  of  poBqesslon  of  property,  without 
re&renoe  to  the  ownership  or  right  of  property. 

Where,  in  an  action  of  replevin,  the  plaintiff  asked  the  court  to  instruct  the 
Jury  as  follows:  "  1.  That  it  is  not  necessary  in  replevin,  that  the  plaintiff 
should  prove  that  he  is  the  rightful  owner  of  the  property  replevied.  If  he 
had  the  peaceable  possession,  hi&right  of  possession  was  good  against  every 
person,  but  the  real  owner,  or  some  one  having  a  better  right  of  poesessioii. 
2.  That  if  the  plaintiff  had  poesesaion  of  the  property,  his  right  of  posses- 
Aon  is  good  against  all  persons,  until  a  better  right  is  proved  by  some  other 
person,''  which  instructions  the  court  refused  to  give ;  Edd^  That  the  court 
erred  m  refusing  to  give  the  instructiona 

Appeal  from  ihe  Davis  District  Court. 

Befleyin  for  a  hog,  to  the  possession  of  which  plaintiff 
avers  he  is  entitled,  and  which  is  wrongfully  detained  from 
him  by  defendant  The  defendant,  by  his  answer,  alleges 
that  the  hog  is  not  the  property  of  plaintiff,  but  is  the  prop- 
erty of  defendant.  The  action  was  commenced  before  a 
justice  of  the  peace,  and  the  judgment  rendered  in  £Etyor  of 
defendant  On  appeal  to  the  District  Court,  the  plaintiff 
excepts  to  the  instructions  of  the  court,  given  at  the  request 
of  the  defendant,  and  to  the  refiisal  to  give  certain  instruc- 
tions asked  by  plaintiff.  Judgment  being  rendered  for 
defendant,  the  plaintiff  appeals.  The  instructions  will  be 
found  in  the  opinion  of  the  court. 

Palmer  &  Trimble,  for  the  appellant 
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No  appearance  &r  the  appellee. 

Stockton,  J. — The  Distxicli  Court  erred  in  refusing  to 
charge  the  jury  as  requested  by  the  plaintijBEl  The  question 
inyolved  is,  whether  the  plaintiff  can  maintain  the  action  of 
replevin,  on  his  right  of  possession,  without  reference  to  the 
ownership  or  right  of  property.  On  this  subject,  we  enter- 
tain no  doubt.  The  question  has  been  set  at  rest  by  nu- 
merous adjudicated  cases,  and  our  own  Code,  if  there  was 
still  any  room  for  doubt,  has  spoken  authoritatively.  One 
entitled  to  the  present  possession,  where  the  property  is 
wrongfully  detained  from  him,  may  maintain  the  action, 
even  against  the  rightful  owner.  Code,  §  1995.  Pangbwm 
V.  Partridge^  7  Johnson,  140 ;  Smtih  v.  WUliaTnson,  1  Bin- 
ney,  147 ;  Mead  v.  Kilday,  2  Watts,  110. 

In  the  present  case,  the  District  Court  refused  to  instruct 
the  jury  at  the  request  of  the  plaintiff:  1.  That  it  is  not 
necessary,  in  replevin,  that  the  plaintiff  should  prove  that 
he  is  the  rightful  owner  of  the  property  replevied.  If  he 
had  the  peaceable  possession,  his  right  of  possession  was 
good  against  every  person  but  the  real  owner,  or  some  one 
having  the  better  right  of  possession.  2.  If  the  plaintiff 
had  possession  of  the  property,  his  right  of  possession  is 
good  against  all  persons,  until  a  better  right  is  proved  by 
some  other  person.  The  refusal  to  give  these  instructions 
was  erroneous. 

It  is  true,  that  the  court  afterwards  charged  the  jury,  that 
"  it  made  no  difference  who  was  the  owner  of  the  hog,  if 
the  plaintiff  had  the  right  to  its  possession."  This  instruo- 
tion  was  not  only  in  contradiction  to  the  ruling  of  the  oour^ 
in  its  refusal  to  give  the  first  instruction  asked  by  the  {dain- 
tiff,  and  thereby  tending  to  confuse  the  minds  of  the  juiy ; 
but  it  was  given  in  connection  with  the  written  charge  of 
the  court,  in  which  the  jury  are  told  that^  *^  the  plaintiff 
claims  that  at  the  time  of  the  commenoement  of  the  suit^  he 
was  the  owner,  and  entitled  to  the  possession  of  the  hog." 
and  that  the  jury  ''  must  first  inquire,  whether  the  hog  in 
controversy  is  tiie  property  of  the  plaintiff."    So  that  it 
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was  impossible  for  the  jury  lightly  to  know  whether  thej 
were  to  try  the  question  of  the  right  of  property,  or  the 
light  of  possession  in  the  hog.  The  plaintiff,  in  his  petition, 
only  claims  to  recover  on  his  right  to  the  present  possession 
of  the  hog,  and  its  wrongful  detention  by  the  defendant^ 
and  not  on  his  right  of  property.  The  District  Court  had 
no  right  to  charge  the  jury  that  the  plaintiff  sued  for  the 
right  of  property,  and  that  they  must  first  inquire  whether 
the  hog  was  his  property. 

Judgment  reversed. 


Gbimstsab  v.  Bbiggs. 

• 

Tbe  alttiratioii  of  a  promissoiy  note,  with  the  assent  of  the  maker,  at  the  tiiM 
o(  or  after,  the  alteration,  does  not  render  it  void. 

Where  in  an  action  on  a  promisaoiy  note,  bj  the  indorsee  against  the  makers 
and  indoFser,  it  appeared  from  the  evidence,  that  the  note  was  made  on  the 
29th  of  Julj,  1856,  and  was  due  on  the  first  of  November  following;  that 
the  note,  at  the  time  of  its  execution,  did  not  oontain  the  words,  "  with  ten 
per  cent  interest ;"  that  the  words  were  inserted  after  the  execution  of  the 
note,  bat  bj  whom,  or  at  what  precise  time,  is  not  known ;  that  before  the 
maturity  of  the  note,  J.,  one  of  the  makers,  left  the  state,  and  was  insolvent ; 
that  between  the  first  and  tenth  of  November,  1856,  B.,  the  other  maker  of 
the  note,  called  upon  the  attorney  of  the  plaintiff,  for  the  purpose  of  getting 
the  same  to  send  to  the  residence  of  his  co-maker,  for  payment;  that  the 
note  was  delivered  to  him,  he  giving  a  receipt  therefor,  at  which  time  the 
note  contained  said  specification  as  to  interest ;  that  B.  recoomiended  plain- 
tiff to  buy  the  note ;  that  after  B.  knew  of  the  alteration  of  the  note,  he  in- 
structed plaintiff's  attorney,  to  bring  suit  thereon ;  and  that  he,  at  no  time^ 
before  the  commencement  of  the  suit,  made  any  objection  to  the  alteration 
of  tiie  note ;  Hddf  That  the  assent  of  B.  to  the  alteration,  might  have  been 
reasonab^  inferred,  and  that  he  was  liable  to  pay  the  noteu 
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Johnson  &  Briggs  made  their  promissory  note  to  one 
Berger,  who  indorsed  the  same  to  plaintiff.  The  makers 
and  indorser  being  sued,  Johnson  not  being  served,  the  ma* 
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terial  question  in  the  case,  arose  upon  the  liability  of  defend- 
ant  Briggs.  The  cause  was  submitted  tothe  court,  and  the 
&cis  found  as  follows:  The  note  was  made  on  the  29th 
of  July,  1856,  and  was  due  on  the  first  day  of  the  next 
November,  but  at  the  time  of  its  execution,  did  not  contain 
the  words,  "  with  ten  per  cent,  interest,"  which  words  were 
inserted  after  its  execution,  but  by  whom,  or  at  what  pre* 
dse  time,  was  not  shown,  and  did  not  appear.  Before  the 
maturity  of  the  note,  Johnson  left  the  state,  and  was  in- 
solvent Between  the  1st  and  10th  of  November,  1856, 
Briggs  called  upon  the  attorney  of  plaintiff,  who  held  the 
note  for  collection,  for  the  purpose  of  getting  the  same  to 
send  to  the  residence  of  Johnson,  for  payment.  The  note 
was  delivered  to  him  as  requested,  he  giving  a  receipt 
therefor ;  the  note  at  that  time  containing  the  said  specifica- 
tion as  to  interest.  No  objection  was  made  by  eith^  of 
said  defendants,  on  account  of  said  alteration,  until  after  the 
coiWencement  of  this  suit  It  is  further  found  that  <<  de- 
fendant  Briggs  recommended  plaintiff  to  buy  said  note,  and 
after  he  knew  of  the  alteration  thereof,  instructed  plaintiff's 
attorney  to  bring  suit  thereon,  and  at  that  time,  made  no 
objection  to  said  note  on  account  of  said  alteration."  From 
these  &cts,  the  court  found  for  plaintiff,  and  rendered  judg- 
ment against  Briggs  for  the  full  amount  of  the  note,  with 
interest,  and  he  now  appeals. 

Jones  &  Trimble,  for  the  appellant. 

JD.  P.  Palmer,  for  appellee. 

WBiaHT,  C.  J. — ^We  see  no  good  reason  for  disturbing 
this' judgment  From  the  fiicts  found,  we  think  the  court 
below  was  fully  justified  in  concluding,  that  the  defendant 
Briggs,  either  assented  to  said  alteration  at  the  time  it  was 
made,  or  if  not,  that  having  advised  the  plaintiff  to  purchase 
the  same,  after,  as  is  fairly  inferable,  he  knew  of  said  altera- 
tion, he  is  estopped,  as  against  said  plaintiff,  from  insisting 
upon  the  same,  as  a  defence  in  this  action.    If  the  altera- 
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fion  was  made  with  his  knowledge  and  consent,  the  note 
would  not,  as  assumed  by  appellant,  become  void,  by  rea- 
son of  such  addition  or  change.  This  assent  would  make 
it  his  instrument,  as  fully  and  entirely  as  if  the  words  had 
been  inserted  at  the  time  of  its  execution.  As  already 
stated,  such  assent  could  be  reasonably  inferred  from  the 
facts  as  found  by  the  court  below.  Cbitty  on  Bills,  204. 
But  when,  in  addition  to  this,  we  take  into  consideration 
the  &ct,  that  plaintiff  was  advised  by  defendant  Briggs, 
to  purchase  the  note,  every  pretence  for  a  defence  of  this 
eharacter  is  taken  away. 

Judgment  afSrmed. 


The  State  of  Iowa,  ex  rd.  Lewis  v.  Young. 

A  notioe  of  an  election,  publiflhed  on  the  morning  of  the  day  on  which  the 
election  is  to  be  held,  is  no  noti^  in  any  legal  and  proper  sense. 

Where  an  act  for  the  incorporation  of  a  city,  provided  that  the  act  shall  take 
«i8tot  from  and  after  its  publication  in  certain  newspapers  named  therein, 
aad  required  the  trustees  of  the  township  in  which  the  dty  was  situate^  to 
oause  a  vote  to  be  taken  on  the  acceptance  of  said  city  charter,  in  the  man- 
ner in  which  township  elections  are  now  called  and  hdden,  and  also  fixed 
the  day  on  which  such  vote  was  to  be  taken,  and  required  such  election  to 
held  between  the  hours  of  nine  and  ten,  A.  1£,  and  four  o^dock,  P.  M. 
day ;  and  where  the  act  was  publiahed  in  one  of  the  papers  on  the 
13th  of  February,  1867,  and  in  an  extra  of  the  other  paper,  on  the  16th  of 
February,  the  day  fixed  in  the  act  for  taking  the  vote  on  accepting  said 
charter,  and  before  ten  o'clock  of  said  day,  about  250  copies  of  said  extra 
w«re  circulated  in  said  city ;  and  where  the  only  notice  of  s^d  election  on  the 
•doption  of  the  charter,  was  contained  in  said  extra^  issued  on  the  morning 
of  the  election-— at  which  election  the  said  charter  was  adopted ;  Hdi^  That 
the  act  contemplated  that  the  township  trustees  should  direct  and  fix  the 
manner  of  calling  and  holding  said  election,  and  that  the  notice  given,  com- 
plied with  neither  the  letter  nor  the  spirit  of  the  law. 

Appeal  from  (he  Johnson  District  Court, 

This  was  an  agreed  case,  submitted  to  the  District  Court 
Vol.  IV.  36 
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of  Johnson  county,  inyolving  the  right  of  the  appellant 
(Young)  to  hold  and  exercise  the  office  of  mayor  in  the  city 
of  Washington,  in  this  state.  The  court  below  having 
decided  adverse  to  such  right,  the  defendant  appeals.  The 
material  facia  will  appear  from  the  opinion. 

Clarke  A  Henley^  for  the  appellant 

« 

Joseph  R.  Letoisj  for  the  appellee. 

Wright,  C.  J.— On  the  20th  of  January,  1867,  an  act 
was  passed  providing  for  the  incorporation  of  the  city  of 
Washington,  Washington  county.  By  the  last  section  of 
said  act,  it  is  provided  that  the  same  shall  take  effect  from 
and  after  its  publication  in  the  Iowa  City  Republican  and 
Washington  Press.  Section  44  requires  "the  trustees  of 
Washington  township,  to  cause  a  vote  to  be  taken  on  the 
acceptance  of  said  charter,  (or  act  of  incorporation,)  in  the 
manner  in  which  township  elections  are  now  called  and 
holden,  in  which  the  vote  shall  be  for  the  charter,  or  against 
the  charter,  and  shall  be  by  ballbt."  If  the  vote  resulted 
in  favor  of  the  charter,  it  was  to  be  so  declared,  and  thence- 
forth the  same  to  be  taken  as  accepted.  The  said  election 
to  be  held  between  the  hours  of  9  and  10  o'clock,  A.  M. 
and  4  o'clock,  P.  M.  on  the  3d  Monday  (the  16th)  February, 
1857.  It  is  admitted  that  this  act  was  published  in  the 
Republican  on  the  18th,  and  in  the  Press  extra,  on  the  16fli 
of  February;  that  before  the  hour  of  10  o'clock,  of  said 
16th,  there  was  about  250  copies  of  said  extra,  circulated  in 
said  town  of  Washington  ;  that  a  vote  was  taken  on  that 
day,  upon  the  acceptance  of  said  charter ;  and  that  sudi 
vote  was  in  favor  of  the  same,  and  the  result  being  so  de- 
clared, the  defendant  was  afterwards,  on  the  Ist  Monday  in 
March,  1857,  under  said  charter,  so  treated  as  accepted, 
elected  mayor,  and  entered  upon  the  discharge  of  his  duties- 
It  is  also  admitted  that  the  only  notice  given  of  said  elec- 
tion, on  the  adoption  of  said  charter,  was  contained  in  the 
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said  Press  exira^  issued  on  the  morning  of  the  taking  of 
said  vote. 

This  case  is  submitted  to  us  without  argument,  and  we 
are  totally  unadvised  of  the  grounds  assumed  by  the  differ* 
-ent  parties.  Several  objections  suggest  themselves,  as  prob- 
ably obtaining  to  the  right  of  the  defendant  to  exercise  this 
office,  but  we  shall  refer  to  but  one.  The  vote  on  the 
acceptance  of  said  city  charter,  was  to  be  taken  in  the  same 
manner  in  which  township  elections  are  called  and  holden. 
The  calling  oS  an  election,  evidently  contemplates  some 
twtice.  After  the  organization  of  a  township,  it  is  believed, 
that  with  reference  to  the  election  of  the  usual  officers  chosen 
at  an  April  election,  the  length  of  time  required  for  such 
notice,  is  to  be  determined  by  the  township  trustees.  Code, 
§  222.  When  a  new  township  is  organized,  notice  is  re- 
•quired  to  be  given  for  fifteen  days  prior  to  the  first  election. 
Sections  281,  232  and  23SL  If  the  notice  or  calling  for  the 
vote  on  the  acceptance  of  this  charter,  is  to  be  regulated  by 
these  last  sections,  then  it  is  manifest  that  it  was  entirely  in- 
sufficient, and  that  there  could  be  no  legal  vote  therec^« 
And  if  governed  by  the  notice  contemplated  to  be  given  by 
the  trustees  at  the  township  elections,  subsequent  to  the 
organization,  we  also  think  it  was  insufficient.  A  notice  of 
an  election  published  on  the  morning  of  the  day  on  which 
the  election  is  held,  is  no  notice— or,  at  least,  none  in  any 
legal  or  proper  sense.  We  think  that  this  act  contemjdated, 
that  the  trustees  should  give  notice  of  said  election — that 
they  should  direct  and  fix  the  manner  o[  calling -9,116.  holding 
the  same,  and  that  the  notice  given^  complied  with  neither 
the  letter  nor  spirit  of  the  law-  To  recognize  the  validity 
of  such  a  notice,  and  to  say  that  the  citizens  of  a  particular 
locality,  may  have  a  charter,  though  ever  so  obnoxious, 
fastened  upon  them  by  a  vote  taken  under  such  drcum- 
Btances,  we  think  would  be  dangerous  in  the  extreme.  In 
the  present  case,  there  is  perhaps  nothing  obnoxious  in  the 
charter,  and  the  election  holden  may  correctly  express  pub- 
lic sentiment  in  that  place  in  relation  thereto,  but  this  can* 
not  change  the  principle  that  should  obtain,  when  one  is 
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sought  for  applicable  to  all  caaes.  We  oonclnde,  therefore, 
that  there  was  no  legal  election  on  the  adoption  of  said 
charter ;  and  that  as  a  consequence,  there  was  no  act  of  in- 
corporation authorizing  the  election  of  a  mayor. 

Judgment  affirmed. 


Elliott  v.  Cobbin. 

Wliere  an  original  notice  in  an  action  oommenoed  in  the  District  Coart)  by  the 
indonee  of  a  prominory  note^  read  as  follows :  "  To  J.  C— ^:  Yon  ate 
hereby  notifled  that  thoe  is  now  on  file  in  the  oifioe  of  the  derk  of  the  Dis- 
trict Court  of  B.  oounty,  Iowa,  a  petition  of  E.  E^  cJaiming  of  yon  the  som 
of  thirty  dollars,  as  money  due  on  a  promissory  note;  and  that  nnlees  yon 
appear  and  answer  thereto,  on  or  before  the  second  day  of  the  next  tenn  ol 
said  oonrt,  judgment  will  be  rendered  against  yon  thereon,'' whidi  w« 
signed  by  the  atlomeys  of  the  plainti£b^  and  where  the  defendant  mored  to 
quash  the  notice,  because :  1.  The  said  notice  does  not  set  forth  sufficiently 
the  nature  of  the  claim  against  the  defendant ;  2.  Said  notice  does  not  state 
that  the  note  sued  on,  was  assigned  by  the  payee,  or  any  one  else,  which 
motion  was  sustained  by  the  court,  and  the  cause  condnued ;  Sektj  That  the 
notice  informed  th^  defendant  of  all  that  the  law  deemed  requisite^  to  put 
the  defendant  upon  his  defence ;  and  tliat  the  court  erred  in  quashing  the 
notice. 

A  party  may  appeal  from  an  order  of  the  District  Court,  quashing  an  origiDal 
notice/ 

Appeal  from  the  Boone  District  CourU 

This  was  a  suit  bj  plaintiff  as  holder,  against  defendant 
as  maker,  of  a  promissory  note,  payable  to  L.  J.  Royster  or 
bearer.  The  defendant  moved  to  quash  the  notice,  and 
oontinue  the  cause,  because  the  original  notice  did  not  show 
that  the  note  had  been  assigned  to  plaintiff  by  Royster,  and 
did  not  sufficiently  advise  the  defendant  of  the  nature  of  the 
claim  against  him.  The  original  notice  reads  as  follows : 
"  To  James  Oorbin : 

"  Sir — ^You  are  hereby  notified  that  there  is  now  on  file  in 
the  office  of  the  clerk  of  the  District  Court  in  Boone  county, 
Iowa,  the  petition  of  Ellis  Elliott,  claiming  of  you  the  simi 
of  thirty  dollars,  as  money  due  on  a  promissory  note ;  and 
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that  unless  you  appear  and  answer  thereto  on  or  before  the 
second  day  of  the  next  term  of  said  court,  judgment  will  be 
Tendered  against  you  thereon, 

"  Ellis  Elliott,  Plaintiff:' 
The  Pistrict  Court  sustained  the  motion,  and  continued 
the  cause,  at  the  coats  of  the  plaintLO^  firom  which  decision 
lie  appeals. 

e/i  (7.  Knappy  for  the  appellant. 

J.  C.  HaJly  for  the  appellee. 

Stockton,  J. — ^A  promissory  note,  made  payable  to 
bearer,  is  negotiable,  and  transferable  by  delivery  only,  and 
needs  no  indorsement ;  any  person  bearing  or  presenting 
the  note,  becoming  in  that  case,  the  party  to  whom  the  maker 
of  the  note  promises  to  pay  it  The  holder  is  presmned  to  be 
the  owner,  for  consideration.  So,  the  note  in  this  suit,  being 
payable  to  L.  J.  Boyster  or  bearer,  the  plaintiff,  as  the  holder, 
is  presumed  to  be  tiie  owner.  Oreighton  v.  Qordon^  Morris^ 
41 ;  Hotehkiss  v.  TTiampdon^  lb.  156 ;  Shelton  V.  Sherfey^  S  G. 
Greene,  108 ;  Wilbur  v.  Tumtyr,  5  Pick.  526 ;  Dole  v.  Weeks, 
4  Mass.  451.  The  notice  to  defendant  in  this  case,  was  suffi- 
cient. The  maker  of  a  promissory  note,  payable  to  another  or 
bearer,  must  be  presumed  to  know  that  the  property  in  the 
note  paases  by  delivery,  and  he  must  reckon  on  the  possi- 
bility, at  least,  of  payment  being  demanded  by  some  one, 
not  the  original  payee.  The  notice  informs  defendant  of 
all  that  the  law  deems  requisite,  in  order  to  put  him  upon 
his  defence.  It  was  not  necessary  that  it  should  describe 
the  note  sued  on,  as  made  payable  to  Boyster  c^  bearer^  and 
duly  transferred  and  delivered  to  plaintiff. 

The  question  as  to  the  right  of  the  party  to  appeal  from 
the  order  quashing  the  notice,  and  continuing  the  cause, 
was  decided  by  this  court,  in  the  case  of  Worster^  Templin, 
Ac.  V.  Oliver^  Ante,  845.  We  think  there  can  be  no  doubt  of 
the  right  of  the  plaintiff  to  appeaL 

Judgment  reversed 
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Ford  v^  Jefferson  Countt. 

IThere  an  aoooont  against  a  county,  was  rejected  by  the  county  oomt,  ttom 
whicfi  deoisioB,  an  appeal  was  taken  to  the  District  Court ;  and  where  tiie 
■aid  county  filed  an  answer  in  the  District  Court,  pleading  a  8et-o£^  and  t 
former  a^udication ;  and  where  the  plaintiff  moyed  to  strike  the  answer 
ftom  the  files,  for  the  reason  that  no  pleadings  can  be  filed  after  appeal, 
whiah  motion  was  overruled  by  the  court;  BeH  That  the  court  did  not 
eiT  in  recusing  to  strike  out  the  answec. 

Ajppeal  from  ike  Keokuk  District  Cburt. 

Ford  filed  with  the  county  Judge,  an  account  against 
Jefferson  county,  the  items  of  which  are  set  down,  amount- 
ing to  fifteen  thousand  and  one  hundred  and  eighteen  dol- 
lars and  thirty-seven  cents.  The  whole  of  the  claim  was 
rejected,  and  the  plaintiff  appealed.  On  the  filing  of  the 
appeal  in  the  District  Court,  the  defendant  county  filed  an 
answer,  embracing  a  set-off,  with  their  bill  of  particulaia, 
amounting  to  twenty  thousand  and  fifty -nine  dollars  and 
twenty-nine  cents.  The  answer  also  sets  up  a  settlement 
and  payment,  and  pleads  a  former  adjudication  of  the  mat- 
ters involved.  The  plaintiff  moved  to  strike  out  the  an- 
swer, upon  the  ground  that  no  pleadings  can  be  filed  after 
appeal,  which  motion  was  overruled*  From  this  decision, 
the  plaintiff  appeals. 

Charles  Negvis^  for  the  appellant* 

James  F.  Wilson^  for  the  appellee* 

Woodward,  J.[1] — ^The  error  assigned  relates  to  the 
irefdsal  to  strike  from  the  files,  the  paper  called  an  answ^. 
The  question  is,  whether  in  this,  and  similar  cases,  any 

[II  WsiGBT^  0.  J.^  haying  been  of  counsel,  %otit  no  part  in  thiB  case. 
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pleadings  can  be  made  in  the  District  Court,  after  appeal. 
The  commonly  received  doctrine,  and  .one  which  has  been 
recognized  by  this  court,  is,  that  unliquidated  claims 
against  a  county  must  be  presented  to  the  county  judge  for 
allowance ;  and  if  rejected,  the  claimant  must  appeal,  and 
cannot  commence  an  action  in  the  ordinary  manner.  Can 
a  pleading  be'  filed,  or  can  the  defendant  answer  in  such 
cases,  after  appeal  ? 

It  ia  manifest  that  no  answer  or  defence  can  be  made 
•when  the  claim  is  presented  to  the  county  judge.  At  that 
stage  of  it,  the  transaction  is  like  presenting  an  account  to 
an  individual.  The  judge  admits  in  full,  or  in  part,  or  re- 
jects. Then  comes  an  appeal.  Perhaps  the  plaintiffs  argu- 
ment is  intended  to  be,  that  as  there  was  no  answer  ^led, 
(before  the  county  judge  perhaps,)  the  claim  must  be  taken 
as  admitted.  But  this  is  not  so.  There  could  be  no  answer 
made  when  the  claim  was  before  the  judge.  On  his  examina- 
tion of  it,  or  on  his  knowledge  of  it,  he  admits  or  rejects. 
When  the  cause  comes  into  the  District  Court  upon  appeal, 
either  the  whole  defence  must  lie  open,  without  pleading  to 
confine  and  govern  it,  or  else  pleading  must  be  allowed  after 
appeal — ^regarding  the  matter  as  a  cause  then  commenced 
in  the  higher  court.  The  statute  is  silent,  and  it  is  a  sub- 
ject for  judicial  construction.  But  it  is  to  be  remembered 
that  it  is  possible  for  the  pleadings  to  be  either  oral,  or  in 
writing,  as  before  a  justice  of  the  peace,  or  they  may  be 
thrown  open,  and  stand  unlimited,  without  any  statement 
of  them.  It  would  seem  that  it  was  not  a  matter  of  com- 
plaint for  the  plaintiff,  if  the  defendant  has  reduced  his 
defence  to  writing,  and  set  it  down  specifically  and  in  order. 
And  this  is  all  that  we  are  in  reality  called  upon  to  decide. 
The  question  is  not,  whether  the  defendant  mtiai  so  answer, 
but  whether,  having  so  answered,  the  court  erred  in  refus- 
ing to  reject  the  answer.  If  rejected,  what  did  the  plaintiff 
expect  ?  Was  it  that  the  cause  would  stand  as  one  unan- 
swered, or  on  default?  This  would  not  follow,  but  all 
matters  of  answer  and  defence  would  be  open,  undefined 
and  xmlimited.    The  question  is  sui  generis.    It  is  novel. 
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We  will  not  at  thifl  time  assame  to  determine  whether  ^le 
defendant  must  answer  in  such  case,  but  will  only  say  thai 
the  court  did  not  err  in  refusing  to  strike  out  the  answer. 

Judgment  affinned. 


AcBES  V.  Hai^cxx^e. 

Where  a  plalntiif  diaminee  hia  soit,  he  is  liable  fiv  all  the  ooeta  legally  made 

in  the  caae,  and  not  alone  for  thoee  that  maj  be  taxed  at  the  time  the  suit 

isdismiaaed. 
A  plaintiff  cannot,  by  diamiaging  hia  aoit,  and  paying  ooata  before  the  leton 

of  the  wiita  and  prooeas  in  the  handa^f  the  officer,  avoid  the  payment  of 

the  coata  made  thereon. 
Where  a  tranacript  from  a  jnatice  of  the  peace,  doea  not  ahow  the  amount  of 

the  ooata  in  the  caae,  the  Diatrict  Oonrt  may  require  the  jnatice  to  oertUy  to 

that  oonrt,  the  amoont  of  aach  ooata. 

Appeal  from  the  Ddawcare  Distriet  (hurt. 

This  case  was  commenced  befixre  a  justice  of  the  peace, 
and  taken  by  plaintiffs  to  the  District  Court  by  writ  of  error. 
From  the  return  of  the  justice,  it  is  shown  that  on  the  4& 
of  November,  1864,  the  plaintifiBs  filed  their  petition,  under 
oath,  allying  that  defendant  forcibly  detained  the  possesflioii 
of  a  certain  house,  and  that  notice  issued,  and  was  deliveied 
to  plaintiffs,  returnable  on  the  8th  of  the  same  month,  al 
10  o'clock,  A.  M.  y  that  a  subpoena  was  issued  on  the  part 
of  defendant,  and  on  the  7th,  at  defendant's  request,  a  venixe 
for  a  jury.  On  the  8th,  between  9  and  10  o'clock,  A.  1£, 
"  the  plaintiff  appeared  and  withdrew  their '  suit,  and  paid 
all  the  costs  charged  on  the  docket  to  that  time.  Subae* 
quently,  (and  about  12  o'clock,  as  the  justice  states,)  the 
venire  was  returned ;  the  defendant  asked  a  nonsuit ;  and 
the  plaintiffs  claimed  that  they  were  only  bound  for  the 
costs  charged  on  the  docket,  at  the  time  they  withdrew  their 
suit    The  magistrate  adjudged  plaintifib  to  be  in  de&uU^ 
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and  that  they  paj  the  costs.  It  appears  that  the  transcript 
of  the  magistrate  did  not  show  the  amount  of  the  costs,  nor 
that  he  rendered  judgment  for  any  specific  sum ;  that  the 
District  Court  permitted  him  to  certify,  by  way  of  amended 
return,  the  fee  bill ;  and  for  the  amount  so  certified,  and 
the  costs  in  that  court,  rendered  judgment  for  the  defend- 
ant   The  plaintiffii  appeal. 

A.  E.  Houesj  for  the  appellants. 

No  appearance  for  the  appellee. 

Weight,  0.  J.— Appellants  claim  that  the  District  C!ourt 
erred  in  affirming  the  proceedings  before  the  justice,  because 
the  justice  erred  in  the  following  particulars :  First.  In  sus- 
taining defendant's  motion  for  a  nonsuit,  after  plaintiff  had 
withdrawn  their  action.  SeconcL  In  rendering  judgment 
before  the  original  notice  wbb  returned,  and  when  he  had 
no  jurisdiction ;  it  not  appearing  that  said  notice  was  ever 
served.  They  also  urge  that  the  court  erred  in  permitting 
the  justice  to  certify  the  amount  of  the  costs  made  before 
him. 

This  judgment  must  be  affirmed.  It  could  make  no  pos- 
sible difference,  so  &r  as  plainti£b'  rights  were  concerned, 
whether  the  justice  rendered  judgment,  as  in  case  of  non- 
suit, when  they  voluntarily  withdrew  their  action;  or  whe- 
ther it  was  rendered  on  the  defendant's  motion.  The  con- 
sequences would  be  the  same  to  them,  in  either  event.  So 
&r  as  relates  to  the  question  of  jurisdiction,  and  rendering 
judgment  before  the  notice  was  returned,  it  is  sufficient  to 
say,  that  if  the  defendant  voluntarily  appeared,  (as  he  did 
in  this  case,)  it  is  immaterial  whether  any  notice  was  ever 
issued,  much  less  wheth^  the  one  issued,  was  ever  served. 
When  the  plaintiffis  filed  their  petition,  and  the  notice  was 
issued,  the  magistrate  had  jurisdiction,  as  &r  as  they  wei^ 
concerned,  and  though  the  defendant  was  not  served,  yet  if 
he  voluntarily  appelured,  the  notice,  so  &r  as  related  to  the 
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jurisdiction  of  the  court  oyer  the  persons  of  both  parties, 
was  an  unimportant  and  immaterial  paper. 

But  it  is  said  that  plaintiffs  were  required  to  paj  more 
costs  than  were  taxed  on  the  justices'  docket,  at  the  time 
they  dismissed  their  suit.  This  is  true,  and  in  this  we 
think  there  was  no  error.  They  were  bound  for  all  the 
costs  legally  made  in  the  case,  and  not  alone  for  those  that 
might  at  that  time  be  taxed  on  the  justices'  docket  They 
could  not,  by  dismissing  their  suit,  and  paying  costs  b^ore 
the  return  of  the  writs  and  process  in  the  hands  of  the 
officer,  avoid  the  payment  of  those  costs  made  thereon. 
The  District  Court  acted  entirely  within  the  sphere  of  its 
duty,  in  requiring  the  justice  to  certify  the  amount  of  costs 
made  before  him. 

Judgment  affirmed. 


Faibbrother  v.  Shaw  et  al 


In  order  to  enforce  the  performance  of  a  parol  oontract  for  the  sale  and  con- 
Teyance  of  real  estate,  the  existence  of  the  contract  and  ita  terms*  must  be 
shown,  and  that  the  yendee,  either  paid  a  part  of  the  purchase  money,  or 
took  possession  of  the  land,  under  the  oontract. 

Appeal  from  the  Jackson  District  (hurt 

This  was  a  bill  to  enforce  the  fulfillment  of  an  alleged 
oontract  for  the  sale  and  conveyance  of  a  parcel  of  land. 
The  contract  is  not  alleged  to  be  in  writing,  but  the  com- 
plainant avers,  that  John  Shaw,  in  his  lifetime,  contracted 
to  sell  the  said  parcel  for  the  sum  of  fifty  dollars ;  that  he 
paid  deceased  in  his  life,  a  part  of  the  price,  to  wit :  $23.25 ; 
that  he  has  ever  been  ready  to  pay  the  balance,  and  brings 
it  into  court;  and  that  he  took  possession  of  the  land  by 
virtue  of  the  contract,  and  with  the  consent  of  the  said  Shaw. 
The  answer  is  sworn  to,  being  called  for  under  oath,  and  it 
denies  the  ezistence  of  such  contract. 
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Smithy  McKinlay  A  Poor^  for  the  appellants. 

J.  W.  Jenkins  J  for  the  appellee. 

Woodward,  J. — ^It  is  not  claimed  that  the  contract  was 
in  writing.  Then  the  complainant  must  show  the  existence 
of  the  contract,  and  also,  either  that  he  paid  a  part  of  the 
purchase  money,  or  that  he  took  possession  under  the  con- 
tract There  is  some  testimony  showing  the  existence  of 
an  agreement  relating  to  some  land,  but  it  is  doubtful  whe- 
ther it  clearly  applies  to  the  parcel  here  claimed;  and  ad- 
mitting that  it  applies  to  this  land,  yet,  there  is  nothing 
showing  the  terms  of  the  agreement.  But  waiving  this 
point,  there  is  no  testimony  tending  to  show  a  payment  on 
this  contract  The  administrator  admits  that  the  deceased 
had  had  lumber  of  the  petitioner,  at  different  times,  amount- 
ing to  about  the  sum  claimed  to  have  been  paid,  but  she 
does  not  know,  nor  believe,  that  it  had  any  relation  to  such 
purchase.  This  is  all  the  testimony  on  this'point.  On  the 
question  whether  the  complainant  took  possession  under  the 
contract,  we  are  compelled  to  say,  that  there  is  no  evidence. 
We  are  clearly  of  the  opinion,  that  the  decree  below  should 
have  been  in  £tvor  of  the  respondentSj,  and,,  therefore^  the 
decree  of  the  District  Court  is  hereby  reversed. 


PoBTER  et  a?.  V.  Greek  et  al 


A  mortgagee  of  real  etstate^  is  a  purvtoer,  within  the  meaning  of  tlie  recording 
lawB  of  thiB  state. 


Appeal  from  the  Linn  District  Court 


106    817 


The  plaintiff  claim  title  to  a  tract  of  land  under  a  deed, 
dated  November  11,  1856,  and  recorded  January  9th,  1857. 
Defendant,  Green,  daima  a  lien  on  the  same  land  under  a 
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mortgage  fix)m  the  grantor  of  plaintiffe,  of  date  November 
18th,  1856,  which  was  recorded  January  5th,  1857.  The 
defendants  were  proceeding  to  foreclose  said  mortgage  by 
notice  and  sale  under  the  Code,  when  plaintiff  instituted 
this  proceeding  to  enjoin  said  sale,  claiming  that  said  mort- 
gage was  merely  a  cloud  upon  their  title,  and  not  a  substan* 
tial  lien  as  against  them  upon  said  land ;  but  that  if  it  was, 
that  they  might  be  permitted  to  redeem  the  same.  The 
court  below  held,  that  said  mortgage  was  not  a  lien  upon 
said  premises,  but  void  as  against  the  rights  of  said  plain- 
tiflGs,  and  thereupon  ordered  a  perpetual  injunction  as 
prayed.     Defendants  appeal 

libelly  Hvtbard  A  Stephens^  for  the  appellants. 

Is  a  mortgagee  a  purchaser,  within  the  meaning  of  the 
registry  law  of  Iowa  ?  See  definition  mortgage,  1  HiUiard 
on  Mort  2 ;  2  Bouv.  Law  Die.  408 ;  Littleton,  de£  Purchase, 
§  12.  The  mortgagee  has  a  distinct  and  independent  bene- 
ficial interest  in  the  estate.  Cholmonddy  v.  UUvion^  cited 
in  1  Hill  on  Mort.  105 ;  2  Story's  Eq.  Jur.  278  ;  Sdm  y. 
Starle^  7  Vesey,  288.  A  mort^Eige  is  a  conveyance  of  prop- 
erty, and  passes  it  conditionally  to  the  mortgagee.  Unilecl 
Staiee  v.  Fisher^  2  Curtis,  858  ;  United  States  v.  Hooe^  8  lb. 
78 ;  1  Peters,  647..  It  is  something  more  than  a  lien  for  a 
debt.  It  is  a  transfer  of  the  property  itself,  as  security,  for 
the  debt  It  is  not  a  mere  lien,  but  a  trust  estate.  Conrad 
v.  Atlantic  Ins.  Co.,  1  Peters,  647.  The  appellee  lays  stress 
on  our  statute,  which  leaves  the  legal  title  in  the  mortgagor. 
This  has  been  the  well  settled  law  of  this  country  and  Eng- 
land, since  the  days  of  Lord  Mansfield.  1  Hill,  on  Mort 
105,  and  eases  there  cited.  Land  is  acquired  only  by  descent 
or  purchase.  4  Kent  Com.  424 ;  Bouv.  Die.  408*  If  a  mort- 
gagee has  any  interest  in  the  land,  he  has  it  by  purchase. 
The  term  purchaser  embraces  every  mortgagee  and  his 
assignee.  4  Kent  Com.  168;  Dickerson  v.  Tiliinghast^  4 
Paige,  215 ;  19  Johns.  288. 

Wm.  0.  Thompson^  for  the  appellees,  relied  upon  the  fol- 
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lowing  authorities :  Code,  §§  468, 1210  and  1211 ;  4  Cowen, 
699 ;  18  Johns.  471 ;  4  lb.  222 ;  2  Binnej,  602 ;  16  Johns. 
262 ;  1  HiU  on  Mort  128. 

WmaHT,  C.  J. — But  one  question  is  presented  for  our 
determination  by  counsel,  and  that  is,  whether  a  mortgagee 
is  B,  purchaser^  within  the  meaning  of  the  recording  laws  of 
this  state.  Of  this,  we  entertain  no  doubt,  being  clearly  of 
the  opinion  that  the  law  designed  to  include  a  mortgage,  as 
fully  and  entirely  as  the  grantee  or  purchaser  in  an  absolute 
and  unconditional  conyeyance.  The  language  of  the  Code^ 
(§  1211,)  is,  that  "  no  instrument  affecting  real  estate  is  of 
any  validity  against  subsequent  purchasers  for  a  valuable 
consideration  without  notice,  unless  recorded  in  the  office  of 
the  recorder  of  deeds  of  the  county  in  which  the  land  lies 
as  hereinafter  provided."  And  then  by  section  1214,  it  is 
provided  that  the  recorder  mxist  indorse  upon  every  instru- 
ment properly  filed,  the  time  of  such  filing,  and  maJce  the 
proper  entries  in  the  "  entry  book,"  fix)m  which  time  "  such 
entries  shall  furnish  constructive  notice  to  all  the  world,  of 
the  rights  of  the  grantee  conferred  by  such  instrument." 

The  argument  of  appellees  is,  that  their  deed  as  between 
the  parties,  was  valid ;  that  they  were  only  required  to  file 
it  for  record  to  protect  themselves  against  a  subsequent 
purchaser  without  notice,  for  a  valuable  consideration ;  that 
the  defendants  are  mortgageeSj  but  not  pwrchasers  ;  and  that 
they  therefore  took  nothing  by  said  mortgage,  though  it 
may  have  been  recorded  prior  to  the  deed  of  said  plaintifib. 
On  the  other  hand,  the  argument  of  appellants  is,  that  while 
said  deed  was  valid  as  between  the  parties  thereto,  yet  it 
was  of  nc  validity  against  a  subsequent  purchaser ;  that  the 
defendants  are  subsequent  purchasers  for  a  valuable  consid- 
eration, without  notice ;  and  that  they  had  their  instrument 
affecting  said  real  estate,  filed  for  record,  before  the  deed  of 
plaintifis  was  so  filed,  and  thus  they  acquired  a  priority  of 
title  or  lien.  At  common  law,  a  mortgage  must  be  by  deed, 
and  the  term  originally  signified  that  the  estate  thus  con* 
veyed,  became  dead  to  the  mortgagor,  unless  the  condition 
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was  performed  at  the  time  appointed.  We  also  learn  from 
the  books,  that  it  was  a  feoffment  upon  condition,  or  the 
creation  of  a  base  or  determinable  fee,  with  a  right  of 
revertu  attached  to  it.  Hebron  v.  Ckntre,  11  N.  H.  571 ; 
1  Milliard  on  Mortgages,  8.  ^gain,  it  has  been  said,  that  a 
mortgage  is  the  oo&vejance  of  an  estate  by  way  of  pledge, 
for  the  security  of  a  debt,  and  to  become  void  on  the  pay- 
ment of  it.  4  Kent,  188.  Another  definition  given  is,  that 
it  is  a  conveyance  of  lands  by  a  debtor  to  his  creditor,  as  a 
pledge  and  security  for  the  repayment  of  money  borrowed, 
or  the  performance  of  a  covenant,  with  a  proviso  that  such 
conveyance  shall  be  void  on  payment  of  the  money  and  in- 
terest, on  a  certain  day,  or  the  performance  of  such  coven- 
a-nt  by  the  time  appointed,  by  which  the  conveyance  of  the 
land  becomes  absolute  at  law,  yet  the  mortgagor  has  an 
equity  of  redemption,  that  is,  a  right  in  equity,  on  the  per- 
formance of  the  agreement  within  a  reasonable  time,  to  call 
for  a  reconveyance  of  the  land.  Cruise  Dig.  L.  15,  §  11 ; 
1  Watts,  140;  1  HiU  on  R.  P.  871. 

So  in  1  Pow.  on  Mort  4,  7,  we  are  told,  that  it  is  an  ab- 
solute pledge,  to  become  an  absolute  interest,  if  not  re- 
deemed at  a  certain  time.  The  title  of  the  mortgagee  is 
said  to  be,  not  a  mere  lien  depending  on  possession,  but  a 
real  interest,  though  conditional.  Barnard  v.  Eaion^  2 
Crancb,  804.-  So  in  the  case  of  the  U,  S.  v.  JFh'tur^  2  Cranch, 
868,  ^'  a  mortgage  is  a  conveyance  of  property,  and  passes 
it  conditionally  to  the  mortgagee.^'  And  finally,  in  the  lan- 
guage of  Story,  J.,  in  Conrad  v.  Atlantic  Ins.  Cb.,  1  Pet 
441,  a  mortgage  is  not  only  a  lien  for  a  debt,  but  it  is  some- 
thing more,  it  is  a  transfer  </  the  property  itself  as  security 
for  the  debt. 

This  must  be  admitted  to  be  true  at  law,  and  it  is  equally 
true  in  equity,  for  in  this  respect  equity  follows  the  law.  It 
does  not  consider  the  estate  of  the  mortgagee  as  defeated 
and  reduced  to  a  mere  lien,  but  it  treats  it  as  a  trust  estate, 
And  according  to  the  intention  of  the  parties,  as  a  qualified 
estate  and  security.  When  the  debt  is  discharged,  there  is 
a  jpesulting  trust  for  the  mortgagor.    It  is,  therefore,  only 
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in  a  loose  and  general  sense,  that  it  is  sometimes  called  a 
lien,  and  then,  only  by  way  of  contrast  to  an  estate  absolute 
and  indefeasible.  And  it  is  doubtless  in  this  general  sense^ 
that  in  H<Ul  y.  SaviUy  3  G.  Greene,  37,  a  mortgage  is  spoken 
of  as  a  pledge  or  chaige  upon  the  land ;  and  that  the  legal 
rights  and  remedies  of  others  may  be  asserted  to  the  prop* 
erty,  subject  to  the  lien  of  the  mortgage.  We  have  no  dif- 
ficulty &om  these  authorities,  in  concluding  that  while  the 
mortgage  does  create  a  Uen  upon,  the  property  mortgaged, 
yet  that  it  also  operates  to  transfer  to  the  mortffa^ee  a  quali* 
fled  or  conditio^  estate,  which  becomes  yoid?n  the  pay- 
ment  of  the  debt,  or  the  performance  of  the  coyenant. 
Again ;  if  the  mortgagee  is  not  a  purchaser,  and  if  the  in- 
terest acquired  by  him  in  the  land,  is  not  acquired  by  pur* 
chase^  how  is  it  acquired  or  held?  Except  a  man  hath  his 
title  or  interest  in  lands  by  descent,  he  must  haye  it  by  pur* 
chase.  These  are  the  only  methods  by  which  an  interest  in 
real  estate  can  be  lawfully  acquired.  Hence,  to  purchase^ 
in  the  enlarged  and  technical  sense,  is  defined  to  be  the  law* 
ful  acquisition  of  real  estate  by  any  means  whatever,  except 
descent.  Bouvier  L.  Diet.  tit.  Purchase.  And  in  the  same 
section,  quoting  from  Littleton, ''  purchase  is  called  the  pos- 
session of  lands  or  tenements  that  a  man  hath  by  his  own 
deed  or  agreements,  into  which  possession  he  cometh,  not  by 
title  of  desQpnt  from  any  of  his  ancestors  or  cousins,  but  by 
his  own  deed."  It  is  in  this  sense  that  we  suppose  the  leg* 
islature  used  the  term  purchaser,  and  we  cannot  believe 
that  it  was  only  designed  to  include  those  only  who,  by 
their  deeds,  acquired  at  once,  an  absolute  and  indisposable 
estate  in  the  land. 

But  it  is  argued  that  under  the  Code,  the  mortgagor  re- 
tains the  legal  title,  and  that  there  is,  therefore,  an  inconsis- 
tency in  saying  that  the  mortgagee  is  a  purchaser.  It  is 
true  that  in  the  absence  of  stipulations  to  the  contrary,  he 
does  retain  such  title,  and  the  right  to  the  possession  of  the 
estate.  Code,  §  1210.  We  are  not  aware  that  this  sec- 
tion places  the  mortgagor,  so  far  as  the  question  now 
before  us  is  concerned,  in  any  different  position,  or  gives 
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him  any  greater  right,  than  he  would  have  had,  and  did 
have;  independent  of  the  Code.    In  Hall  v.  Samll,  supra,  it  is 
said  that  the  mortgagor  of  land  has  generally  been  considered 
the  owneTj  subject  only  to  the  lien  of  the  mortgagee.    The 
lights  and  interest  of  the  mortgagor,  it  is  said,  do  not  pass 
to  the  mortgagee,  until  he  acquires  possession — citing  Wal' 
ion  V.  Orosby,  14  Wend.  63.    And  such  we  understand  to 
have  been  the  general  settled  rule,  without  reference  to 
statutory  regulationa     Perkins  v.  Dibbk,  10  Ohio,  4S8; 
Wkiie  V.  WhUney,  3  Mete.  84;  King  v.  SL  MuJiaels,  1  Doug. 
682 ;  JSwen  v.  Hobbs^  6  Mete.  S.    In  this  last  ease,  Shaw, 
CX  J.,  gives  in  a  brief  compaas,  what  we  regard  as  a  correct 
statement  of  the  relation  which  exists  between  the  mortga> 
gor  and  mortgagee :  ^^  The  first  great  object  of  a  mortgagee," 
says  he,  ^'  is  in  the  form  of  a  conveyance  in  fee,  to  give  to  the 
mortgagee  an  effectual  security,  by  the  pledge  or  hypotheca- 
tion of  real  estate,  for  the  payment  of  a  debt,  or  the  per- 
formance of  soma  other  obligation.    The  next  is,  to  leave  to 
the  mortgagor,  and  to  purchasers,  creditors  and  all  others 
claiming  direct  through  him,  the  Ml  and  entire  control, 
disposition  and  ownership  of  the  estate,  subject  only  to  the 
first  purpose,  that  of  securing  the  mortgagee.    Hence  it  is, 
that  as  between  the  mortgagor  and  mortgagee,  the  mortgage 
is  to  be  r^arded  as  a  conveyance  in  fee,  because  that  con- 
struction best  secures  him  in  his  remedy,  and  ]^s  ultimate 
right  to  the  estate,  and  to  its  incidents,  the  rents  and  profits. 
But  in  all  other  respects,  until  foreclosure,  when  llie  mort* 
gagee  becomes  the  absolute  owner,  the  mortgage  is  deemed 
to  be  a  lien  or  charge,  subject  to  which  the  estate  may  be 
conveyed,  attached,  and  in  other  respects  dealt  with,  as  the 
estate  of  the  mortgagor.    And  all  the  statutes  upon  the 
subject,  are  to  be  so  construed,  and  all  rules  of  law,  whether 
administered  in  law  or  equity,  are  to  be  so  applied,  as  to 
carry  these  objects  into  effect" 

Under  our  law,  while  the  mortgage  has  the  form  of  a  con- 
yeyance  in  fee,  yet  it  is  not  strictly  true,  as  between  the 
parties,  that  it  is  to  be  treated  as  such,  for  the  technical  legal 
title  remains  with  the  mortgagor.    This  legal  title,  and  all 
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Us  inteTest,  however,  may  be  dirested  hj  &recIo6t»re,  a&d 
Ihifl  irithout  any  otber  or  ftu^tber  act  or  ooayeyanoe  on  the 
{Mttt  of  the  mortgagoor.  While  he  letaios  the  legal  title, 
iiy&mSofrej  it  is  afeOl  true  that  the  mortgagee  ie  not  thereby 
dapn^^d  of  any  remedy  to  which  he  wonld  otherwise  be 
entitiied  nnder  his  mortgagB*^nor  to  be  defeated  in  bia  nUi* 
xaate  right  to  enfbioe  the  oollection  of  his  debt,  by  a  sale  of 
&/b  mortgaged  premises.  Once  more :  if  mortgages  are  not 
iwdsded  in  the  provisioas  of  the  Code,  segulatiug  the  re^ 
oordifl^  of  instruments  affeeting  real  estate,  then  they  ace 
in  this  respect  left  entirely  unprovided  for  by  our  law.  That 
18  to  say,  if  morligages  are  not  to  be  acknowledged  and  re- 
ecxrded  in  the  same  manner,  and  snlgeot  to  the  same  rules, 
as  ether  deeds  of  oonveyance,  then  theire  is  no  statutory 
pvovision  regulating  the  manner  of  their  e?cecution,  nor  the 
effeet  of  the  failure  to  record  the  same,  upon  the  rights  of 
fiieae  who  may,  eiiher  prk)r  or  subsequent  to  the  execution 
of  sueh  mortgage,  become  interested  in  the  property.  We 
oannot  believe  that  in  a  matter  of  so  great  and  general  im- 
peortance,  and  involving  so  many  interest  the  law  making 
pCKwer  have  be^i  silent 

Judgment  revesrsed. 


OOMPTOK  i;.  COICSA. 

WbiBie  a  bill  in  chancery  charges  material  &ct8  to  be  within  the  knowledge, 
and  certain  acts  to  hare  been  done  at  the  instigation,  of  tbe  respondent,  and 
the  answer  does  not  respond  to  sooh  cfaai^es^  saoh  cbarges  am  to  be  taken 

4.  reetpondent  ui  dumoery  cannot  pray  ai^ytbinf  in  his  aoswer,  except  to  be 

dismissed  the  coiirt 
Vhe  has  any  relief  to  pray,  or  disoorery  to  seek,  he  mnst  do  so  by  a  bill  ef 

lili  own,  or  he  may  make  his  answer  a  onas  biS. 

Ajjpedl  from  the  Jfusoatine  D($irtct  (hurl. 

tCHX  petition  in  ihia  case  allege^  ihat  the  e(»nplainant  in 
Vol.  IV.  87 
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August,  1861,  gave  a  mortgage  to  one  Gbtton,  on  160  acres 
of  land  in  Muscatine  county,  to  secure  the  payment  of  a 
promissory  note  for  $150,  due  in  fifteen  months ;  that  ib 
complainant  resided  at  the  time  in  Illinois;  that  Gattoa 
transferred  the  note  to  one  Oampbell,  and  Camphell  to 
Fletcher,  and  that  when  complainant  came  to  Iowa  to  pay 
the  note,  Gatton  told  him  he  had  no  Airther  interest  in  it^ 
but  could  not  tell  him  where  the  note  was,  and  he  retained 
to  Illinois,  without  paying  it ;  that  he  heard  nothing  more 
of  it,  until  in  the  year  1858,  he  learned  that  the  respond- 
ent, Jno.  Comer,  was  in  possession  of  the  land,  and  was 
claiming  to  be  owner  of  the  same,  by  virtue  of  a  purchase  at 
sheriff's  sale,  under  a  decree  of  foreclosure  against  com- 
plainant in  the  District  Court  of  Muscatine  county,  in  a  suit 
brought  in  the  name  of  Gatton,  for  the  use  of  said  CampbelL 
The  petitioner  avers  that  he  was  never  notified  according  to 
law,  of  the  pendency  of  any  suit  of  foreclosHre  against  him 
on  said  note  and  mortgage ;  and  that  the  {>roceedingB  and 
the  sale,  if  any  was  made,  under  the  same,  were  void  for 
want  of  such  notice.  He  prays  that  the  same  may  be  de* 
dared  void  by  decree  of  the  court ;  and  that  not  knowing 
who  is  the  holder  or  owner  of  said  note  and  mortgage,  nor 
to  whom  to  pay  the  same,  that  he  may  be  permitted  to  pay 
the  amoiml  of  the  same  into  court,  for  the  use  of  the  p6^ 
son  who  may  be  entitled  thereto.  The  petitioner  makes 
Gatton,  Comer,  Campbell  and  Fletcher  parties  to  the  suit 
He  prays  for  discovery  and  general  relief,  and  for  an  injunc- 
tion against  Comer,  who  is  in  possession,  restraining  him 
firom  cutting  or  destroying  the  timber  on  the  land,  which 
he  avers,  constitutes  its  chief  value. 

There  is  no  appearance  or  answer  by  Gatton.  Comer 
answers,  and  disclaims  holding  title  to  the  land  by  virtue  of 
the  purchase  at  sheriff's  sale,  and  claims  to  hold  the  same 
under  an  alleged  parol  agreement  between  complainant  and 
himself,  by  which  he  avers  complainant  agreed  to  sell  him 
the  land  for  $250.  He  avers  that,  after  the  suit  was  com- 
menced on  the  note  and  mortgage,  the  complainant  proposed 
to  respondent,  to  purchase  the  land  at  the  price  aforesaid ; 
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that  out  of  the  amomnt,  respondent  might  pay  the  morl^age 
on  the  land,  and  for  the  balance,  have  time  of  payment,  and 
if  respondent  aooepted  the  proposition,  he  was  to  notify 
complainant  in  Illinois.  He  allies  that  he  afterwards  ac- 
cepted the  complainant's  proposition,  and  wrote  to  him  to 
that  effect;  that  he  purchased  the  note  and  mortgage  of 
Fletcher,  but  not  hearing  from  complainant,  in  answer  to 
his  letter,  and  not  knowing  any  reason  for  his  silence,  he 
suffered  the  suit  of  foreclosore,  already  commenced,  to  pro- 
oeed  to  judgment,  and  purchased  the  lands  at  sheriff's  sale 
on  the  judgment,  in  order  to  compel  complainant,  to  fulfill 
his  agreement  of  sale  with  respondent.  He  admits  that  he 
bid  off  the  land  at  the  sale,  for  more  than  the  amount  of  the 
Judgment ;  that  he  durected  the  sheiiff  to  hold  the  >executio& 
in  his  hands,  until  he  should  be  able  to  see  complainant; 
-and  that  the  sheriff  went  to  California,  and  the  execution 
has  never  been  returned. 

Fletcher,  in  his  answer,  states  that  he  received  tiie  note  on 
*com{dainant  from  Campbell,  in  part  payment  for  land  sold 
Gamipbell,  and  was  to  credit  Campbell  with  the  amount 
jreceived  by  him  on  the  note ;  that  he  never  saw  the  mort- 
gage ;  and  that  he  left  the  note  for  collection  with  an  attorney 
in  Muscatine ;  that  before  judgment  was  obtained,  Comer 
came  to  him  and  wished  to  purchase  the  note;  that  he 
told  him  he  did  not  know  that  he  had  any  right  to 
tsell  it,  but  finadly  received  from  Comer  the  amount  of  the 
note  and  interest,  and  transferred  it  to  him.  Campbell's 
answer  states  that  he  received  the  note  and  mortgage  from 
*Oatton,  and  transferred  it  to  Fletcher,  without  assignment, 
as  collateral  security.;  that  Fletcher  was  to  credit  him  with 
the  amount  received  on  the  note  from  Compton ;  that  he  did 
not  part  with  his  interest  in  the  note,  and  did  not  direct  suit 
io  be  brought  against  Compton,  until  he  could  be  written 
•to  and  heard  from^  and  that  he  never  authorized  or  directed 
a  sale  of  the  land  on  the  judgment  against  Compton,  and 
did  not  hear  of  it  untU  some  time  after  it  took  place. 

The  District  Court,  on  the  hearing,  rendered  a  decree  in 
i&vor  of  complainant^  setting  aside  the  proceedings  in  fote* 
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doBQie,  afid  the  sheriff's  sale  imder  exeoation;  dirootisg 
that  oompkiimnt  should  pay  kito  ecKirt^  for  ihe  tiae  of  the 
party  entitled  thereto,  the  amount  of  prinoipal  and  iixtereit 
due  on  the  mortgage;  and  perpetuating  the  injunotioa 
granted  against  Comer*    From  this  deoiee,  Comer  appeak 

Cloud  S  O^CbMi&r,  toot  ihe  appellant. 

JiidiiMui  A  Bto^  for  Ae  appellea. 

Stocetok,  J.*^The  oomplatnant  seeks  relief  in  eqoitf, 
against  eertain  proceedings  had  in  the  District  Court  of  Mus- 
oatine  county,  to  foreclose  a  mort^gage  giren  by  him  on 
eertain  lands  in  said  oountj,  and  for  a  deoree  that  flltffl 
allow  him  to  come  in  and  pay  off  and  discharge  the  nKnt' 
{;age.  He  also  seeks  such  a  discovery  firom  the  ro^XHid- 
entSy  as  shall  inform  him  of  the  true  state  of  £ietB,in  respeflt 
to  the  sale  of  said  lands,  made  by  the  sheriff  under  the 
decree  rendered  in  said  suit.  The  reasooB  alleged  by  As 
Qomplaina&t,  why  the  prooeedinga  in  said  farecksme  sift 
should  be  set  aside,  and  the  sheriff's  sale  held  for  nau^^ 
are,  that  at  the  time  of  the  eommeno^Biast  «f  the  soi^  hd 
was  a  resident  of  the  state  of  Ilfinoia ;  that  iheie  was  no 
such  notice  given  of  the  p^idency  cf  the  suit,  as  is  required 
by  law ;  that  the  suit  was  comm^aced  on  Ae  13th  of  Ms^ 
by  deliveiiag  the  original  notice  to  the  sheriff;  that  the 
same  was  by  him  on  the  next  day,  ^^  returned  mot  found;" 
that  dae  term  of  the  District  Court,  at  whk^  the  decree  ef 
ftrooloeure  was  rendered,  commenced  on  the  7ik  of  Jue 
thereafter;  and  that  the  four  weeks'  notree  1^  pubfioalkv, 
^required  by  htw,  oould  not  have  been  given  between  tiis 
«add  14th  of  May,  and  7th  of  June  su0O6edang ;  that  no  le- 
tnana  hasbeenmade  by  the  sheriff  of  the  «z;eouti<Hi,  on  whioh 
Ae  laads  were  sold,  and  no  deed  for  the  samfb  foom  the 
sheriff  to  the  purchaser  is  on  record;  that  the  complaisaiA 
only  knows  fimn  nunor,  that  such  sale  has  ever  been  mad^ 
amd  is  informed  and  believes  that  esie  of  iHae  pieocs  of  Und, 
tfaesamehaviiig  been  sold  in  paarcels,biox^hty  at  the  sheriff^ 
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0i}e,  a  greater  amotint  than  was  neoesflarj  to  pay  the  jtfcdg* 
ment  and  costs,  notwithstanding  which  &ct,  all  the  land 
was  sold,  and  no  part  of  the  pnicbase  money  has  been  pud, 
nor  any  snrplns  aooonnted  for  to  complainant.  These 
things^  he  alleges,  were  all  done  witii  the  knowledge  of  re* 
spondent  Ck>mer,  who  is  in  possession  of  the  land,  and 
daims  to  own  the  same  by  virtue  of  the  proceedings  afore- 
said, and  who  is  alleged  to  hare  been  the  contriver  of  all 
the  nnfidr  practices  charged,  and  who,  though  requii^d,  re* 
Ibses  to  give  to  complainant  any  information  or  satiefiustion 
in  die  premises. 

The  respondent  Comer,  while  he,  by  his  answer,  claims 
the  l^al  and  equitable  tide  in  the  land,  makes  no  answer 
to  the  material  allegations  of  the  complainants  bill.  The 
ftots  as  to  the  means  by  which  the  decree  was  proonred, 
and  land  sold,  being  charged  to  have  been  within  the  knowl- 
edge of  Comer,  and  to  have  been  done  at  his  instigation, 
not  being  replied  to  by  him,  are  to  be  taken  as  true ;  and 
we  have  only  to  inquire,  whether  the  new  matters  set  VLp 
by  Comer,  in  his  answer,  by  way  of  defence,  are  sufficient 
to  defeat  complainant's  right  to  the  relief  prayed  for.  In 
ihis  answer,  without  making  it  a  cross  bill,  or  seeking  any 
discovery  jBrom  complainant,  in  reply  to  its  averments,  Co- 
mer prays  that  the  court,  on  final  hearing,  will  decree  the 
lands  to  him.  And  that  complainant  be  required  to  con* 
vey  the  lands  to  him  by  good  Mid  sufficient  deed. 

The  respondent  cannot  pray  anything  in  his  answer,  ex- 
cept to  be  dismissed  the  court  She  has  any  relief  to  pray, 
or  discovery  to  seek,  he. must  do  so  by  a  bill  of  his  own,  or 
he  may  make  his  answer  a  cross  bill.  Morgan  v.  Tipton^  8 
McLean,  889 ;  McConndl  v.  Eoddm^  2  Oilman,  640 ;  Darnell's 
Chancery  Practice,  chapter  81.  The  matters  set  up  by  the 
answer,  are  not  presented  in  such  shape  as  to  be  available 
to  respondent)  either  as  a  bar  to  the  relief  sought  by  com* 
plainant)  or  as  ground  on  which  the  ooort  can  base  any 
decree  in  favor  of  respondent. 

Waiving,  however,  for  the  present,  tH  questions  as  to  the 
form  in  which  the  matter  of  the  answer  is  presented,  we  in- 


662  SUPREME  COUET  OASES.— ISST. 

Compton  ▼.  Gomer. 

■  .  II . .  ■  III 

quire  as  to  its  sufficiency^  in  point  of  substance,  to  defeai 
complainant's  claim  to  Telief.  It  is  evident  that  Comer  can- 
not claim  the  land  bj  virtue  of  the  parol  agreement  with 
C!ompton,  and  bj  virtue  of  the  purchase  at  sheriff's  sale,  at 
the  same  time.  They  cannot  both  standi  and  one  or  the 
other  he  is  compelled  to  abandon.  He  has  chosen  to  aban- ' 
don  his  claim  of  title  under  the  purchase  at  sheriff's  sale^ 
and  to  rely  on  the  alleged  parol  agreement  with  ComptoiL 
How,  then,  does  the  case  stand,  viewing  it  in  the  light  in 
which  it  is  sought  to  be  placed  by  respondent,  as  a  purchase 
of  the  land  by  him  from  complainant  ?  We  are  of  opinion, 
that  the  evidence  is  not  sufficient  to  show  a  proposition  on 
the  part  of  complainant  to  sell  the  land,  accepted  by  Gomer, 
and  notice  of  such  acceptance  given  to  complainant.  It 
was  not  sufficient  to  show  that  respondent  addressed  a  letter 
to  complainant,  through  the  post  office  at  Middleton,  Illinois, 
accepting  the  proposition,  without  evidence  that  complain- 
ant received  the  letter.  Nor  can  the  purchase  ai  the  mort- 
gage by  respondent,  be  regarded  in  the  light  of  a  payment 
by  him  to  Compton,  upon  the  land.  The  respondent  did 
not  so  regard  it  himself.  He  prosecuted  the  suit  on  the 
mortgage,  commenced  by  Fletcher,  to  judgment  against 
Compton,  issued  execution  on  the  judgment,  and  bought  in 
the  land  at  the  sheriff's  sale.  There  is  a  wide  difference 
between  payment,  which  would  have  satisfied  and  extin- 
guished the  mortgage,  and  the  purchase  of  it  by  respondent, 
and  his  attempt  to  enforce  it  as  a  valid  and  subsisting  de- 
mand against  complainant,  by  prosecuting  the  suit  to  judg^ 
ment,  and  selling  the  land  to  satisfy  it  As  req)ondent 
abandons  all  claim  to  the  land  under  the  sheriff's  sale,  it  is 
no  answer  to  the  objection,  to  aver  that  he  sold  the  land 
under  the  judgment  of  foreclosure,  in  order  that  he  mi^t 
keep  it  in  such  a  position  as  to  compel  Compton  to  fulfill  his 
verbal  contract  with  him.  Nor  can  respondent's  possession 
of  th^  land  in  any  respect  strengthen  his  claim.  Such 
possession,  to  be  of  any  avail,  must  have  been  with  the 
actual  or  implied  consent  of  C(Hnpto%  and  under  and  by 
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yirtue  of  the  contract  of  sale.  But  if  no  contract  or  agree- 
ment is  shown,  neither  payment  by  respondent,  nor  posses- 
don  of  the  land,  is  of  any  avail. 

4^  Decree  affirmed. 


MiNTER,  Ex.  V.  Hite  et  ux. 

It  is  not  a  suiSicient  reason  for  setting  aside  the  verdict  of  a  jaiy,  and  ordering  a 
new  trial,  that  a  portion  or  all  of  the  Jurors,  sapposed  that  their  verdict,  if 
for  the  defendant,  would  not  be  a  bar  to  a  sabeeqaent  suit  by  the  plaintiff, 
for  the  same  cause  of  action. 

Where,  in  an  action  against  husband  and  wife,  on  a  promissory  note,  made  bj 
the  wife  as  executrix,  the  execution  of  which  note  was  denied  under  oath, 
the  jury  returned  a  verdict  for  the  defendants ;  and  where  the  plaintiff 
moved  the  court  for  a  new  trial,  on  the  ground  of  a  mistake  of  the  jury  as 
to  the  law  and  fiicts  of  the  case,  and  a  wrong  impression  as  to  the  rights  of 
the  parties^  which  motion  was  accompanied  by  the  affidavits  of  two  of  the 
jurors— one  of  whom  states,  that  in  making  up  the  verdict,  he  was  under  the 
impression,  that  if  the  jury  found  for  the  defendants,  it  would  not  prevent 
the  plaintiff  fh>m  bringing  another  suit,  and  recovering  of  the  defendants ; 
that  he  was  satisfied  that  defendants  owed  plaintiff  the  money ;  and  tha^ 
except  under  the  impression  stated,  he  would  not  have  consented  to  a  ver- 
dict against  the  plaintiff;  and  the  other  states,  that  he  was  satisfied  that  the 
wife  had  borrowed  the  money  claimed  by  plaintiff,  and  had  directed  the 
note  sued  on,  to  be  signed  and  executed  for  her;  that  in  agreeing  to  a  ver- 
dict for  defendants^  he  supposed  that  such  verdict  would  not  be  a  bar  to  a 
future  suit  and  recovery  by  the  plaintiff  against  defendants ;  that  the  greater 
part  of  the  jury  were  of  opinion,  that  the  verdict  for  defendants  would  be  no 
bar ;  and  that  he  is  not  now  satisfied  with  the  verdict,  ^d  would  not  again 
consent  to  a  verdict  for  defendants ;  and  where  the^^laintiff  also  moved  the 
court  to  allow  him  time  to  procure  the  affidavits  of  the  jurors  who  tried  the 
cause,  in  order  to  show  that  the  jury  was  mistaken  in  the  law,  as  to  the 
oondusivenees  of  their  verdict,  in  case  they  found  for  defendant,  which  mo- 
tion was  supported  by  the  affidavit  of  the  plaintiff's  attorney,  in  which  be 
states  that  he  had  conversed  with  two  of  the  jaron,  sinoe  the  rendition  of 
the  verdict,  and  whose  affidavits  had  been  procured  and  filed;  that  he  be- 
lieved there  was  sufficient  ground  to  authorize  the  granting  of  a  new  trial, 
if  time  was  allowed  to  procure  the  affidavits  of  the  remaining  jurors ;  and 
that  the  plaintiff  would  be  able  to  show  that  the  juiy  were  mistaken  in  the 
law  applicable  to  the  case,  both  of  which  motions  were  overruled  by  the 
court;  Belif  That  the  motions  were  properly  overruled. 
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Appeal  from  ihe  Jefferson  District  Court. 

Suit  on  promifisory  note,  pnrportifig  to  have  been  made 
by  defendant  Bossana,  as  executrix  ^#f  Hugh  Defiranoe^ 
deceased.    The  defendants  by  their  answer,  under  oath, 
denied  the  execution  of  the  note,  and  denied  any  indebted- 
ness to  plaintiff.    A  trial  being  had  on  this  issue,  the  jury 
returned  a  verdict  for  the  defendants.    The  plaintiff  moved 
the  court  for  a  new  trial,  the  grounds  for  which  were  an 
alleged  mistake  of  the  jury,  as  to  the  law  and  facts  of  the 
case,  and  a  wrong  impression  as  to  the  rights  of  the  par- 
ties.   Acc(Hnpanying  the.motion,  plaintiff  iBled  the  affidavits 
of  two  of  the  jurors  who  tried  the  causeb    One  of  them 
states  that  in  making  up  their  verdict,  he  was  under  the 
impression,  that  '*  if  the  jury  found  for  the  defendant^  it 
would  not  prevent  the  plaintiff  from  bringing  another  suit^ 
and  recovering  of  the  defendants;"  that  he  was  "fc*»fl<M 
that  defendant  owed  plaintiff  the  money ;  and  that  except 
under  the  impression  stated  above,  he  would  not  have  con- 
sented  to  a  verdict  against  the  plaintiff.    Another  juior 
states,  that  he  was  satisfied  that  the  defendant  Boesana  had 
borrowed  the  money  claimed  by  plaintiff  and  had  direoted 
the  note  sued  on  to  be  signed  and  executed  for  her ;  that  in 
agreeing  to  a  verdict  for  defendants^  he  supposed  that  such 
verdict  would  be  no  bar  to  a  future  suit  and  recovery  by 
plaintiff  against  defbndants ;  that  &e  greater  part  of  the 
jury  were  of  opinion,  that  the  verdict  for  defendant  would 
be  no  bar ;  and^  that  he  is  not  now  satisfied  with  the  verdict^ 
and  would  not  i%;ain  consent  to  a  verdict  fi)r  defendant 
The  plaintiff  also  moved  the  court  to  allow  him  time 
to   procure  the  affidavits  of  the  jurors  who    tried  the 
cause,  in  order  to  show  that  the  jury  were  mistaken  in 
the  law,  as  to  the  conclusiveness  of  their  verdict,  in  case 
they  found  for  defendant.    The  affidavit  of  the  plaintiff's 
attorney  was  filed,  which  went  to  show  that  he  had  con- 
versed with  two  of  the  jury,  since  the  rendition  of  the  ver- 
dict, and  whose  affidavits  had  been  prooored  and  filed,  and 
that  he  believed  that  there  was  sufficnent  ground  to  aiitlio- 
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xiie  tihe  grantmg  of  a  new  trials  if  time  was  allowed  by  the 
oourt,  to  proextie  the  affldayite  of  the  remaining  jurors,  aad 
that  plaintiff  would  be  able  to  show  that  the  jury  were  nm- 
taken  in  the  law  applicable  to  the  ease;  and  that  sinoe  the 
trial  of  the  oause^  and  up  to  the  time  of  the  adjournment  of 
the  court,  about  to  take  place,  there  had  been  no  opportur 
nity  to  converse  with  the  remaining  jurors,  because  they 
had  immediately  been  called  into  the  jury  box  to  try  aa- 
other  cause.  The  court  oyerruled  the  motion  of  the  plain* 
ti£^  for  time  to  be  aUowed  him  to  procure  the  affidavits  of 
Hie  remliining  jurors,  and  overruled  the  motion  for  a  new 
trial    Plaintiff  files  a  bill  of  exception  and  appeals. 

(Z  Negus  J  for  the  appellant. 

Slagle  <t  AcheMij  for  the  appellees. 

Stocktok,  J. — ^The  appellant  instets  that  the  District 
Court  erred  in  overruliug  the  motion  for  a  new  trial.  It  is 
not  claimed  that  the  verdict  of  the  jury  asked  to  be  set 
aside,  was  contrary  to  the  evidence  or  to  the  instruction  of 
the  court.  No  exception  was  taken  to  the  ruling  of  the 
court.  And  the  evidence  on  which  the  verdict  was  founded, 
has  not  been  embodied  in  the  record.  We  are,  tiierefore, 
unable  to  say  that  it  was  otiier  than  such  as  the  charge  of 
the  court)  and  the  testimony  in  the  catne,  required  the  jniy 
to  render.  It  is  not  a  sufficient  reason  for  setting  aside  the 
verdict  of  a  jury,  and  ordering  a  new  trial,  that  a  portion  or 
all  of  the  jury  supposed  that  their  verdict,  (if  as  in  this  case 
for  the  defendant),  would  not  be  a  bar  to  a  subsequent  suit 
by  the  plaintiff,  for  the  same  cause  of  action.  If  the  jury 
have  responded  correctly  to  the  issues  they  were  sworn  to 
tiy^  according  to  the  charge  of  the  court,  and  the  v^dict 
conforms  to  law,  and  the  testimony  in  the  cause,  their  ve^ 
diet  should  not  be  set  aside  for  the  reason  urged  by  plain* 
tiff.  It  is  not  sufficient  that  one,  or  all  of  the  jury  should 
have  been  of  opinion  that  the  defendiuits  owed  the  plaintiff 
the  one  hundred  dollars  sued  for,  and  that  they  agreed  to 
their  verdict  on  the  supposition  tttid  belief  that  tiie  plaintiff 
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might  recover  in  anoliher  action.  In  order  to  be  available 
as  a  sufficient  reason  for  setting  aside  the  verdict,  it  must 
appear  to  this  court  that  the  verdict  actually  rendeied 
was  against  the  evidence,  and  this  must  be  shown  a£5rm- 
atively  by  embodying  all  the  evidence  in  the  record.  The 
&ct  that  the  jury,  or  a  portion  of  them,  thought  that 
defendants  owed  the  plaintiff  the  one  hundred  dollars  sued 
for,  is  not  conclusive  of  the  &ct  that  they  thought  he  was 
entitled  to  recover  in  the  action.  And  even  the  feet  that 
they  found  a  verdict  against  their  own  conviction,  must  de- 
rive all  its  weight  from  the  determination  of  the  question, 
whether  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence. That  it  was  contrary  to  the  instructions  of  the  court, 
is  not  claimed.  A  verdict  may  be  against  strict  law,  and 
against  the  weight  of  evidence,  and  still  be  in  accordance 
with  substantial  justice.  As  we  are  not  enabled  to  say  that 
the  verdict  was  against  the  weight  of  evidence,  or  subver- 
sive of  substantial  justice,  we  must  take  it  for  granted  that 
the  District  Court,  correctly  overruled  the  motion  for  a  new 
trial. 

It  is  further  assigned  for  error  by  plaintiff  that  the  Dis- 
trict Court  refused  to  give  him  time  to  procure  the  affidavits 
of  the  remaining  ten  jurors,  in  order  to  show  to  the  court, 
that  the  verdict  was  rendered  by  them  under  a  mistaken 
apprehension,  that  their  verdict  for  the  defendant  would 
not  bar  the  plaintiff  from  recovering  the  amount  of  money 
daimed  of  defendants  in  another  suit  It  is  not  our  pur- 
pose to  inquire  whether  the  apprehension  of  the  jurors  was 
a  mistaken  one  or  not  That  is  not  a  question  for  us  now 
to  decide.  Nor  do  we  see  that  the  case  would,  in  any  re- 
spect, have  been  altered  or  made  stronger  for  the  plaintlfiGa^ 
if  all  the  jury  had  made  oath  to  facts  of  the  same  tenor  and 
effect  as  those  stated  in  the  affidavits  of  the  two  jurors  pro- 
duced and  filed.  The  question  to  be  determined  was,  whe- 
ther the  verdict  was  according  to  the  law  and  evidence,  and 
whether  it  rendered  substantial  justice  to  the  parties.  The 
District  Court  on  these  questions  saw  fit  to  decide  in  £Etvor  of 
the  defendant,  and  to  overrule  the  motion  of  plaintiff    As 
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we  are  not  in  possession  of  tbe  fects  proved,  we  have  no 
means  of  reversing  the  discretion  exercised  by  the  District 
Court    The  judgment  will,  therefore,  be  aflSrmed. 

Judgment  affinned. 


4     M^ 
.  .BXiUMHSB  V.  BOABS.  \14»    »4^ 

If  a  party  desires  to  have  the  appellate  court  review  the  deciaioii  of  the  Dis- 
trict Court,  in  sustaining  or  overruling  a  demurrer,  he  must  suffer  judgment 
in  chief  to  he  rendered  in  that  court,  on  the  demurrer. 

Taking  a  bill  of  exceptions,  wUl  not  raise  any  question  for  the  acQudication  d 
the  appellate  court,  if  the  demurrer  has  been  waived  by  pleading  over. 

Where  a  commission  to  take  a  deposition,  was  directed  to  the  '^derk  of  the 
District  Court  of  Morgan  county,  Indiana,"  and  the  deposition  was  taken 
and  certified  by  the  "  cderk  of  the  Court  of  Common  Pleas  of  Morgan  county, 
Indiana  f  Held,  That  the  deposition  should  have  been  Buppreesed. 

Where  a  commission  to  take  depositions,  is  issued  by  the  derk,  under  the  seal 
of  the  court,  it  will  be  presumed  to  have  issued  by  the  authority  of  the 
court. 

Where  the  caption  of  a  deposition  stated,  that  the  deposition  was  taken  "  at 
the  clerk's  office  of  the  Court  of  Common  Pleas  of  (said  county,"  before  said 
derk,  (naming  him)  *'at  Martinsville,  in  said  county  and  state,  on  Thursday, 
the  22d  day  of  March,  1856,  between  the  hours  of  nine  o'clock,  A.  M.,  and 
four  o'dock,  P.  M.  of  said  day,  pursuant  to  the  conmiisslon  hereto  attached,'* 
&a;  and  the  derk  certified,  "that  the  said  deposition  was  taken  at  my 
office  in  Martinsville,  in  said  county  and  state,  on  Thursday,  the  22d  day  of 
March,  1855,  between  the  hours  of  nine  o'dock,  A.  M.,  and  four  o'dockt 
P.  M. ;"  "  that  said  deponent  was  by  me  duly  sworn  according  to  law;  and 
tiiat  the  foregoing  deposition  was  written  by  me,  and  signed  by  said  depo- 
nent in  my  presence ;"  Heid^  That  taking  the  c^tificate,  in  connectioa  with 
the  caption,  it  suffidently  appeared,  that  the  deposition  was  subscribed  and  * 

sworn  to  by  the  deponent,  at  the  time  and  place  therein  mentioned* 

Where  a  party  contracts,  or  is  liable  to  pay  "  in  good  property,"  an  action  can- 
not to  be  sustained  against  him,  until  after  a  demand  of  property  in  payment. 

Allegaticms  in  a  pleading,  not  responded  to,  must  be  taken  as  true. 

Ajipealfrom  iht  Jasper  Dislrict  Churt 

Ths  plaintiff,  as  the  husband  of  Eliza  B.  Plummer,  claims 
of  defendant  the  sum  of  $270,  principal  and  interest,  and  for 
cause  of  such  claim,  states  that  the  defendant,  in  puisoance  of 
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the  will  of  Zur  CSombfi,  deoesused,  undertook  and  promised 
to  pay  the  plaintiff  one  hundred  and  forty  dollars,  as  set 
forth  in  said  will;  and  that  the  claim  has  been  on  interest 
for  fifteen  years,  and  remains  unpaid.  Defendant  appeared 
to  the  suit,  and  answered,  denying  ^any  indebtedness  or 
promise  to  pay,  as  alleged  in  the  petition.  There  is  also  a 
plea  of  payment,  and  of  the  statute  of  limitations.  Plaintiff 
replied,  alleging  that  defendant  had  not  been  a  resident  of 
0^0%  I  ^®  ^^^  ^^  Iowa,  at  any  lame  within  ^bm  years  before  the 
commencement  of  the  suit,  and  taking  issue  on  the  plea  of 
payment 

The  evidence  oomdsted  of  a  certified  eopy  of  the  will  ot 
Zur  CSombs,  and  the  deposition  of  Jacob  H.  Oombs.  The 
caption  to  the  deposition  read  as  follows:  "The  deposi- 
lion  of  Jacob  H.  Combs,  of  Morgan  county  |  Indiana,  taken 
at  the  derk^s  office  of  the  Oourt  of  Oommon  Pleas  of  said 
county,  before  Oliver  B.  Dougherty,  said  clerk,  at  Martins* 
viUe,  in  said  county  and  state,  on  Thursday,  the  22d  day  of 
March,  1855,  between  the  hours  of  nine  o'clock,  A.  M.,  and 
four  o'clock,  P.  ILf  of  said  day,  pursuant  to  the  commianoa 
and  notice  hereto  attached,  and  herewith  returned.  »  •  ♦  ♦ 
**  Said  deponent  being  of  lawftd  age,  and  first  duly  sworn 
according  to  law  by  said  clerk,  deposes  and  says  ;^'  and  the 
oeirtificatd  was  in  the  following  form :  "  I,  Oliver  S.  Dough* 
erty ,  clerk  of  the  Court  of  Common  Pleas  of  Morgan  county, 
in  the  state  of  Indiana,  do  hereby  certify  that  said  deponent, 
Jacob  H.  Combs,  was  by  me  duly  sworn  according  to  law ; 
that  the  foregoing  deposition  was  written  by  me,  and  Agned 
by  the  said  Combs  in  my  presence ;  that  neither  party  at- 
tended in  person  or  by  attorney ;  and  that  said  deposition 
was  taken  at  my  office  in  Martinsville,  in  said  county  and 
state,  on  Thursday,  the  22d  day  ctf  March,  1865,  between 
the  hours  of  nine  o'clock,  A.  M.,  and  four  o'clock,  P.  M.," 
and  properly  signed  by  the  officer.  A  motion  was  made 
by  the  defendant  to  suppress  this  deposition,  for  reasons 
i^ich  will  be  found  in  the  ojAuion  of  the  court,  which  mo* 
tion  was  overruled  by  the  oourt  The  jury  returned  a  ve^ 
diet  for  the  plaintiff;  and  a  motion  for  a  new  trial,  on  the 
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ground  that  the  verdiot  was  coxxtcaiy  to  tlie  law  aikd  evi- 
dence, was  oyernded  by  the  court.  The  defendant  appeals. 
Other  &cts  necessary  to  an  understanding  of  the  eaaei  will 
be  found  in  the  opinion  of  the  oourt. 

Saamnel  A.  £iee^  for  the  appellant. 

No  appearance  for  the  appellee* 

Stockton,  J« — ^I.  The  dexauxrer  was  waived  bj  the  sub- 
sequent answer  of  defendant.  If  a  party  desires  to  have 
this  oourt  review  the  deckion  of  the  District  Court^  in  sus- 
staining  or  overruling  a  demurrBr,  he  must  soffer  judgment 
in  chief  to  be  reodered  in  that  court  on  the  demuixer. 
Taking  a  bill  of  exceptions  will  not  raise  any  question  for 
the  adjudication  of  this  court,  if  the  demurrer  has  been 
waived  by  pleading  over. 

IL  The  third  assignment  of' errors  is  upon  the  refusal  of 
the  District  CJourt  to  suppress  the  deposition  of  Jacob  H. 
Combs,  taken  on  the  part  of  the  plaintiQl  The  reasons 
urged  in  &vor  of  the  motion  to  suppress  the  deposition 
are: 

1.  That  the  commission  is  directed  to  the  "  clerk  of  the 
District  Court  of  Morgan  county,  Indiana," — ^and  the  depo- 
sition is  taken  and  certified  by  and  before  the  "  clerk  of  the 
Court  of  Common  Pleas  "  of  Moi]gan  county,  Indiana. 

2.  That  said  Comb%  the  witness,  is  a  party  to  the  will 
zefisrred  to  in  petition,  and  is  consequently  an  interested 
witness. 

8.  That  the  oonuniasion  is  not  issued  in  the  name  of  the) 
District  Court  of  Jasper  coimly. 

4.  That  an  ejchibit  is  referred  to  by  the  witness  in  the 
deposition,  which  is  not  appended  to  the  deposition,  nor  any 
copy  of  the  same,  and  no  reason  is  shown  for  such  fidlure. 

5.  That  the  certificate  of  the  clerk  is  insufficient  in  this, 
that  it  does  not  show  that  the  d€$>osEtion  was  subscribed 
and  sworn  to  by  the  witnessi  at  the  time  and  phu»  therein 
mentioned. 
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6.  That  part  of  the  testimony  of  the  witness  is  given  from 
hearsay  only. 

The  first  objection  to  the  admissibility  of  the  deposition 
is,  we  think,  well  taken.  K  it  were  made  to  appear  in  any 
sufficient  manner,  that  there  was  no  "  district  court  ^  in 
Morgan  county,  Indiana,  and  that  the  ''Court  of  Common 
Pleas,"  was  a  court  of  the  same  character  and  jurisdiction; 
we  think  the  &ct  that  the  deposition  was  taken  by  the  clerk 
of  the  "  Court  of  Common  Pleas,"  and  not  by  the  clerk  of 
the  "  District  Court,**  would  furnish  no  sufficient  reason  for 
suppressing  the  deposition.  In  this  case,  however,  there  is 
nothing  in  the  record,  from  which  we  are  authorized  to  in- 
fer that  there  was  not  in  Morgan  county,  a  district  court, 
with  a  clerk,  which  clerk  alone,  in  such  case^  was  the  proper 
person  to  have  taken  the  deposition. 

nL  Some  of  the  remaining  objections  nre  relied  upon  as 
sufficient,  and  some  are  not.  We  are  of  opinion,  they  are  not 
well  taken.  The  direction  of  the  statute,  (§  2456,)  that  the 
<;ommission  issue  in  the  name  of  the  District  Court,  is  suffi- 
ciently answered,  if  it  is  shown  that  the  commission  is  issued 
by  the  clerk  under  the  seal  of  the  court.  It  will  be  pre- 
sumed to  have  issued  by  authority  of  the  court,  which,  for 
idl  practical  purposes,  is  the  same  as  if  it  had  formally  issued 
in  its  name.  The  certificate  of  the  clerk  is  not  as  full  and 
specific  as  it  might  have  been  made — but  taking  the  whole 
of  it  together,  and  in  connection  with  the  caption,  we  think 
it  sufficiently  shows  that  the  deposition  was  subscribed  and 
sworn  to  by  the  witness,  at  the  time  and  place  therein  men- 
tioned. We  have  thought  it  advisable  to  notice  thus  par- 
ticularly, the  questions  arising  on  the  third  assignment  of 
errors,  as  the  same  may  arise  again  in  the  District  Court,  if 
any  further  proceedings  are  had  in  the  cause, 

IV.  The  fourth  assignment  of  errors  is  upon  the  refusal 
of  the  court  to  arrest  the  judgment,  and  order  a  new  trial 
on  defendant's  motion.  The  evidence  before  the  District 
Court  is  all  set  forth  by  the  bUl  of  exceptions.  It  consists 
of  a  certified  copy  of  what  purports  to  be  the  will  of  Zur 
Comb^  of  Highland  county,  Ohio,  and  the  deposition  of 
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Jacob  H.  Combs  of  Morgan  county,  Indiana.  The  will  is 
made  part  of  the  plaintiff's  petition,  and  is  dated  April  16, 
1828.  The  testator  devised  to  his  daughter  Barbara  and 
Philip  Boads,  her  husband,  a  fimn  in  Ohio,  on  certain  con- 
ditions, and  charged  with  certain  legacies,  to  be  paid  by  the 
said  Barbara  and  Philip,  which  are  set  forth  at  length  in 
the  will.    Among  others  are  the  following : 

"  4,  To  my  son  Jacob  W.  Combs,  I  will  and  bequeath  one 
hundred  and  fifty  dollars,  to  be  paid  by  Barbara  Ann  Boads 
and  Philip  Boads,  her  husband,  in  two  years  after  they  ob- 
tain clear  and  full  possession  of  the  &rm  I,  by  this  will,  be- 
queath to  them ;  the  $150  to  be  paid  in  property. 

"  5.  To  Eliza  B.  Plummer,  I  bequeatii  one  hundred  and 
forty  dollars,  to  be  paid  in  good  property,  as  above,  by  said 
Barbara  and  Philip  Bqads,  in  two  years  after  they  get  pos- 
session of  said  farm." 

The  ''  full  and  clear  possession  "  spoken  of  in  the  will,  was 
to  take  place  on  the  death  of  Mary  Combs,  the  wife  of  the 
testator,  who  it  is  shown  by  the  deposition  of  Jacob  H. 
Combs,  had  been  dead  some  fifteen  years  before  the  suit 
was  brought.  The  plaintiff  avers  in  his  petition  that  the 
defendant  undertook  and  promised  to  pay  to  the  plaintiff 
the  one  hundred  and  forty  dollars  mentioned  in  the  will,  in 
pursuance  of,  and  as  set  forth  in  the  said  will.  On  this 
averrment,  issue  is  joined.  It  is  shown  by  the  testimony  of 
Jacob  H.  Combs,  before  referred  to,  that  the  defendant  had 
taken  possession  of  the  farm  some  twenty -eight  years  before, 
and  the  witness  had  often  heard  him  say  he  owed  the  plain- 
tiff, the  one  hundred  and  forty  dollars,  on  account  oi  the 
farm  bequeathed  to  defendant.  This,  however,  is  all  the 
testimony.  There  is  no  evidence  that  plaintiff  had  ever 
demanded  of  defendant  the  amount  "to  be  paid  in  good 
property,"  according  to  the  tenor  of  the  will.  Until  such  de- 
mand is  shown,  the  plaintiff  is  not  entitled  to  recover,  and 
the  verdict  is  not  sustained  by  the  evidence. 

V.  There  was  no  issue  joined  on  the  plea  of  the  statute  of 
limitations.  The  affirmative  allegation  of  plaintiff's  replica- 
tion, that  defendant  had  not  been  a  resident  of  the  state  of 
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Iowa  for  ten  years  next  preceding  the  commonoenient  of  the 
suit,  wfifl  neither  admitted  nor  denied  by  defendant  And 
the  allegation  not  being  req)onded  to,  m«9t  be  taken  as 
tmeu  Code,  §  1742.  As  the  leoord  sets  forth  all  the  eyi* 
dence  given  before  the  District  Court,  and  as  we  think  it  was 
insuffident  to  authorize  a  verdict  for  the  plaintijS^  the  judg^ 
ment  will  be  reversed,  and  a  new  trial  ordered. 

Judgment  Teveraed. 


•••• 


INDEX. 


ABATEMENT. 

1.  Troceedings'bythe  gumrdian  to  «eU4;be  real  estate  of  the  ward,  under  the 
qMt  of  January  25,  1839,  did  not  abate  by  the  resignation  of  the  guardian. 
Wadt  V.  Cwi^nkr  e<  oL,  361. 

2.  Where  a  guardian  of  the  person  and  property  of  the  minor,  filed  a  petb- 
•tlon  in  the  couiity  court,  to  sell  the  real  est^e  of  the  ward,  and  1>efore  a. 
iiearing  upon  the  petition,  resigned ;  and  where,  upon  the  appointment  of  ax^ 
•other  guardian,  the  preoeedings  to  sell  tfaeTeal  estate  were  carried  on  withoot 
ifiiing  a  new  petition,  or  serving  a  new  notice  upon  the  ward,  and  a  license  te 
«ell  was  granted  to  the  new  gfuardian,  as  successor  of  fhe  one  in  whose  name 
•the  proc^ingB  were  tx)inmenoed ;  Hdi^  That  the  proceeding  for  license  to 
sell,  did  not  abate,  by  reason  «of  the  resignation  of  the  flrat  guanUan ;  and 
cthat  the  license  was  properly  granted  to  the  second  guardian.    lb. 

3.  A  proceeding  by  a  wife  against  4he  husband,  under  section  1486  of  .the 
Code,  asking  for  a  change  or  modification  of  a  former  decree,  making  an  allow- 
.ance  for  the  support  of  the  wife,  abates  by  the  death  of  the  husband.   (Stooe- 

TOK,  J^  cftMsn/in^.)     O^Bagan  v.  Es.  of  O^Hagan,  506. 

4.  Where  a  wife  obtained  a  decree  of  divorce  against  ^he  husband,  in  whidh 
4he  husband  was  required  te  pay  her  a  certain  sum,  -"in  full  as  alimony;*^  and 
^here  the  wife  subsequently  filed  her  bill,  asking  Ihat  fhe  fonuerdeoree,  «• 
«far  as  it  relates  to  alimeny,  might  be  changed,  so  as  to  give  her  a  further 
monthly  allowance  for  the  support^of  heraelf  and  children,  during  the  pendency 
•of  which  bill  the  husband  died;  and  where  the  executor  of  the  husband 
^as  made  a  party  respondent,  and  inaeted  that  the  jproceeding  abated  on  the 
^death  of  the  husband,  and  the  court  dismissed  the  hSl  of  the  complainant^ 
Meid^  That  the  bill  was. properly  dismissed.    IK 

ACKNOWLEDGMSSTX. 

1.  Where  the  certificate  of  acknowledgment  of  a  deed  is  d^ective,  it  canncft 
be  shown  by  evidence  aLwndt,  that  everything  required  by  statute  was  done 
-in  fact,  and  that  ithe  officer,  through  mistake,  emitted  to  certify  a  part ;  nor 
can  the  certificate  be  amended  upon  such  evidence.    O^Ferredi  v.  Sin^lai^SS'L 

2.  Under  the  act  of  January  4, 1840,  entitled  an  act  to  regulate  convey- 
-ances,  it  is  essential  to  the  validity  of  the  acknowledgmeitt  of  a  deed  hj  VLfame 
"eoverty  that  the  certificate  of  the  officer  taking  it  should  show,  that  fbe  contents 
of  the  deed  were  made  known  to  the  wife,  and  that  she  freely  r^nquished 
:her  right  of  dower  in  the  premises.    lb. 

3.  Section  1230  of  the  Code,  and  the  statute  of  January  4, 4  8^0,  which  pro- 
Tide  that  neither  the  certificate  of  acknowledgment  of  a  conveyance,  nor  the 
record,  nor  transcript  thereof,  is  conclusive  evidence  of  the  facts  therein  stated, 
'were  intended  to  provide  for  cases  of  fraud  in  obtaining  the  acknowledgment, 
«or  where  the  certificate  is  alleged  to  be  fUse,  and  do  not  authorize  an  amend- 
4Bent  of  fluch  a  certificate,  so  as  to  supply  defects  therein.    iIM. 
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ACTIOS, 


1.  in  actions  ex  eontraehtf  as  well  as  in  thosv  §x  deUefo,  the  plaintiir  maj^ 
enter  a  noUe  froteqni  as  to  a  part  of  the  cfefendants,  when  Ifiej  sever  in  their 
pleas,  and  plead  matter  going  to  their  personal  deduinre.  QwAffiey  y.  JkrrUi 
§t  aL,  475. 


2.  So^  when  tho;f  simply  sover  la  thsif  ple«^  iritheiit  looking  at  the  matter 
of  the  plea    lb. 

3.  Where,  in  an  action  against  sereral  drfendaats,  for  money  bad  and  re^ 
ceiTod  for  the  use  of  the  plaintifl;  the  defendants  serered  in  tbeir  pleas,  each 
pleading  matter  going  to  his  separate  discharge';  and  where,  on  the  trial,  after 
some  testimony  had  been  given  to  the  jury,  the  plaintiff  entered  a  noBs  prth 
sequi  as  to  all  the  defendants^  except  one ;  and  where  the  courts  on  nntion  of 
the  remaining  defendant,  held  that  the  ne^  pneeqwi  operated  %o  dismiss  th» 
action  as  to  the  remaining  defendant  ahK)^  and  the  action  was  dismissed;  BeU^ 
That  the  eouit  ewed  ia  dismimiTy  the  acfioa.    lb, 

ADUmJBTBJLTOKB  SALB, 

■ 

1..  "^ei^,  in  an  action  of  right,  the  defendant^  to  prove  titl»  in  himeeli^ 
offered  in  evidenoe  the  reoord  of  the  paoeeedings  in  thalVobaite  Ooort,  oa  an 
application  of  an  administrator,  for  a  lioense  to  sell  4he  real  estate  in  eontro- 
versy,  for  the  payment  of  the  debts  of  the  intestate^  under  the  statste  of  wtlh^ 
iq^^proTed  February  13th,  1843,  from,  wfaidi  it  appeared  Ihaft  the  said  court 
ordered  the  sale  of  said  real  esiste,  after  giving  poblic  notice  thereof  for  three 
saoceasive  weeks,  in  a  specified  newspimer^  and  where  it  was  agreed  lieiweem 
the  said  parties,  that  the  said  notioe  of  said  sale  was  published  in  tbe  noils' 
paper  specified  by  the  ProbatoCourt,  on  the  ^Ist  of  Jidy,  and  the  7th  and  14tb 
if  Augusty  1846,  and  that  the  sale  took  place  On  the  15th  6t  August,  1846 ; 
and  where,  in  said  action  of  right,  it  was  objected  that  the  publication  of  the 
notice  of  sale  was  insuflfeient,  tot  the  reason  that  it  was  not  published  Itoee 
fiill  weeks;  Beld,  1.  That  the  pabUcaiton  was  Sufficient;  2.  That  ttie  suffi- 
oieacy  of  tbe  notice  of  sale  was  a  question  for  ti»  a^jndioatioa  of  the  Probate 
Court,  and  that  il  its  decision  was  erroaeous,  an  appeal  was  4he ppopormethed 
for  correcting  the  error.    Mofrow  v.  TV^ed,  7T. 

AJTTDAVIT* 

1.  An  afMavTl  for  a  confawaooe,  on  the  gronnd  of  the  lAsenoe  <^wttmt)U» 
which  does  not  show  that  any  efibrt  has  been  made  to  prooare  ihed^atlSBd' 
ance,  nor  any  excuse  for  the  want  of  that  diligence  w4iidi'  Hie  law  yeqohras^  ie 
ioBuiScient     TTtd^i^r  y.  iftin^,  355. 

2.  An  affidavit  for  a  continuance^  on  the  greObd  ofthe  inability  of  a  witaesv 
to  attend  the  court,  should  show  that  a  loiowledge  of  seefa  imibiU^  on  the- 
part  of  the  witness  waa  not  known  to  the  parfy  ttridng  the  cootinuaBoe  befae 
the  commeoeement  of  the  term,  and  in  time  to  hme  taksn  tbe  testimony  17- 
depositioBi    lb, 

3.  The  pmctice  of  aOowing  affidavftslbr  a^eentknaaee  to  he  ameoM^  or  a 
new  affidavit  to  be  filed,  when  the  tot  has  not  madeoat  the  eaae  deaated  to 
be  shown  by  the  party,  is  one  whioh  the  eonrts  ahoftld  penut  with  great  oaO' 
Hon,  if  permitted  at  all.    Ih. 

4.  Where  it  appeared  from  affidavUs  in  «  OaOse  tint  tbe  cause  wse  tried  id 
the  cooit  below,  on  the  last  day  of  the  termf  that  wfaQe  th^  j«y  weie  in  their 
room,  deliberating  on  their  verdict,  the  court  sent  them  oral  iastrnfltkaa  by 
the  bailiff;  that  after  the  jury  returned  a  verdict  for  Uie  plaintifi;  the  dsfoad- 
ant  moved  the  court  to  set  aside  the  verdict  and  grant  a  new  trial;  and  that 
while  his  counsel  was  axiguing  this  motion,  the  Jtt<^  adjourned  the-oourtsws 
dtte,  ref\ising  either  to  suataia  or  overnUet]»  motion,  and  refovng  to 
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0001)061  tuae  to  praparoaUOl  of  ezneptioiM,  the  jBdffment  ofih»  Diitriot  Oooiri 
was  reyeraed,  and  a  new  trial  graated.     Oam^Bbdl  i  Brothen  t.  Affrea,  86&. 

(1  Tbe  ISMta  alleged  in  an  aflAdavit  w  potion  for  an  attachment  cannot  be 
oontroTerted,  and  an  iasne  raised  thereon  in  the  principal  suit  Such  iasaea 
«an  be  made  onljr  in  an  action  on  the  attachment  bond.  Sackettf  Belcher  dk 
Oh.  T.  Farttidga  A  Cock,  410. 

6.  Where  a  motion  is  made  to  dismiss  an  ai^peal  in  a  criminal  oaee^  for  inr 
snfficiencv  of  the  affidavit  of  appeal,  the  Ihcta  stotad  vo^  the  affldayit  are  to  b9 
taken  as  true,    Beekmum  y.  The  Skikt  453, 

1  If  the  State  wishes  to  centrovwt  the  statemeafei^  Ae  affidavit  for  aa 
appeal,  as  to  the  testunony  given  en  the  trial  before  the  Jnstice,  a  rule  should 
be  obtained  requiring  the  iustioe  to  certf^  to  the  Bistiict  Ckmrt  all  the  evi^ 
dense  on  the  trial  bSbre  him.    Mb. 

8.  Where  an  affidavit  for  an  appeal  in  a  criminal  case  sets  out  the  evidenoe 
against  the  defendanti  and  avers  that  tlie  State  has  ihiled  to  prove  any  charge 
laid  in  the  information ;  that  the  judgment  of  the  justice  was  eironeotu^  and 
contnuy  to  the  evidence ;  and  that  injastioe  has  been  done  the  defendant^  it 
is  sufficient  to  entitle  the  defendant  to  an  appeiU,  and  to  have  the  judgment  ef 
the  justice  reversed,  or,  at  least,  to  a  new  trial  in  the  District  Court    /b. 

9i  Jurors  eanaot  be  oempeUed  to  make  affidaviti^  showhig  that  the  jury  dis- 
Ngarded  and  reAised  to  ta&  hito  ooasidenlioai  the  instractions  of  the  oourt 
0rmiif  T.  The  Siaie,  4iL 

4^GBBEMSKT. 

t.  Where  in  an  action  for  woik  and  labor  performed,  the  defendant  answered, 
admittmg  the  number  of  days  claimed,  but  denying  that  the  work  done  was 
worth  the  sum  of  two  dollars  per  day,  and  alleged  that  in  March,  1856,  the 
parties  disagreeing  as  to  the  price,  had  a  settlement,  at  which  it  was  agreed 
that  the  defondant  should  pay  the  plaintiff  $1.37  1-2  per  day,  and  that  he 
should  pay  one-half  of  the  sum  so  found  due  within  two  weeks  fh>m  that  tim^ 
and  the  other  half  in  Hay  then  next  following;  and  where  the  answer  fiirther 
alleged,  that  the  defondant  paid  to  tiie  plaintiff  twenty  doUars,  within  one 
weel^  which  the  plaintiff  received,  and  that  in  twelve  days  from  the  settle- 
ment, he  tendered  to  the  phuntiff  twenty-siz  dollars,  the  balance  of  the  half 
then  due,  which  balance  he  pays  into  court ;  and  where  the  plaintiff  replied, 
denying  the  settlement  and  agreement,  and  the  payment  and  the  tender  of  the. 
money,  and  also  pleaded  that  the  agreement  was  without  consideration,  to 
which  the  defendcmt  rejoined  that  there  was  a  good  and  valuable  oonaideraiion 
|br  the  agreement ;  and  where  the  court  iostroeted  the  jury,  that  it,  before  the 
plaintiff  commenced  his  action  for  compensation,  the  parties  met  an4  agreed 
npon  the  amount  due,  and  fixed  the  time  when  payment  should  be  made,  such 
an  agreement  is  to  be  considered  an  account  stated,  and  is  valid  la  law;  Befd, 
I.  That  the  answer  of  the  defondant  was  not  a  plea  of  acoord  and  satisfaction, 
t>ut  a  plea  of  an  account  stated  as  the  amount  to  be  paid,  and  then  an  a^e- 
ment  as  to  the  time  of  payment.  2.  That  the  agreement  was  not  conditional 
te  its  character.     CM  v.  jStom^  919. 

.  2.  The  iprmciple  that  an  agreememti  without  consideration,  to  aocept  a  less 
sum  than  is  due  in  disohai^ge  of  the  debt,  cannot  be  pleadeid  as  a  bar  to  aa 
action  for  the  whole  debt,  does  not  apply  to  oases  where  the  sum  due  is  unli- 
^dated.     Ih, 

3.  A  voluntary  agreement,  without  any  valuable  consideration,  cannot  be 
«nforced  against  the  heirs  of  the  party  miJdng  the  agreement  HoUkwd  ei  a«. 
▼.  Senslefi  et  oi.,  222. 

4.  If  a  oontraot,  by  whioh  a  trust  is  created,  is  oomplete  and  executed,  it 
will  not  be  disturbed  for  wantof  a  consideration;  butoourts  of  e<piity  will  not 
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Qftny  into  effect  a  mere  yoluntaiy  agreement,  contraet^  or  ooyenant^  to  traisfer 

property.    /(. 

« 

5.  The  want  of  a  consideration,  is  uniyersally  a  good  defence  to  a  bill  for 
rectifying  a  Ycduntaiy  coaveyance,  or  enforcing  a  Yoluntary  agreement    Jb^ 

6.  Previous  to  the  jear  1849,  Y.  sold  to  B.,  a  tract  of  land,  on  which  to 
erect  a  mill,  and  to  secure  the  sum  of  $800,  due  on  the  land,  executed  a  deed 
of  trust  to  v.,  under  which  the  land"  was  subsequently  sold,  and  purchaaed  by 
T.  On  the  16th  of  July,  1849,  F.  being  indebtedto  R.,  for  money  paid  by  R^ 
for  the  purpose  of  building  a  mill  and  other  improvements  on  the  land,  exe- 
cuted a  note  to  R..foE  $d2&,  payable  in  one  year,  and  secured  the  same  by  a 
mortgage  on  the  land  bought  of  V.,.  and  also-  agreed  that  ^  should  hold  aUeo^ 
on  the  land,  for  all  money^  goods,  materials  and  labox;  furnished  or  pud  by 
him,  towards  the  erection  of  the  buildings  or  mill  dam.  On  the  2d  of  May^ 
1850,  y.  executes  to  R.  an  instrument  in  writing,  to  the  effect,  that  "  V. 
agrees  that  R.  shall  hold  a  lieil  for  all  moneys^  materials  and  labor,  paid  for  by 
said  R.,  fbr  building  a  mill  or  other  improvements  on  said  land,  and  said  R^ 
agrees  toAimish  B.,  on  their  agreement,  such  things  as  their  contract  calls  for, 
to  build  said  miH,  which  writing  was  signed  by  Y.,  but  not  by  R.  When  the 
land  was  sold  under  the  trust  deed,  is  not  shown.  In  November,  1850,  'EL 
assigned  the  note,  and  delivered  the  mortgage  from  B.  to  the  plaintifl^  and 
also  delivered  to  them  the  agreem^it  of  Y.  On  a  bill  filed  by  the  plaintiffii, 
against  B.  and  Y.,  praying  a  foreclosure  and  sale  as  to  the  land,  wl^ch  shallr 
postpone  to  the  clJm  and  lien  of  the  plaintiffs,  any  interest  of  Y.  in  the  pre- 
mises ;  Hdd,  1.  That  the  agreement  of  Y.  with  K,  dated  May  2,  1850,  waa 
an  undertaking  on  the  part  of  Y^  to  give  to  R.,  a  lien  on  the  land,  for  aU 
money,  labor,  or  materials  advanced  by  R.,  for  the  purpose  of  building  tiie- 
mill  and  other  improvements  on  the  land,  before  as  well  as  aobsequent  to  the 
date  of  the  agreement,  and  included  the  sum  for  which  the  note  of  B.  was  exe- 
cuted. 2.  That  the  court  erred  in  excluding  the  agreement  of  Y.  trom  the  juiy^ 
3.  That  the  plaintiffs,  by  virtue  of  the  assignment  of  the  note  and  mortgage 
of  B.,  acquired  the  right,  'inder  the  agreement  of  Y.,  dated  May  2,  1850  to  a. 
decree  against  Y.  postponing  any  da^Q  he  might  hold  against  B.  and  the  land,, 
to  the  daim  and  lien  held  by  the  plaintiffs.  4.  That  the  agreement  oi  Y.  to  give 
R.  a  lien,  imparted  a  quality  to  the  debt  of  B.  to  R.,  which  passed  to  the  plain* 
tif&  with.,  the  assignment  of  the  note.     Qrow,  APOreary  dk  Go.  y.  Vaaoe,  434. 

AMENDMENT. 

1.  An  amendment  of  a  petition,  showing  the  character  in  which  the  plain- 
tiff  sues,  but  not  changing,  the  plaintiff,  is  permissible.    BuiU  v.  CoUinSf  56. 

2.  After  the  filing  of  a  plea  in  abatement,  alleging  that  the  plaintiff  held 
the  cause  of  action  in  a  representative  capacity^  and  not  in  his  own  right,  and 
after  a  finding  for  the  defendant  on  such  plea  in  abatement,  and  before  judg^ 
ment  is  rendered  on  the  finding,  the  plaintiff  may  amend  his  petition,  so  as  ta 
show  the  representative  capaciiy  m  which  he  sues,  upon  such  terms  as  the 
court  may  impose.    Ih. 

3.  It  is  within  the  discretion  of  the  District  Court,  to  refose  leave  to  amend 
an  affidavit  for  a  continuance,  adjudged  insufficient^  or  to  file  a  new  one,  un- 
less for  the  purpose  of  presenting  facts  which  have  transpired,  or  come  to  tha 
knowledge  of  the  p«rty,  since  the  fiKng  of  the  first     Widner  v.  JStcnl,  355. 

4.  Section  1230  of  the  Code,  and  the  statute  of  Jan.  4,  1840,  which  provide 
tliat  neither  the  certificate  of  acknowledgment  of  a  conveyance,  nor  the  record, 
nor  transcript  thereof,  is  conclusive  evidence  of  the  facts  therein  stated,  were 
intended  to  provide  for  cases  of  fraud  in  obtaining  the  acknowledgment  or 
where  the  certificate  is  alleged  to  be  false,  and  do  not  authorize  an  amend- 
ment of  such  a  certificate,  so  as  to  su^ly  defects  therein^  O^FhrraHr. 
plat,  381. 
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ANSWER. 

1.  A  role  of  the  District  Court,  fixing  the  time  within  which  a  defendant 
miiflt  answer,  is  law;  and  a  defendant  is  prescuned  to  know  when  his  answer 
shoold  be  filed.     Wonter^  Tkmpkn  4b  Co.  ▼.  (Moer^  346. 

2.  Where  by  a  rule  of  the  District  Conrt,  the  time  for  answering  is  different 
flx>m  that  fixed  by  the  Code,  it  is  not  essential  that  the  original  notice  should  in- 
form the  defendant  of  the  time  when,  by  such  rule,  he  is  required  to  answer.   lb, 

3.  Where  a  plaintifl^  in  his  original  noticOi  requires  a  defendant  to  answer 
by  a  day  different  from  that  fixed  by  the  roles  of  Uie  oourt^  the  plaintiff  should 
be  held  to  the  time  fixed  in  his  notice,  and  not  be  permitted  to  have  Judgment 
entered  b^ore  that  day.    lb. 

4.  Where  by  a  rule  of  the  District  Court,  parties  defendant  were  required 
to  plead,  answer,  or  demur,  on  or  before  the  morning  of  the  first  day  of  the 
tenn;  and  where  an  original  notice  notified  the  defendants  to  appear  and  an- 
swer, on  or  before  the  morning  of  the  second  day ;  and  where,  at  the  return 
term,  a  motion  was  made  to  quash  the  original  notice,  for  the  reason  that  the 
said  notice  does  not  inform  the  defendant  of  the  time  when,  by  the  rules  of 
the  court,  they  are  required  to  plead,  which  motion  was  sustained  by  the  court, 
the  notice  set  aside,  and  the  cause  continued  for  want  of  service ;  Hdi,  That 
the  court  erred  in  quashing  the  original  notice,    lb, 

5.  Where  a  party  was  sued  as  a  conmion  cairier,  for  so  negligently  and 
oareleesly  performing  his  contract  to  cany  a  demijohn,  containing  six  gallons 
of  brandy,  firom  B.  to  0.,  that  the  same  was  lost  and  destroyed;  and  where 
the  defendant,  in  his  answer,  denied  the  contract,  and  averred  that  it  was 
void ;  that  plaintiffls'  sent  a  letter,  by  his  teamster,  lor  some  articles ;  that  he 
did  not  know  what  they  were ;  and  that  if  the  plaintifb  sent  for  brandy  by 
his  teamster,  he  is  not  liable;  Held^  1.  That  the  answer  amounted  only  to  the 
general  issue ;  2.  That  the  answer  set  up  no  fiEU^  making  the  contract  void. 
Bowm  A  King  v.  Baie,  430. 

6.  Where  an  action  of  slander  was  commenced  in  October,  1852,  and  at  the 
return  term,  the  defendant  answered,  denying  the  speaking  of  the  words ;  and 
where,  on  the  26th  of  March,  1866,  the  defendant  filed  a  fbrther  answer,  to 
which  a  demurrer  was  Stistained,  and  the  cause  stood  at  issue,  on  the  answer 
filed  in  1852,  until  the  13th  day  of  April,  1857,  when  the  defendant  filed  what 
is  termed  "  a  furtiier  and  additional  answer,"  in  which  he  claimed  a  certain 
sum  of  money  for  the  value  of  four  dozen  chickens^  and  damages  for  slander- 
ous words  spoken  by  the  plaintiff  of  the  defendant,  and  also  i^eged,  that  the 
plaintiff's  character  waa  so  bad,  in  the  community  in  which  he  resided,  that 
he  sustained  no  ii^juiy  firom  the  speaking  of  the  words  by  defendant,  which  an- 
swer, on  motion  of  the  plaintifi^  was  stricken  from  the  files ;  Sddf  That  under 
the  circumstances  of  the  case,  there  was  no  error  in  striking  the  answer  ftx>m 
the  files.    McCUntock  v.  Crick,  463. 

t.  Where  a  creditor's  bill  was  filed  in  September,  1854,  which  did  not  re- 
quire the  respondents  to  answer  under  oath,  and  the  answer  to  which  w&s  not 
sworn  to ;  and  where,  after  the  cause  had  been  pending  two  or  three  terms, 
and  over  a  year,  the  reroondents  asked  and  obtained  leave  to  file  an  amended 
answer,  in  the  nature  of  a  plea,  and  on  the  16th  of  June,  1866,  filed  an  an- 
swer, consisting  of  the  entire  former  one,  with  an  addition  setting  up  other 
matter,  whidi  amended  answer  was  sworn  to ;  Bddf  That  the  answer  could 
not  be  treated  as  a  sworn  answer.    De  France  v.  Howard  et  al,  524. 

8.  Where  an  account  against  a  county,  was  rejected  by  the  county  com% 
from  which  decision,  an  appeal  was  taken  to  the  District  Court ;  and  where 
the  said  county  filed  an  answer  in  the  District  Court,  pleading  a  set-off,  and  a 
former  adjudication ;  and  where  the  plaintiff  moved  to  strike  the  answer  from 
the  files,  for  the  reason  that  no  pleadings  can  be  filed  after  appeal,  which  mo. 
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tioQ  was  oremiled  by  the  ooart ;  J9^  that  the  ooort  did  not  ezr  in  raftaing 
to  itarike  oat  the  Murww.    Jbrd  y.  Ji§enm  Oomntn,  666. 

9.  A  reipondent  in  dnnoefy  dMmol  put^  inTlldB^  tai  his  watnMt^  eoHBfi^  tp 
be  dismissed  the  court    Con^ibm  r.  Cwimt,  5t7. 

10.  irhebMaDyfelleftopnj,Qrdinoy«7to«6h;he]BQttdD8»b7aW]l 
oflBBOwa,  orhemayaMtohflianinrerftoranbflL    A. 

APPBJLL 

1.  The  eommon  eflM  e(  an  eppesl»  wbeie  a  Bspttfadaas  bond  It  file^  ii  to 
suspend  the  effedt  or  operation  of  tiie  Jadgment  appealed  ftoa,  JE^o^^M^ 
i^ovw  ife  Cb.  T.  Cwrter  <fe  ifoy,  230. 

S.  In  criminal  cases  commenced  beibre  a  Jostice  of  ihe  t^^aoe^  and  ippetfad 
to  the  District  Court,  the  aifldavit  for  the  appeal  mnsC  be  taken  as  the  bfluA  of 
the  case  in  the  District  Ck)urL    OamdfMn  v.  2Ae  SbUa^  338. 


3.  If  the  &ofi8  alleged  In  the  affldaTit  are  not  correctly  stated,  the 
should  caose  the  jnstioe  to  oertlQr  the  troa  state  of  the  transaction,    ifiu 

4.  Where  in  a  suit  commenced  before  a  Justloe  of  the  peaoe^  by  sttsdimairt^ 
one  M.  was  garnished  as  a  debtor  of  the  defendant,  and  required  to  i^pear  OH 
the  day  set  for  the  trial  of  the  <iaase ;  and  where,  on  the  day  set  for  trial,  (be 
defendant  foiled  to  appear,  and  Jndgment  was  rendered  against  him  by  dgfimftt; 
and  where,  when  the  garnishee  appeared,  one  J.  H.  **  also  i^ppearsd^  aad 
<dalscMd  the  money  in  the  hands  oflLtobehis,aadtobe  admittod  to  dsfeni 
the  same ;"  and  where  the  fdslntiff  demanded  a  Jmy,  and  the  jury  retomed  a 
▼erdict  for  the  pUuntiff ;  and  where  Judgment  was  rendered  against  IC,  fiis 
garnishee,  for  the  money  in  his  hands  belongfaig  to  the  defendant  and  agaiut 
the  delbndant,  for  the  eoiti  of  suit,  fhm  which  the  defendant  appealed,  whicAi 
appeal  was  allowed ;  and  whare,  ftam  other  entrieson  the  docket  of  tbe  Jafcio% 
it  appeared,  that  on  the  day  the  appeal  bond  was  filed,  the  defendant  filed  wiA 
the  court,  a  writing  constitutmg  J.  W.  H.  h'^  agent  to  prosecute  the  appeal  or 
settle  the  same,  as  he  might  thhik  fit ;  that  Ou  (he  same  day,  the  plaltimf  ffled 
with  the  justice  a  wrxtbg^  authotizhig  the  Jostioe  to  settle  for  her  aD  maHslt 
in  controversy  between  herself  and  d^endant,  by  his  paying  the  principal  and 
interest  of  the  debt;  she  agreeing  to  pay  the  costs ;  and  that  the  agent  of  tfii 
defendant,  being  on  the  next  day,  informed  of  said  proposition,  accepted  lb» 
same,  and  ordered  the  appeal  not  to  be  sent  to  the  Duftrict  Court ;  and  wbera^ 
on  the  filing  of  the  papers  in  the  District  Court,  the  appeal,  on  motion  of  Hi* 

.  plaintifr,  was  dismissed;  HM^  1.  That  the  Judgment  against  the  defendant Ibr 
costs,  in  the  proceeding's  sgainst  the  garnishee,  was  a  judgment  that  be  had 
the  right  to  appeal  fhim ;  2.  Tliat  the  entries  made  by  the  justice  on  his  doeka^ 
subsequent  to  the  allowance  of  the  appeal,  were  not  sodh  entries  as  ooold  ba 
made  by  him  in  his  official  capacity,  and  were  of  no  validity;  3.  ThtA  tt9 
court  erred  in  dismissing  the  appeal    Kvmpuh  r.  Humi^  340. 

6.  The  act  entitled  *'  An  aot  to  amend  an  aet  to  incniyorate  and  tffifihlinb 
the  city  of  Dubuque,"  jMDvides  for  no  appeal,  or  other  mode  of  rsTiew,  in  esMi 
arising  under  section  three  of  that  aot    Jdofcrfi  v.  THm  O^  cf  Dmbugtm^  343. 

6.  On  appeal  to  the  District  Court,  in  a  criminal  cade,  the  record  firom  tba 
justice  constitutes  no  part  of  the  evidence,  on  the  trial  anew  in  the  DiatHot 
Court    Brym  v.  The  Siak^  349. 

7.  Where  in  a  proceedhig  before  a  justice  of  the  peeoe^  under  the  aot  *'te 
the  suppression  of  intemperance,'*  approved  Jan.  22, 1865,  under  which  certain 
liquors  were  seized,  the  owner  of  the  liquors  filed  a  plea  to  the  jurisdiction  of 
the  justice,  which  was  overruled :  and  where  the  said  owner  then  moved  to 
dismiss  the  suit,  for  the  want  of  jurisdiction,  whidi,  having  been  overruled,  he 
then  demanded  a  trial  by  a  Juir  of  twelve  men,  which  was  also  overruled,  sad 
the  said  Uquoxs  were  found  to  be  forfeited  by  a  jury  of  six  men,  and  judgaaBl 
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wmdqrwl  upon  fhev  venfiet  ftoeordingly ;  and  irft«r»  the  jndgBMnt  of  fh&  Jiitf- 
lice^  on  appeal,  was  aiSSnned  in  the  District  OooH  i  JSeH,  iSaM  thero  was  no 
eRt)r  m  ^  prex)eeding&    i^. 

8.  An  appeal  Ues  from  a  jndgmmt  of  nonniti  rendasad  bj  a  jostke  of  tke 
psaoe.     €V2MMi  Y.  JbAflB9%  463. 

9.  On  appeal,  the  eanfle  ^  to  be  tried  on  ft*  merits^  aai  ntoM  and  iZNgo* 
larities  before  the  Jostioe,  disregarded.    lb. 

10.  An  order  of  the  county  court,  establiahing  a  road,  is  not  a  matter  affect- 
ing the  rights  of  any  peraon,  as  dlirtinguiihed  flfom  the  public ;  and  to  appeal 
ia  allowed  by  law,  from  such  an  order.    Myers  t.  Svmma^  500. 

11.  Where  tibe  plaintiff  and  tweoty-one  other  persons  petitioned  for  th9 
Mtabhahment  of  a  road,  and  upon  the  c(«ung  in  ef  the  report  of  the  commia* 
Koners  appointed  to  eTamine  as  to  ita  expediency^  the  defendant  and  twenty* 
nine  other  persons  remonstrated  against  its  being  established ;  and  where  tbe 
defendant  claimed  compensation  for  the  damages  he  would  sustain,  if  tiie  road 
was  opened,  which  were  assessed  by  appraisers,  and  paid  into  court,  for  his 
Qse :  and  where  the  county  court,  tSsvt  healing  the  parties  ordered  ^at  the 
road  be  estabfished  and  worked  as  other  roads,  from  which  order  ^e  de> 
fendant  appealed;  and  where  the  Distriot  Court  disBdaaed  the  appeal  on  the 
groxmd  that  the  defendant  had  no  such  intereat  tn  the  sal]!iect  mattw  oi  tht 
order  of  the  county  court,  as  authorized  him  to  take  the  appeal ;  Heid^  That 
the  appeal  was  properly  dismissed.    lb, 

12.  A  party  may  appeal  from  an  order  of  the  District  Court,  quashing  an 
original  notice.    EUioU  y.  Corbitny  564. 

13.  Where  an  acoount  against  a  county,  was  rejected  by  the  county  court, 
fttMn  which  de(^Bionr  an  af^peal  was  taken  to  the  Distriot  Court ;  and  where 
the  said  oounty  filed  an  answer  in  the  District  Court,  pleading  a  setoff,  and  a 
former  adjudication;  and  where  the  idaintiff  moved  to  sfanke  the  answer  from 
the  fllee^  for  the  reason  that  no  pleadmgs  can  be  filed  after  appeal,  whii^  mo*> 
Hon  was  oremled  by  the  oonrt;  Bdd^  That  the  court  cQd  not  err  in  lelUsing 
to  stfike  out  the  asmrer.   Rird  v.  J^f&mn  (kmO^  566^ 

APPBAEAKCBL 

1.  Where  a  defendant  has  taken  objectiott  to  the  delbctiye  service  of  pro* 
•ess,  in  the  proper  time  and  manner,  and  his  objection  is  overruled,  and  he  re* 
quired  to  plead  to  the  action,  he  does  not  waive  or  lose  the  benefit  of  his  ob- 
jection, by  appearing  and  pleading.  (Wbiobt,  C.  J.,  disaefOvRg,)  Cofwene, 
AdinCry.  Warrm,  168. 

3.  Such  an  appearance  must  be  considered  to  have  been  made  under  pro- 
test, and  subject  to  the  exception  taken  to  the  decision  of  tile  court  on  the  ob- 
jection to  the  suiBcienoy  of  ue  service 

ARBITRATORS. 

1.  The  ^[>pellate  oomrt  will  presume  hi'fiivor  of  the  reg^ilarity  of  the  pr^ 
oeedings  of  arbitrators.    McKimney  v.  ThA  Western  Stage  <%>.,  420. 

8.  Where  parties  submitted  to  arbitrators,  a  oontrorersy  wherein  the  plain- 
tiff claimed  damages  for  injuries  resulting  to  his  wife,  by  reason  of  the  upsel* 
ting  of  the  defendant's  coach,  and  provided  in  the  submission,  that  the  award 
should  be  returned  to  the  derk  of  the  District  Court,  and  judgment  enttfed 
thereon  by  the  clerk,  in  vacation;  and  where  the  arbitrators  made  an  award 
in  fhvor  of  the  plaintiff,  upon  whieh  judgment  was  rendered  by  the  clerk  of 
the  District  Court,  under  the  terms  of  the  snbmisBion ;  and  where  the  ddbnd- 
ants  then  filed  their  petition  for  a  writ  of  error  coram  nebie^  to  inquire  into  the 
regularity  of  the  proceedings  before  the  arbitrators^  as  well  as  the  regularity  of 
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the  entiy  of  the  said  jadgment  bj  the  derk ;  and  where  at  the  next  tena  of 
the  said  District  Court  said  writ^  on  motion  of  the  plaintifi|  was  dismiasedy 
and  the  judgment  entered  by  the  derk  vacated ;  and  where  the  award  waa 
adopted  by  the  court,  and  judgment  entered  thereon  in  favor  of  the  plaintiif ; 
Mdd,  1.  That  the  writ  was  properly  dismissed ;  2.  That  any  loss  to  the  hua* 
bandf  in  consequence  of  being  deprived  of  the  sodety  of  the  wife,  or  being  put 
to  expense  on  account  of  the  injury  received  by  her,  could  be  Imtimately  oon- 
Bidered  by  the  arbitrators  under  the  terms  of  the  submission.    Jo. 

ASSAULT  AND  BATTBBT. 

1.  A  battery  is  only  an  aggravation  of  an  assault;  when  the  assault  ia 
diarged  to  have  been  made  wi&  a  dangerous  weapon,  it  ia  sdll  a  ftirther  a^ 
gravation ;  and  where  it  is  charged  to  have  been  made,  with  intent  to  commit 
a  great  bodily  injury,  it  is  only  an  ofTence  in  a  dififorent  degree.     Cokefy  r.  The 

2.  The  assault  is  still  the  original  offence ;  and  the  means — the  intent  and 
the  extent  to  whidi  it  is  carried— qualify  only  the  aggravation  of  this  orig^al 
offence,  to  which  additional  punishment  is  often  affixed  by  the  statute.    lb. 

3.  An  indictment  is  not  double,  because  an  assault  ia  described  with  addi- 
tional inddents  of  aggravation.  Ih. 

i.  Where  a  party  ia  convicted  of  an  assault  and  battery,  a  judgment  may  be 
rendered  against  hun  in  his  absence.    Sughea  v.  2%6  Siatej  554. 

ASSIGNMENT. 

1.  Where  in  an  action  on  three  promissory  notes,  the  defendant  pleaded 
that  the  plaintiff  held  the  notes  as  assignee  of  St  M.,  for  the  benefit  of  his 
creditors,  and  that  the  notes  were  accommodation  notes  for  the  benefit  of  8t 
IL;  and  where  the  defendant  gave  the  plaintiff  notice  to  produce  the  origi- 
oal  assignment  from  St  IL,  whidi,  not  bdng  produced,  the  defendant  daimed 
that  sudi  refusal  raised  the  presumption  that  the  assignment  contained  some- 
thing that  would  defeat  the  plaintiff^s  right  to  recover,  which  view  of  the  law, 
the  court  overruled ;  Bddf  That  the  neglect  or  refusal  of  the  plaintiff  to  pro- 
duce the  original  assignment,  only  had  the  effect  to  admit  aeoondaiy  proof; 
and  that  there  waa  no  error  in  the  ruling  of  the  court    Bimi  v.  CoQins,  5G. 

2.  A  party  in  possession  of  a  pronussory  note  by  assignment,  is  presumed 
to  be  the  owner.    KeOey  v.  Ihrd,  140. 

8.  When  the  note  is  assigned  before  maturity,  such  assignment  is  prima  fam 
evidence,  that  the  note  was  received  by  the  holder,  upon  a  valuable  considera- 
tion, in  the  usual  oouiae  of  business.    Ih. 

4.  Whatever  may  be  the  state  <^  facts  as  to  the  consideration,  between  the 
maker  and  payee,  ib&re  is  no  presumption  against  the  holder,  that  he  haa  not 
pud  a  valuable  consideration  for  the  note ;  and  a  jury  will  not  be  authoriaed 
by  any  evidence  of  fhiud  or  want  of  consideration,  between  the  original  par- 
tiea  to  the  note,  to  infer  that  it  was  assigned  after  maturity,  or  that  no  oonsi- 
deration  was  paid  for  it  by  the  holder.    lb, 

6.  The  assignment  itself  imports  a  consideration,  and  until  the  presumption 
of  consideration  is  rebutted,  tl^  holder  need  offer  no  other  proo£    lb. 
■» 

6.  Where  the  maker  of  a  promissory  note  daims  that  the  asdgnee  received 
the  note,  with  notice  of  firaud,  or  want  of  consideration  in  its  inception,  such 
notice  must  be  proved ;  and  the  assignee  cannot  be  chai^ged  with  such  notice^ 
by  reason  of  any  want  of  diligence  on  his  part,  in  ascertaining  the  fact  of  such 
finaud  or  want  of  consideration,  even  when  he  is  in  a  sitoation  where  such  find 
oould  be  ascertained  by  inquiry.    Jh. 
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7.  Wbere  t^ere  is  a  suffldeBt  defence, »  between  the  payee  and  the  maker  of 
a  promissory  note,  the  innocent  holder  cannot  be  called  upon  to  account  when, 
or  upon  what  consideration  the  note  was  transferred  to  him,  or  how  it  came 
into  his  hands,  until  after  something  has  been  shown  aifecting  tbe  bona  fides  of 
his  possession.    Ih. 

8.  Where  suit  is  brought  en  a  promissory  note  in  the  name- of  an  assignee, 
to  whidi  the  defendant  pleads  fraud  and  the  want  of  consideration,  the  onus  of 
showing  the  fraud  and  want  of  consideration,  and  that  the  plaintiff  is  not  a 
lona  fide  holder  of  the  note,  for  a  valuable  consideration,  without  notice  of  the 
alleged  fraud,  rests  upon  the  defendant.    lb. 

9.  The  title  to  a  land  warrant  will  not  pass  by  deUvery,  without  assignment. 
SbUand  ei  tar.  v.  Bsnsley  ei  ol.,  222. 

10.  The  assignment  of  a  promissory  note,  secured  by  mortgage,  carries  the 
mortgage  with  it ;  and  the  assignee  may  maintain  an  action  upon  the  mort- 
gage in  his  own  name  to  enforce  the  lien.  Crow,  McCreary  Jb  Co.  t. 
TancCj  434. 

11.  The  right  of  the  mortgagee  is  a  mere  chattel  interest,  inseparable  from 
the  debt  it  is  intended  to  secure,  and  transferable  by  a  mere  assignment  of  the 
debt,  without  deed  or  writing.    lb. 

12.  By  the  assignment  of  the  debt,  the  assignee  is  entitled  to-  «se  all  the 
xemedies  the  assignor  might  have  used,  to  enforce  the  lien  of  the  mortgage 
against  the  debtor.    /5. 

AUTACSWENT. 

1.  The  allegations  in  a  petition  which  are  intended  as  a  basis  for  a  writ  of 
flttaclunent,  do  not  touch  the  cause  or  right  of  action ;  and  if  insufficient,  can- 
not be  reached  by  demurrer.    Etmi  t.  QoUi'Mf  56. 

2.  Where  the  allegations  in  a  petition  for  an  attachment,  are  insufficient,  or 
where  they  are  improperly  alleged,  they  are  to  be  reached  by  a  motion  directed 
at  the  writ  of  attachment    7&. 

3.  Where  a  decision  of  the  District  Crourt,  dissolirihg  an  attachment,  is  ap- 
pealed from  in  due  time,  and  a  supersedeas  bond  filed,  the  decision  of  the 
court  is  suspended ;  and  if  reversedl  the  property  seized  under  the  attachment 
w  still  held  by  the  writ    Danfitrih,  Davis  db  Co.y.  Cdrier  A  May,  230. 

4.  Where  property  was  seiseed  by  attachment,  some  of  which  being  perish- 
able, was  sold  by  the  sheriff,  and  the  proceeds  thereof  paid  over  to  the  derk  of 
the  District  Court ;  and  where  at  the  June  tenuf  1865,  of  the  District  Oourt^ 
and  on  the  2d  day  of  the  month,  the  attachment  on  motion  of  defendant,  was 
dissolved  without  any  order  respecting  the  property  attached,  upon  which  the 
sheriff  delivered  the  attached  property  remaining  in  his  hands,  and  the  derk 
paid  over  the  proceeds  of  the  property  sold,  to  the  defendant's  attorney, 
**  taking  an  accountable  receipt  f  and  where  on  the  6th  day  of  June,  and  during 
the  same  term,  the  plaintiff  appealed  from  the  judgment  of  the  court  dissolving 
the  attachment,  and  filed  a  supersedeas  bond,  which  judgment  was  reversed 
by  the  Supreme  Court ;  and  where  at  the  next  term  of  the  District  Court  after 
such  reversal,  the  plaintiff  obtained  judgment  against  the  defendant  on  his 
daim,  and  thereupon  moved  for  a  ju<^;ment  against  the  property  attached, 
and  for  a  spedal  execution,  which  motion  was  overruled;  Edd,  That  the  prop- 
erty attached  was  still  liable,  and  that  the  court  erred  in  overruling  the  mo- 
tion for  a  judgment  against  the  property,  and  for  a  special  execution.    Ih. 

5.  The  fitcts  alleged  in  an  affidavit  or  petition  for  an  attachment,  cannot  be 
controverted,  and  an  issue  raised  thereon,  in  the  principal  suit  Sackettf  M- 
cher  ds  Co.  v.  Partridge  db  Cook,  416. 

6.  Snob  issues  can  be  made  only  in  an  action  on  the  attachment  bond.    1  b. 
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*}.  The  fact  thftt^be  plalAtiif  has  nol  reooTerod  th9  irtiole  of  the  dalm  Ibr 
which  gait  WM  hro<ight»  alfoids  qq  groiuMl  for  qnnrihrnc  an  aUat^imeBt  jw 
(Mix    JIk 

8.  In  a  jBuit  commenoed  by  attaefiment;  where  48Bae  ia  taken  on  tibe  facta 
atteged  in  the  petition  as  a  ground  for  the  attachment,  the  allegations  set  foiHi 
in  cyther  petitions  for  attach]aen(&  agamat  the  same  defendants^  and  ia  whidi 
aoits,  jHdgfiiQBts  hftTe  been  rendered  bjr  daf^aJit^  aranot  admiaHihte  in  evideaoa 
t9  pi9ve  the  ftK3ti  allege  in  inch  petilion.    Jb. 

ATTOROTST. 

1.  hi  the  absence  of  a  party,  there  is  no  good  reaaon  why  an  affidavit  for  a 
continuance,  should  not  be  made  by  the  attorney,  if  the  interest  of  his  client 
vaquires  it,  but  the  abaenee  of  tlte  oHent  ahould  ba  shown  in  the  affidavits 

Widner  ▼.  Ani,  855. 

2.  It  is  not  oompetent  for  an  attorney  to  swear  to  foots  which  are  aole^ 
within  the  knowledge  of  -his  dient^  unless  tbe  client  is  absent    lb. 

BILL  OF  EXOEFTIOISS. 

*  1.  Where  iBTend  bUlt  of  axceplion  rafoned  by  letters,  as  A,  B  and  Q,  Sbd^ 
to  motions,  demurrers  asad  plfwdingB,  and  the  papers  in  the  record,  refeired  to^ 
were  marked  L,  K,  N,  Jbc,  and  there  were  no  papers  in  the  record,  ooire^ond* 
ing  with  the  letters  named  in  the  J^ills  of  exception ;  Bdd,  That  the  appellate 
court  would  be  justified  in  disregarding  the  papers  not  oorrecUy  referred  to  in 
the  bills  of  exception.    Bryan  v.  Tfu  StaJle,  349. 

2.  A  party  may  insist  on  having  the  instructions  read  to  the  jury  before 
they  retire  to  consider  of  their  verdict,  and  if  the  court  refuse  him  this  rights 
he  may  take  his  exception.     TaJUty  v.  Lusk^  469. 

3.  It  is  the  duty  of  a  party  to  ascertain  at  the  proper  time,  what  ins&uctidiBa 
are  given  or  refbsed,  and  to  take  his  exceptions  accordingly,    lb, 

4.  Where  a  party  is  dissatisfied  with  the  instructions  given,  or  where  tiie 
court  refbsee  to  nve  instructions  asked  for  by  him,  he  must  except  at  the  time 
of  giving  and  renising  such  histructions.   ib, 

5.  Where  a  party  foils  to  take  his  exceptfons  to  the  ruling  of  the  cour^  ia 
refusing  instructionSjat  the  time  of  such  refusal,  it  is  too  late  to  do  so  after 
yerdict    McKeR  v.  Wright^  Evam  ib  Co^  504. 


6.  Where  a  par^  foils  to  except  to  the  mlmg  of  the  court,  in  refusing  ia* 
airnctions,  at  the  time  of  such  refbaal,  tiie  appellate  court  will  not  inqoiia 
whether  the  inatruotiona  ware  improperly  rafiiaed.    id. 

7,  Where  in  a  proceeding  seeking  the  specific  performance  of  a  contract  for 
the  conveyance  of  land,  a  controversy  arose  in  the  Supreme  Court,  whether 
the  complainant  had  In  the  District  Ck>urt,  introduced  certain  receipts  (npw  lost) 
showing  the  payment  of  the  purchase  money ;  and  where,  upon  the  ex  parte 
affidavits  submitted  by  the  parties,  as  to  the  fact 'in  controversy,  H  was  left  la 
mat  doubt,  whether  such  receipts  had  been  produced  and  offered  in  evidence; 
MM^  That  the  court  might  either  determine  the  case  upon  the  record  and  affi- 
davits, or  might,  in  the  exercise  of  a  sound  discretion,  remand  the  cause,  fbr 
the  purpose  of  having  the  District  Court  embody,  in  a  proper  bill  of  excep* 
tions,  the  f^t0  as  to  Uie  proof  made  on  the  hearing.    Tosher  v.  MakrakaU,  5M 

BOND  FOR  COSTS. 

1.  After  allowing  a  change  of  venae,  the  District  Oourt  cannot  require  tfas 
a{ipHcaat  to  giiya  to  tbe  advene  party^  a  bead  to  aaoiire  him  against  the  addi- 
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2.  tHiete  the  defendant  in  an  actioB,  filed  an  affidavit^  and  notioQ  iar  a 
<3iaiige  of  venue^  an  aocount  of  the  interest  and  pz^udice  <j  tfae  judge,  whkh 
motion  was  granted  at  the  Kay  term,  1866,  and  an  order  of  oonrtmade  ohang* 
ing  the  venne  to  Warren  oonntj,  in  the  nindi  judicial  district;  and  where^  at 
the  same  term,  and  after  the  change  of  yenne  had  been  ordered,  the  ooort 
ordered  the  defendant  to  giro  a  bond,  in  the  penalty  of  $200,  to  secure  the 
plaintiff  in  the  additional  costs  to  be  incurred  by  the  change  of  yenue ;  and 
where  at  the  September  term  of  said  court,  on  motion,  the  eause  was  renAoek- 
€ted,  and  on  the  trial,  both  parties  appearmg,  the  jury  disagreed,  and  the 
cause  was  continued ;  and  where  at  the  May  term,  1866,  the  defendant  filed 
im  affidavit  for  a  change  of  yenue  to  some  other  county,  for  the  reason  that 
the  inhabitants  of  Boone  county,  were  so  prejudiced  against  him,  that  he  could 
not  expect  a  &ir  and  impartial  trial,  which  application  was  oyerruled ;  Udd, 
1.  That  the  eeurt  erred  In  requirmg  the  defbndantto  execute  a  bond  for  the 
eoflte;  B.  That  section  1T08  ctf  the  Code,  wludh  Units  a  party  to  one  ohange 
Ti yenue,  did  not  apply  to  the  oase;  and  B.  That  the  oowt  enid  in  oyenvaSg 
the  second  application  for  a  change  of  yenue.    Jh. 

1.  A  writ  of  cerUorari  is  the  proper  method  of  trying  the  regularity  and 
y»Iidity  of  the  proeeedings  of  the  county  ooort  fn  establidifaig  a  toad.  Myan 
T.  Svmrna,  600. 

CHURCH. 

1.  Where  lands  are  granted  to  individuals,  for  the  use  of  a  church,  which 
a:t  the  time  of  the  grant,  is  not  incorporated  as  such,  the  persons  to  whom  the 
grant  is  made,  stand  seized  to  the  use,  and  when  the  church  recetves  legal  oa* 
padty  to  take  and  hold  the  reel  esttete,  the  statute  exeootes  the  posifsion  to 
the  use,  and  the  estate  yests.    MObr  y.  Cfhdttenden  4i  ^,  262. 

2.  Where  J.  M.  being  desirouS)  (as  the  deed  recites,)  to  promote  the  oause 
of  true  religion  in  the  town  of  Keoicuk,  and  in  consideration  of  one  dollar,  in 
hand  paid,  conveyed  certain  real  eetote  to  €.  and  four  other  peraons,  and  their 
successors,  as  trustees,  in  trust,  for  the  use^  benefit  and  support  of  an  orthodox 
Congregational  Church  at  the  town  of  KedcTdE,  io  he  mOed  and  namedihe  Con- 
gregational Church  of  Keokuk,  and  wbUL  trustees  were  inetmotod  and  et^otoed, 
to  appropriate  the  land  ocmyeyed,  and  every  part  tfaereoll  and  all  moneys  arts' 
hag  from  the  sale,  lease,  or  rent  thereof  to  the  use,  benef^  and  support  « 
the  first  orthodox  Congregational  Church  which  tihaU  he  organized  at  the  sold 
town,  under  the  title  foresaid,  and  untQ  such  chureh  shall  be  oiganized  at  the 
taid  town,  the  said  trustees  shall  invest  all  such  moneys,  and  allow  them  to  ae- 
eumulate  for  the  benefit  of  said  ehurch,  uniU  the  period  of  nich  orgamzalion ;  and 
where  the  trustees  on  the  day  of  the  execution  of  the  deed,  accepted  the  trust 
in  writing,  and  agreed  to  execute  the  same;  and  where  the  said  J.  M.  after 
the  execution  of  said  deed,  in  his  last  will  and  testament,  bequeathed  certain 
real  estate  to  his  executdts,  in  trust  for  his  children,  and  to  be  conveyed  to 
said  children  at  the  expiration  of  ten  years  from  the  date  of  said  wiQ,  upon 
oeitain  conditions,  and  if  either  of  said  children,  in  the  judgment  t^  said  execu- 
tors, failed  to  comjdy  trith  such  conditions,  then  the  ibase  of  such  child,  waa 
to  be  conveyed  to  the  said  trustees,  for  the  use  and  sopport  of  «  Coni^^ga- 
tional  Church  at  Keokuk ;  and  where  the  trustees,  after  the  death  of  the  teetlb- 
tor,  toc^  possession  of  the  real  estate  eo  conveyed,  and  enhBequently  a€on- 
gicmtional  Church,  bearing  the  name  inctieoted  hi  the  deed,  was  orgonlied ; 
1.  Mddj  That  the  gift  to  the  church,  in  contemplation  of  its  organization,  was 
valid,  and  the  lue  good;  2.  Tliattfae  gift  was  a  charity  In  its  laigest  and  most 
oomprehensiye  senae^  as  understood  either  in  morals  or  in  law,  and  a  trust  in 
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the  nanrow  and  more  restricted  aeose^  as  applied  to  conyeywioes  between  is- 
dividuals,  which  oonrts  of  equity  have  alwajs  recognized  and  enforced; 
3.  That  the  estate  vested  in  the  trustees)  until  the  beneficiaries  for  whom  the 
•charity  was  intended,  were  In  a  condition  to  call  for  the  application  of  the  fiind 
in  the  hands  of  the  trustees^  ft.  That  the  use  was  not  bad,  because  the  trusl- 
ees  named  in  the  deed,  had  no  power  to  organize  the  cborch,  or  bring  it  into 
existence,    ib. 

tX)MMON  CARRIEa. 

1.  It  is  the  duty  of  Stage  proprietors,  who  run -a  line  of  coaches  for  the  con- 
veyance of  passengers,  to  prepare  good  coaches,  harness  and  hones,  and  good, 
akillflil  and  carefU  drivers ;  and  should  they  fail  to  do  so,  and  their  passengers 
are  insured  by  such  failure,  they  are  responsible.  Saks  v.  The  Wesiem  Siagt 
Co.,  547. 

2.  Carriers  of  passengers  for  hire,  are  not  only  to  furnish  good  coaches,  har- 
ness and  hoKsee,  and  ridllful  and  careful  drivers,  but  they  are  to  keep  them  in 
.^ood  repair,  and  to  see  that  their  driveis  dri^te  with  the  «4nuMt  skill  and  pru- 
dence,   lb. 

3.  They  are  bound  to  exert  the  utmost  skill  and  pnidence,  in  conveying 
their  passengers,  and  axe  responsible  for  the  sUgJitest  ne^gence  or  want  of 
«kill,  either  in  themselves  or  their  servants.    Ih. 

4.  They  ane  bound  io  use  such  <»re  and  diligence,  «a  a  most  careful  and 
-vigilant  man  would  observe,  in  the  exercise  of  the  utmost  prudence  and  fore- 
ttght    lb, 

COMMON  LAW. 

1.  The  common  law  is  In  force  in  the  state  of  Iowa.    O^FerraU  v.  Simplot,  38L 

2.  The  ordinance  of  11  Bl,  for  the  government  of  the  Northwest  Territory, 
«nade  the  common  law  the  law  of  that  territory ;  that  ordinance  was  extended 
over  Wisconsin,  and  then  over  Iowa;  and  although  the  laws  of  Wisconsin 
and  Michigan  were  repealed  by  the  legislature  of  Iowa,  in  1840,  the  ordinauca 
of  1787  was  ncA  affected  by  that  repeal  but  remained  in  full  force.    Jb. 

« 

3.  At  conunon  law,  for  an  injury  to  the  person  of  the  wife,  during  coverture, 
by  battery,  or  to  her  character,  by  slander,  or  for  any  sudi  injury,  the  wife 
must  join  with  the  husband  in  the  suit  But  where  the  injury  is  such  that  the 
tiusband  receives  a  separate  loss  or  damage,  as  i£,  in 'consequence  of  the  bav 
tery,  he  has  been  deprived  of  her  society,  or  been  put  to  expense,  he  may 
bring  a  separate  action  in  his  own  name.    McKinnqf  v.  The  Western  Stage 

Co.,  420. 

4.  This  rule  of  the  common  law  upon  this  subject  has  not  been  changed  by 
the  Code.    Tb. 

COMPLAINANT. 

1.  Where  there  are  several  respondents  to  a  bill  In  oquit^,  against  whom 
the  same  claim  to  relief  is  made,  some  of  wbom  deny  the  right  of  the  com- 
plainant to  the  relief  sought,  "while  others  allow  defaults  to  be  entered  against 
them,  the  complainant  is  not  entitled  to  a  decree  agamst  those  in  default,  un- 
less he  establishes  his  right  to  the  relief  prayed  for  against  those  who  have  ap- 
peared.   Pierson  v.  David  et  alj  410. 

2.  A  complainant  in  chancery  is  required  to  satisfy  the  chancellor  that  he  is 
entitled  to  relief  although  there  has  been  no  appearance  by  the  respondent    lb. 

3.  If  the  proof  made,  shows  a  want  of  equity  in  the  complainant's  case^  ha 
must  fail  in  his  suit    lb. 
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OONSIDERATIOK. 

1.  A  Tolontary  agreement,  withoat  any  yaloable  oonaideratioii,  cannot  be 
enfoToed  against  the  heirs  of  the  party  making  the  agreement  HoUand  et  vat. 
T.  HentHey  el  oj.,  222. 

2.  If  a  contract  by  which  a  trost  is  created^  is  complete  and  executed,  it 
will  not  be  disturbed  for  want  of  a  consideration ;  but  .courts  of  equity  will 
not  carry  into  effect  a  mere  voluntary  agreement,  contract,  or  covenant^  to 
transfer  property.    lb. 

3.  The  want  of  a  consideration,  is  universally  a  good  defence  to  a  bill  finr 
rectifying  a  voluntary  conveyance,  or  enforcing  a  voluntary  agreement   Ih. 

4.  The  meritorious  oonsideralion  of  providing  for  a  child  has  always  been 
held  sufficient  to  authorize  the  enforcement  of  an  executory  contract  agamst 
the  party  contracting;  but  where  the  contest  is  between  one  child  and  other 
children  of  the  same  ancestor,  the  meritorious  consideration  operates  on  both 
sides,  and  being  equally  balanced,  equity  will  not  interfere,  or  lend  its  aid.  Ih, 

CONSTITUTION. 

L  Section  nineteen  of  the  act  entitled  **  An  act  to  authorize  general  incor- 
porations," approved  February  22d,  1847,  which  provides  that  when  no  cor^ 
porate  property  can  be  found,  on  which  to  levy  execution  against  the  corpo- 
ration the  acting  manager,  or  some  member  of  the  company,  may  be  notified 
to  appear  before  the  District  Court  of  the  county  where  the  judgment  was 
obtained,  and  show  cause  why  the  individual  property  of  the  members  of  the 
company  should  not  be  made  liable,  is  not  unconstitutional  or  unreasonable. 
ZTompson  doLy,  Weare  et  a2.,i  13. 

2.  Neither  the  jurisdiction,  nor  the  proceedings,  of  courts  and  magistrates, 
as  existing  at  common  law,  were  unalterably  settied  and  defined  by  the  con- 
stitution of  the  United  States,  at  the  time  of  its  adoption.  Bryan  v.  The 
Suae,  349. 

3.  Section  eleven  of  the  first  article  of  the  constitution  of  the  state  of  Iowa, 
which  provides  that  no  person  shall  be  held  to  answer  for  a  criminal  ofibnce^ 
unless  on  presentment  or  indictment  by  a  grand  jury,  except  in  cases  cogniza- 
ble before  a  justice  of  the  peace,  does  not  limit  the  Jurisdiction  of  justices  of 
the  peace  to  causes  that  were  cognizable  before  that  officer,  at  the  time  of  the 
adoption  of  that  constitution.    /6. 

4.  The  eleventh  section  of  the  first  article  of  the  constitution  of  lovra  has 
a  prospective  sense,  and  embraces  such  causes  as  may  be  made  cognizable  be- 
fore justices  of  the  peace.   Ih, 

CONTINUANCE. 

1.  A  court  in  the  exercise  of  its  discretion  nv^y  grant  a  continuance^  on  so- 
count  of  the  absence  of  counsel    Brady  v.  Jfotone,  146. 

2  To  show  due  diligence  hi  an  affidavit  for  a  oontinuance,  it  is  not  sufficient 
to  state  generally  that  such  diligence  has  been  used;  but  the  affiant  should 
specify  what  he  has  done,  that  the  court  may  judge  of  the  diligence.    Ih, 

3.  What  is,  or  is  not,  4ue  diligence,  is  to  be  determmed  by  the  courts  and 
not  by  the  affiant.    Ih, 

4.  Affidavits  for  a  continuance  should  he  construed  strictiy,  and  most  strongly 
against  the  applicant   Ih, 

6.  Where  suit  was  commenced  on  a  promissory  note,  prior  to  the  ftme  term, 
1855,  bi  the  Lucas  District  Court,  at  which  term,  the  defendant  filed  an  affl- 
davit  for  a  continuance,  on  account  of  the  absence  of  certain  witnesses  resid- 
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ing  in  Ohio,  and  the  caaae  vw  aoeoHUnfllj  oontinned,  and  where  at  a  sabae- 
qnent  tenn  (but  whether  at  the  Septemoer  term,  1865,  or  1856,  it  is  impon- 
hie  te  determme  iVom  the  rteord),  the  defendant  filed  a  seooed  apfiUfiatkm  fixr 
««oatlnuanoe,  baaed  upon  an  affidayit,  which,  after  Btaling  what  he  exipeotod 
to  prove  by  certain  absent  witnesses,  alleged  that  his  oounael  was  absent, 
without  stating  any  cause  of  absence,  or  that  spch  absence  was  unexpected  to 
defendant ;  and  that  at  the  time  of  making  the  former  affidavit  (on  whicdi  the 
first  continuaQce  yna  obtainedX  he  was  informed  and  believed,  that  both  of  the 
witnesses  resided  in  Guernsey  county,  Ohio,  but  he  soon  tiiereaAer  learned, 
that  one  of  them  was  still  in  California^  and  had  not  returned  to  his  hoiiie  In 
Ohio,  as  he  had  been  inftmned ;  that  for  about  six  weeks  or  two  months  of  the 
time  since  the  first  oontinoaopoe,  hia  &mily  was  s&ok,  ao  that  he  could  not  a^> 
tend  to  hia  buaineoa ;  that  since  he  learned  that  one  of  the  vritnessee  was  in 
€alifoinii^  he  has  endeavored,  ly  aU  meam  in  Mb  power,  constdeifeg  the  aick- 
nets  of  his  fiuni^,  to  aaoertun  the  place  of  re^dence  of  &e  witness,  but  had 
Jiot  been  able  to  learn  the  aame ;  £bld,  That  the  affidavit  was  inaoffieieB^  mBL 
the  i^yilioation  for  a  continuance  waa  property  overruled.    lb. 

6.  The  law  does  not  contemplate  that  a  party  is  entitled  to  a  continuance, 
on^  in  the  event  that  a  witneas  is  absent  by  whom  he  can  fitOy  prove  a  pai^ 
tlcular  fiict ;  but,  if  ftom  the  witness,  he  can  obtain  testimony  tending  to  sub- 
stantiate particidar  fects^'or,  if  his  testimony  wiH  mateiiaSy  asaBSt  im  deter> 
mining  the  issues  joined^^e  has  a  right  to  the  pwonoe  cr  dflpos^tioK  of  tbe 
witness,  unless  there  is  some  other  witness  by  wdMim  -die  aame  faeta  oa&  he 
flubstantiated,  to  tiie  same  extent  as  they  wovld  be  bf  the  abaeikt  witmeaiL 
(Btooktok,  J.,  dtBseiOing.)    Wsbh  ▼.  Stmry,  241. 

"t.  It  is  that  wtdoh  liie  absent  witness  would  swear-to,  at  present  thai  fte 
affiant  claims  the  benefit  ofj  by  his  affidavit;  and  when  he  awears  thatte 
Imows  of  no  other  wituesa  by  whom  he  can  prove  such  &ct  or  fiu*ta,  as  jfUl^ 
as  he  can  by  the  one  thra  a]Ment,  he  oompliea  witb  1^  statute.    Jh. 

6.  A  party  applying  Tor  a  eontmaanoe  on  the  igwiuid  ^f  the  ahsenoa  sf  a 
witness,  need  not  state  in  his  affidavit,  that  he  cannot  fiilly  prove-^-^tiiat  is, 
that  he  cannot  fiilly  substantiate  or  demonstrate  by  any  other  witness,  the 
&el8  or  mattefs  he  expeots  to  prove  by  the  absent  witness.  If  he  knows  of  no 
Sfther  means  within  hia  reach,  by  which  he  can  supply  the  defect  in  histeBtt 
;aiony,  occasioned  by  the  absence  of  the  witnosa  named,  and  makes  ISiJs^ « 
well  as  the  other  marten  required  by  the  Code^  to  i^pear,  he  svftMstantially 
oompliea  with  the  law,  and  should  have  time,  jotiunarlly,  to  obtgJn  lito 
proof.    Ih, 

9.  An  affidavit  .for  a  continuance,  on  the  ground  df  tihe  absence  of  wftnenes^ 
which  does  not  show  that  any  effort  has  been  made  to  procure  their  atten- 
dance^ nor  any  excuse  for  the  want  of  that  diligence  whidi  the  law  Rqu^eSi 
18  msuffident  .  Wtdner  v.  Muntj  366. 

10.  In  the  absence  of  a  party,  there  is  no  good  reason  why  an  affidavit  for 
-•■oontiBuanoe,  should  not  be  made  i^y  the  attorney,  if  the  interest  of  his  client 

requires  it,  but  the  abaanoeof  the  oUent  should  be  ahown  in  the  affidavit   Ih, 

11.  B  is  not  ooDc^etant  liar  an  attorney  to  swaar  to  fiwsts  which  an  solely 
-wMbthi  the  knowledge  of  his  dient^  onleaa  the  client  is  absent   Ih, 

12.  An  affidavit  for  a  oontmuanoe,  on  ihe  ground  of  the  Inability -of  a  «fl- 
^eaa  4o  attend  the  ooort,  should  show  that  a  knowledge  of  sudi  in^ili^  on 
the  part  of  the  witness,  was  not  known  to  the  party  a^[^  (he  oontfaiuanoa^ 
before  the  commencement  of  the  term,  and  in  time  to  have  ta^en  the  teflfi- 
mony  by  depoe^on.    It, 

13.  Af»lpable  eaae  of  ix^ustioe  must  be  presented,  before  the  appeOsta 
sonrt  will  interfere  with  tl»  diacretion  of  an  ixiferior  oonrt,  fai  gfantmg  sr  re- 
fnaing  a  continuance.    lb. 
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14  The  practice  of  aHowmg  affidavitB  hr  a  coDtinuance  to  be  amended,  or  a 
new  affidavit  to  be  filed,  Vhen  the  first  has  not  made  out  the  case  desired  to 
•  be  shown  bj  the  party,  is  one  which  the  courts  should  permit  with  great  cau- 
tion, if  permitted  at  all.    Jb. 

15.  It  is  within  the  discretion  of  the  District  Court,  to  refuse  leave  to  attiettd 
an  affidavit  for  a  continuance,  a^udged  insufficient,  or  to  file  a  new  one,  unless 
for  the  purpose  of  presenting  £bcis  which  have  transpired,  or  come  to  the  knowl- 
edge of  the  party,  since  the  filing  of  the  first.    Jb, 

1^  An  affidavit  for  a  continuance,  on  tlie  ground  of  the  absence  of  witnees- 
e%  that  does  not  show  that  any  diligence  has  been  used  to  obtain  the  testi- 
mony of  such  witnesses,  nor  any  excuse  for  the  want  of  such  diligence^  is  in- 
sufficient   Adams  v.  Peek.  651. 

CONTRACT. 

1.  The  terms  applied  by  the  parties  to  the  sum  fixed  upon  in  a  contract, 
will  not  always  define  and  fix  the  action  of  the  court  in  giving  a  constroctioti 
to  the  contract    ^ley  v.  McKeegarif  1. 

3(  A  contract  for  the  transportation  of  intoxicating  liquors,  is  not  void  pet  se 
under  the  act  for  the  sunpresslon  oi  intemperance^  approved  January  23, 1865. 
£ow€n  fjk  Kmg  v.  //o^  430. 

3.  Where  a  controversy  arises  in  our  courts,  upon  a  contract  made  in  an- 
other jurisdiction,  prima  fade  it  is  to  be  governed  by  the  laws  of  this  state. 
Bean  v.  Srigga  d:  Felthouaerj  464. 


4.  If  it  is  claimed  that  the  law  of  the  place  of  contract,  establishes  a  rule 
known  to  our  law,  such  foreign  law  should  be  proven,  and  to  be  admissible 
in  proof,  should  be  properly  averred,  or  set  out  in  the  pleadings.    Jb. 

5.  Where  a  party  contracts,  or  is  liable  to  pay  '*  in  good  property,'*  on  action 
cannot  be  sustained  against  him;  until  aflor  a  demand  of  property  in  payment 
Ptummer  v.  Boads,  587. 

COSTS. 

1.  Where  a  pljuntiff  dwmissea  his  suit,  he  fe  liable  for  all  the  costs  legally 
tti^&e  in  the  case,  and  not  alone  fof  those  tliat  may  be  taxed  at  the  time  the 
^it  is^  dismissed.    Acres  v.  Hancock^  568. 

2t  A^  plaintiff  cannot,  by  dismissing  his  suit,  and  paying  costs  before  the  i^ 
turn  of  the  writs  and  process  in  the  hands  of  the  officer,  avoid  the  payment  of 
the  costs  made  thereon.    lb. 

3;  Where  a  transcript  from  a  justice  of  the  peace,  does  not  show  the  amouiit 
of  the  costs  in  the  case,  the  District  Court  may  require  the  justice  to*  certify  to 
that  court,  the  amount  of  such  costs.    lb. 

See  Bond  for  Costs,  1  and  2. 

COURTS. 

Vi  The  proceedings  and  judgment  of  a  court,  within  its  jurisdiction,  cannot 
be^  inquired  into  and  set  aside,  in  a  collateral  proceeding.  Sampsoti  etoLy. 
Wears  et  a/.,  13. 

i.  As  to  courts  superior  and  of  general  jurisdiction,  every  presumption  is  in 
favor;  not  only  of  their  proceedings,  but  <^  their  jurisdiction.    Morrow  V. 
Weed,  nn. 

3.  This  presumption  does  not  prevail,  howevei",  in  relation  U>  the  jurisdic- 
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tion  of  a  court  inferior  and  of  limited  jurisdiction,  but  such  jurisdiction  must  be 
shown.    lb. 

4.  When  the  jurtsdiction  of  an  inferior  court  is  shown,  then  the  same  pre* 
sumption  prevails  in  favor  of  its  proceedings,  that  does  in  favor  of  those  of  a 
superior  court.    lb, 

6.  Whatever  intendment  may  be  made  in  favor  of  the  decision  of  an  inferior 
court,  there  can  be  none  in  aid  of  its  right  to  decide.    lb. 

6.  When  inferior  courts  have  not  transcended  their  powers,  and  their  juris- 
diction has  actually  attached,  such  jurisdiction  will  not  be  lost  by  an  irregu- 
larity in  the  mode  of  exercising  it :  and  every  intendment  will  be  made  in  aid 
of  the  validity  of  the  proceedings  under  it,  which  will  be  regarded  as  equally 
conclusive  with  those  of  courts  of  superior  and  general  jurisdiction.    /}. 

7.  A  superior  court  is  presumed  to  act  rightly,  and  within  its  jurisdiction.   Ih. 

8.  An  inferior  court  should  set  out  the  requisite  facts  on  the  face  oi  its  pn>> 
ceedings ;  and  when  the  jurisdictional  facts  are  thus  stated,  such  statement  is 
taken  as  prima  facie  evidence,  or  they  are  presumed  to  be  as  stated.    lb. 

9.  When  a  court  has  jurisdiction,  it  has  a  right  to  decide  every  question 
which  occurs  in  the  cause ;  and  whether  its  decision  be  correct  or  otherwise^ 
its  judgment,  until  reversed,  is  regarded  as  binding  in  evety  other  court    Jb. 

10.  Jurisdiction  is  conferred :  1.  By  the  law ;  2.  By  a  petition,  or  what- 
ever stands  in  its  place ;  3.  By  notice,  when  such  is  required.    Jb. 

11.  If  there  be  a  petition,  or  the  proper  matter  of  that  nature,  to  call  into 
action  the  power  or  jurisdiction  of  the  court,  its  sufficiency  cannot  be  called  in 
question  in  a  collateral  proceeding.    lb. 

12.  If  there  be  a  notice  or  publication,  or  whatever  of  this  nature  the  law 
requires,  in  reference  to  persons  or  other  matters,  its  sufficiency  cannot  be 
questioned  collaterally.    Jb. 

13.  Courts  are  acting  judicially,  as  long  as  they  effectuate  the  intention  of 
a  donor.    MHUr  v.  Chittenden  ei  d/.,  252. 

14.  Where  in  a  proceeding  in  Chancery  to  set  aside  a  guardian's  sale  of  real 
estate,  it  was  alleged  that  the  ward  never  had  any  legal  notice  of  the  applica- 
tion to  sell  the  real  estate ;  and  where  it  appeared  from  the  record  of  the 
county  court,  which  granted  the  license  to  sell,  that  it  had  been  **  proved  to 
the  satisfaction  of  that  court,  that  notice,  according  to  law,  bad  been  given"  of 
the  hearing  of  said  petition  to  sell  said  real  estate ;  Jleld,  That  the  dedaion  of 
the  county  court  on  the  sufficiency  of  the  service  of  notice,  could  not  be  ex- 
amined into  collaterally.     Wade  v.  Cairpenier  ei  al^  361. 

15.  The  approval  by  the  county  court  of  a  sale  of  a  minor's  real  estate  by 
his  guardian,  as  required  by  section  1506  of  the  Code,  in  order  to  make  the 
sale  valid,  is  not  a  mere  formality.    Jb. 

16.  The  courts  of  Iowa  will  not  take  judicial  notice  of  the  laws  or  statutes 

of  another  state.    Beaai  v.  Briggs  &  Fd^touBer^  4B4. 

.» 

CONVEYANCE. 

1.  If  a  conveyance  of  real  estate  be  so  uncertain  in  its  description,  that  it 
cannot  be  known  what  estate  was  intended,  the  conveyance  will  be  void. 
Olenn  ei  al  v.  MaUmyj  314. 

2.  If  the  description  in  the  instrument  includes  several  particulars,  aU  of 
which  are  necessary  to  ascertain  the  estate  to  be  conveyed,  none  will  paas^  ex- 
cept such  as  corresponds  with  every  particular  of  the  description.    Jb. 

3.  If  there  shall  be  in  the  instrument,  a  repugnant  call,  which  by  the  other 
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descriptive  tenos,  clenrij  appears  to  haTe  been  made  though  xniBtake,  the  oon- 
yejance  is  not  voidf  by  reason  of  sach  repugnant  calL    /&. 

4.  When  tbe  instmaient  is  applied  to  its  subject  matter,  -if  it  be  found  that 
the  description  in  it,  is  true  in  part,  but  not  true  in  every  particular,  so  much 
of  it  as  is  false,  is  to  be  rejected ;  and  the  conyeyanoe  will  take  "effect,  if  su^ 
flcient  remains  to  ascertain  its  application,    id. 

6.  Where  the  husband  alone  conveys  real  estate,  the  dower  of  the  wife, 
upon  his  death,  is  to  be  governed  by  ite  law  in  force  at  the  time  of  making 
the  conveyance  by  the  husband,  and  not  by  that  in  force  at  the  time  of  hia 
deceasa     OT^mxU  v.  Simploi^  381. 

CORPORATIOK 

1.  Section  nineteen  of  the  act  entitled  *'  An  act  to  authorize  general  incor- 
I>orations,"  approved  February  2ad,  1847,  wbicih  provides  that  when  no  cor- 
porate property  can  be  found,  on  which  to  levy  execution  against  the  corpo- 
ration, the  acting  manager,  or  some  member  of  the  company,  may  be  notified 
to  appear  before  the  l>istrict  Court  of  the  county  where  the  judgment  was 
obtidned,  and  show  cause  why  the  individual  property  of  the  members  of  the 
company  should  not  be  made  liable,  is  not  unconstitutional  or  unreasonable. 
Hamp&m  eioLY^  Weare  tit  dL,  13. 

2.  It  was  not  the  intention  of  the  statute  to  drive  the  creditor  to  the  incon- 
▼enienoe,  expense  and  ilelay  of  suits  against  all,  or  any  of  the  stockholders, 
after  ho  had  obtained  hie  judgment  i^aiDst  the  corporation.    lb. 

3.  Where  a  judgment  is  obtuned  against  a  corporatkm,  and  an  order  is  ob- 
tained that  execution  be  levied  on  the  individual  property  of  the  members 
thereof  the  execution  abould  folkiw  the  judgment,  and  run  against  the  cor- 
poration, with  a  clause  that  it  be  levied  on  the  property  of  the  members.    Jb. 

4.  Where  in  a  proceeding  for  an  ii\junction,  it  appeared  that  W.  obtained  a 
judgment  in  the  District  Court,  against  a  corporation  organized  in  1851,  upon 
which  execution  issued,  which  was  returned,  *^  no  corporate  property  can  be 
found,  sufficient  to  satisfy  the  same;"  that  notice  \ras  served  upon  the  presi- 
dent and  several  of  the  directors  of  the  company,  to  show  cause  why  the  indi- 
vidual property  of  the  members  should  not  be  made  liable,  and  such  proceed- 
ings were  had,  that  the  court  rendeted  judgment  that  an  execution  issue 
against  the  property  of  the  members ;  that  an  execution  issued  against  cer- 
tain individuals,  as  members  of  the  corporatwn,  naming  them,  who  sued  out 
the  injunction,  staying  the  execution  and  all  proceedings  under  it^  which  in- 
junction was  dissolved  by  the  District  Court ;  and,  where  the  reasons  stated  in 
the  application  for  the  injunction,  were  as  follows:  I.  That  the  private  prop- 
erty of  the  members  of  the  corporation  was  exempt;  2.  That  the  proceedings 
to  render  the  stockholders  liable,  should  have  been  conducted  under  the  Code, 
and  not  under  the  act  of  184*7 ;  3.  That  the  court  could  not  render  the  stock- 
holders liable  for  more  than  the  amount  of  their  stock;  and  4.  That  they  were 
liable,  even  to  the  company,  only  on  certain  conditions ;  Held,  1.  That  all  the 
grounds  stated  in  the  application  for  the  injunction,  were  questions  for  the 
court  to  determine,  before  it  ordered  execution  to  issue  against  the  individual 
property  of  the  stockholders,  and  its  judgment  upon  them  was  conclusive, 
unless  appealed  from ;  2.  That  the  execution  issued  against  the  individuals  was 
irregular,  and  was  properly  stayed  by  the  Ibjunction ;  3.  That  tlie  court  erred 
in  ^ssolving  the  injunction.    lb. 

5.  An  ordinance  of  a  munknpal  corporation  can  have  no  extra-territorial 
force ;  but  persons  or  property  coming  within  the  territorial  limits  of  the  cor- 
poration, come  under  its  authority.     GosseUnk  v.  CampbeH  296. 

6.  Where  a  city  charter,  adopted  in  pursuance  of  the  provisions  of  chapter 
42  of  the  Code,  gave  to  the  city  council  the  power  to  establish  such  by-laws 
and  ordinances  as  may  be  neoessary  and  proper  for  the  good  regulation,  health 
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apd  safety  of  t)ie  cUizen,  and  the  deonUneag^f  the  cky ;  to  probSiH 
runniDg  at  large  in  the  city ;  and  to  make  any  other  ordinaiy,  suitable  and 
proper  police  regulations,  and  to  Impose  fines  and  penalties  for  the  violation  of 
such  regulationB,  by-laws  and  ordinances ;  and  w^jere  the  city  council,  acting 
under  such  charter,  adopted  an  ordinance,  prohibiting  hogs  from  running  aS 
large,  the  first  section  of  which  provided,  that  no  hogs  shaU  be  allowed  to  run 
at  large  in  the  city,  and  owners  are  required  to  keep  them  up,  and  that  any 
person  failing  to  comply  with  the  ordinance,  sliall  be  deemed  guilty  of  a  mis- 
demeanor, and  pay  a  sum  not  less  than  one,  nor  more  than  five,  doUani;  and 
the  second  section  of  which,  made  it  the  duty  of  the  marshal  to  take  ^  all 
hogs  found  running  at  large  in  the  city,  and  advertise  them ;  and  if  the  ownep 
did  not,  witliin  three  days,  come  and  pay  the  fine  and  costs,  and  take  care  of 
the  hogs,  to  sell  them  to  the  highest  bidder;  and  after  paying  the  fine  and 
costs,  to  pay  the  balance  of  the  money  to  the  owner ;  and  where  an  action  of 
replevin  was  brought  against  the  city  maishal,  by  a  party  remdiog  beyond  the 
corporate  limits,  to  recover  the  possesion  of  certain  hogs  bekifi^^ng  to  hm^ 
iound  running  at  large  within  the  corporation,  and  taken  up  under  the  ordi; 
nance;  Ilekl^  1.  That  the  city  had  authority,  under  the  charter,  to  pass  tha. 
ordinance;  2.  That  the  city  marshal  had  authority,  under. the  ocdinanoe^  to 
take  up  the  hogs ;  3.  That  the  first  section  of  the  ordinance  is  within  the 
meaning  and  spirit  of  the  statute  and  the  charter ;  ^  That  the  second  aeckiaB 
of  the  ordinance,  was  sufficient  for  the  abatement  of  the  nnisanoe  and  Um 
payment  of  the  charges,  but  not  for  tlie  enforcement  of  the  fine.    lb. 

7.  A  municipal  corporation  may  be  summoned  as  garnishee^  undo'  th9 
statute  of  Iowa,  and  the  indebtedness  o(  such  corporation  to  the  party  dn^ 
fendant,  held  to  respond  to  the  judgment  of  the  plaintlif.  Waies  A  Sou  v.  The 
City  of  Mu8ccUi7ie,  Gamishit,  302. 

8.  Where  the  plaintiffs  issued  execution  on  a  judgment  in  their  &vor  agfldost 
R  and  the  aheriif  summcMied  as  garnishees,  P.,  mayor,  and  J.,Tecorder  of  the 
city  of  M^  who,  at  tlie  ensuing  term  of  the  District  Courts  appeared  and  an- 
swered the  interrogatories  propounded,  from  which  it  appeared,  that  the  city 
of  M.  was  indebted  to  B.  in  a  sum  certain,  for  work  done  on  the  steamboatl 
landing ;  and  where  the  plaintifis  moved  for  judgment  against  the  city  oflL 
for  the  sum  shown  to  be  due  B^  which  motion  was  ohjected  to  by  B.  and  0¥er- 
ruled  by  the  court,  for  the  reiison  that  a  municipal  corporation  could  not  be 
held  as  garnishee;  Ilttldj  1.  That  B.  had  no  right  to  maike  any  such  objection 
to  the  rendition  of  judgment  agaius^t  the  garnishee ;  2.  That  the  owsx  ened 
in  overruling  the  nvotion  for  judgmout  against  the  city  of  M.    Ih^ 

CRt:BITOR'S  BILL- 

1.  In  i>roceedings  under  a  creditor's  bill,  to  reach  real  estate  alleged  to  hafe. 
been  fraudulently  convej-od,  neitlier  the  answer  of  the  grantor,  in  a  ohaDC^y 
suit  nor  his  oral  declarations  made,  nor  letters  subsequent  to  the  oonveyuioe, 
are  receivable  in  evidence  to  afl'ecc  the  title  of  the  grantee,  without  evidenoe 
that  the  grantee  colluded  with  the  grantor,  with  a  fraudulent  intent.  JDt- 
France  v.  Howard  et  al.j  524. 

2.  And  the  declarations  of  the  grantor,  made  after  such  conveyance,  are 
hot.  receivable  in  evidence,  to  show  such  collusion,    /k 

CRIMfNAL  LATV. 

1.  When  the  law  speaks  of  selUng  intoxicating  liqyovs,  dii^oetly  or  indirect- 
ly, or  on  any  pretence,  or  by  any  device,  it  is  on\y  designed  to  ckscribA  dilfeis 
ent  methods  of  comnutting  the  same  ofience ;  and  it  is  not  neceesacy  that  am 
infonnation  should  state  in  what  method  the  selling  was  accomplished^ .  Z2b- 
vine  V.  The  Staiej  443. 

2.  Whether  the  person  charged,  has  sold  intoxicating  liquoia^  dii«Qt^  or  ins- 
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diredfly,  ow'by  whatsoever  prttence  or  device,  it  is  still  the  same  offence ;  anfl 
fhe  law  In  mo  sense  treats  the  ^iflf^ent  means  made  use  of  to  effect  a  sale,  as 
constituting^  a  different  offence,  nor  yet  as  a  different  species  of  the  same 
offencft.    iL 

8.  The  malrriage  of  persons,  without  their  having  obtained  a  license,  is  to  h6 
#eftlt  with  as  a  misdemeanor,  and  in  no  other  manner.     WTiite  v.  The  StaJte,  449. 

4.  Where  an  indictment  cliarged  that  the  deftmdant,  '^  on  or  about  the  9th 
day  of  June,  1856/'  '*  committed  an  assault  and  battery  upon  the  person  of  H. 
with  intent  to  inflict  on  the  person  of  H.  a  great  bodily  injury  ;^  Hdi^  1.  Tliat 
time  was  suifioiently  alleged  in  the  indictment ;  2.  That  the  Indictment  did 
not  diorge  two  distinct  oflences.     Cohe^  ▼.  The  Siate^  477. 

6.  In  the  case  of  a  misdemeanor,  where  the  fact  charged  in  the  Indictment, 
appears  to  be  unlawflii  it  is  unnecessary  to  allege  the  act  to  havie  been  unlaw- 
fully done.     Cfopps  v.  the  State,  502. 

IS.  Such  an  averment  is  in  no  case  essential,  unless  it  be  part  of  the  descrip- 
tion of  the  offence,  as  defined  by  statute.    lb. 

•  7.  Where  the  offisnce  on  the  part  of  those  keeping  a  house  of  prostitution  or 
lewdness,  could  only  be  prohibited  by  a  legal  prosecution,  and  where  the  oo* 
Cupants  could  in  no  sense  be  said  to  bo  so  far  under  the  control  of  the  lessor, 
as  that  his  mere  dissent  or  order,  would  amount  to  a  prohibition,  his  mere  fail- 
ure to  act,  or  to  prohibit,  would  not  amount  to  a  permission.  Abrahama  v. 
The  State,  bU. 

'3.  1*0  make  a  lessor  liable  under  section  2712  of  the  statute,  for  knowingly 
permitting  the  lessee  to  use  his  house  for  the  purposes  of  prostitution  and 
lewdness,  there  must  be  on  the  part  of  the  lessor,  a  eonserU  to  such  use,  either 
expredAy  given,  or  given  by  his  silent  acquiescence,    lb. 

8.  A.  mere  fiailure  to  interfere  <n*  to  prosecute,  so  as  to  prevent  the  illegid 
086^  cannot  be  construed  to  amount  to  a  permission,  or  into  a  silent,  ajffirma- 
live  aequiesoenee  in  such  use.    lb. 

ID.  The  State  must  show  such  acts  or  circumstances  as  shall  satisfy  the 
j\iry,  that  the  lessor,  having  knowledge  that  the  house  was  being  used  for  the 
illegal  purpose,  after  the  execution  of  the  lease,  not  only  remained  inactive,  but 
assented  or  consented  to  such  use ;  and  it  is  not  for  the  lessor  to  show,  that 
lie  took  some  steps  to  manifest  his  dissent  or  disapprobatioa.    Jb. 

11.  Where  a  party  was  indicted  for  having  leased  a  house,  knowing  that 
the  lessee  intended  to  use  the  same  as  a  place  or  resort  for  the  purpose  of  pros- 
titution and  lewdness,  and  for  having  knowingly  permitted  such  lessee  to  use 
the  same  for  such  purpose ;  and  where  the  court  instructed  the  jury  as  fol- 
lows: *^  That  if  the  defendant  leased  the  premises  for  a  legal  and  proper  pur- 
pose, not  knowing  that  it  was  to  be  used  for  an  fll^gal  purpose ;  but  after  tho 
lease  was  executed,  the  leasee  kept  a  ploce  of  prostitution  and  lewdness,  vnd 
the  defendant  had  loiowledge  of  such  illegal  use,  and  took  no  meam  to  prevent 
Die  sattie,  he  would  be  liable  under  the  indictment  ;^'  Seld,  That  the  instnictk)n 
was  erroneous.    lb. 

12.  Wher»  a  party  is  convicted  of  an  assault  and  battery,  a  fudgmest  may- 
be rendered  agaUst  him  in  his  absenca    Hughes  v.  The  Stiua,  664. 


da:m:ages. 

1.  Whether  the  sum  itpedfled  ih  a  oontraet,  as  a  penaflty  for  t^e  non-pcr- 
formanoe  thereof,  shall  be  considered  as  a  penalty,  or  as  liquidated  damages,  is 
a  question  of  construction,  on  which  the  court  may  be  aided  by  eirenmstancca 
extraneous  to  the  writing.    Foley  v.  McKeegan,  L 

Jl  The  subject  matter  of  the  contract — the  intention  of  the  parties — as  #dl 
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as  other  &et8  and  circumstaiioefl — may  be  inquired  into^  for  the  purpose  of  de- 
termlnlDg  the  construction  to  be  given  to  the  contract,  though  the  words  used 
are  to  be  taken  as  proved  exclusively  by  the  writing.    i&. 

3.  In  giving  a  construction  to  such  an  instrument,  the  court  must  see  whe- 
ther the  agreement  contains  one  or  several  8t^)ulations — ^whether  such  stipu- 
lations vary  in  importance — whether  the  damages-  are,,  in  their  nature,  certain 
or  uncertain,  or  difficult  of  defimte  ascertainment — or  whether,  where  the  in- 
jury is  certain,  the  sum  fixed  upon,  is  proportionate  or  disproportionate  to 
such  injury,  and  the  actual  claim  which  grows  out  of  it    Ih. 

4.  The  terms  applied  by  the  parties  to  the  asm  fixed  upon  in  the  contract,, 
will  not  always  define  and  fix  the  action  of  the  court  in  giving  a  oonstraction 
to  the  contract.    lb. 

6.  Although  the  parties  may  call  the  sum  fixed  upon  in  the  contract,  a 
'^ penalty,"  or  give  it  no  name,  or  style  it  "liquidated  damagesr**  the  court  in 
any  or  idl  of  such  cases,  treat  the  sum  as  one  or  the  other,  depending  upon  the 
nature  of  the  agreement,  the  surrounding  circumstances,  the  intention  of  the 
parties,  and  the  reason  and  justice  of  the  case.    Ih. 

5.  If^  by  the  agreement,  it  u  doubtful  whether  the  parties  intended  that  the 
sum  specified,  should  be  a  penalty  or  liquidated  damages,  courta  incline  to 
treat  the  contract  as  creating  a  penalty  to  cover  the  damages  actually  sus- 
tained by  the  breach,,  and  not  as  Uquidatod  damages.    lb. 

*l.  Where  an  action  was  brought  upon  a  written  agreement,  which  read  aa 
follows :  *'  I,  J.  M.,  have  this  day  agreed  and  sold,  200  acres  of  land,  the  same 
more  or  less;  [here  follows  a  reference  to  the  lands,]  for  which  I  am  to  reoeiva 
$880.00;  $550  of  which  I  am  now  to  receive,  and  the  same  is  to  be  forfeited 
by  F.  M.,  if  ho  does  not  pay  the  balance,  on  or  before  the  10th  day  of  April,  1854^ 
and  then  I  will  give  the  deeds  of  the  aforesaid  places,  at  the  time  the  money 
is  paid.  I,  the  said  J.  M.,  iMTomise  to  give  the  saM  M.  F.,  next  April,  together 
with  the  lands,  [here  follows  sev^al  items  of  personal  property,]  and  to  put 
500  rails  on  the  fence  of  the  field.  I  also  bind  myself,  under  the  penalty  of 
$50,  to  be  paid  to  the  said  M.  F.,  if  I  fail  in  the  fulfillment  of.  the  aforesaid 
agreement;  and  to  the  aforesaid  agreement,  we  both  sign  our  hands ;'*'  and 
where  the  petition  claimed  damages  for  the  non-performance  of  the  contract ; 
Seld^  That  the  sum  inserted  in  the  contract,  to  be  paid  on  its  non-fulfillment, 
was  designed  by  the  parties  as  a  penalty,  and  not  as  liquidated  damages.    Ih, 

8.  In  an  action  against  the  vendor  of  real  estate,  for  failing  to  convey,  the 
measure  of  damages  should  depend  upon  the  cause  of  the  failure  to  oon- 
vey.    Ih 

9.  If  the  party  selling  is  honest,  and  was  prevented  fhun  making  the  con- 
veyance by  unforeseen  causes,  which  he  could  not  control,  ^e  jdaintiff  should 
recover  only  nominal  damages.    lb. 

10.  If  the  plaintiff  has  paid  the  price  of  the  land,  or  any  part  thereof  and 
the  defendant  has  failed  to  convey,  from  causes  beyond  hi  control,  ihe  plain- 
tiff should  recover  the  sum  paid,  with  interest.    Ih. 

11.  But  if  the  person  selling  is  in  fault,  and  either  did  or  should  have  known 
that  he  could  not  comply  wi£  his  undertaking;  or  having  the  title,  refbses  to 
convey,  or  having  the  title  at  the  time  of  the  agreeHient,  afterwanls  disa- 
bles himself  from  completing  it,  by  a  sale  to  a  third  person ;  or,  at  the  time  of 
the  agreement,  knew  he  had  no  title ;  in  these,  and  in  all  oases  where  the  in- 
ability to  convey,  arises  fh)m  firaud  in  the  covenantor,  the  purchaser  should 
recover  substantial  damages^  including  compensation  for  asy  actual  loss,  as  by 
the  increased  value  of  the  land  at  the  time  the  contract  should  have  been  per- 
formed,   lb. 

12.  Where  in  an  action  to  recover  damages  for  the  non-conveyance  at  rea) 
estate^  on  an  agreement  which,  contained  the  foUoving  provision:  *'I  ate> 
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bind  myself,  onder  the  penalty  of  fifty  dollars,  to  be  paid  to  the  Sjud  M.  F. 
(the  plaintiff)  if  I  fail  in  the  Ailflllment  of  the  aforesaid  agreement,"  and  which 
agreement  acknowledged  the  receipt  of  fifty  dollars  on  the  contract  the  ooort 
instructed  the  jury,  that  by  the  terms  of  the  agreement,  the  plaintiff  was  en- 
titled to  recover  only  one  hundred  and  five  dollars,  being  the  fifty  dollars  paid 
by  the  plaintiff  with  interest,  and  the  fifty  dollars  fixed  as  the  penalty  in  the 
agreement ;  Held,  That  the  iastruction  was  erroneous,  and  that  the  penalty 
named  in  the  agreement,  was  not  the  measure  of  the  plaintiff's  damages.    lb, 

13.  Under  section  1831  of  the  Code,  a  defendant  in  default,  for  want  of  an 
answer,  in  a  case  where  the  damages  are  assessed  either  by  the  court  or  a  jury, 
has  no  right  to  introduce  evidence,  for  the  purpose  of  r^ucing  the  damages, 
nor  to  address  the  jury,  and  comment  on  the  evidence,  nor  to  ask  instructions. 
Cook  dk  Owsley  v.  WaUers^  72. 

14.  Where  a  defendant  in  an  action,  who  was  in  default  for  want  of  an  an- 
swer, on  the  assessment  of  damages  by  a  jury,  asked  leave  to  introduce  evi- 
dence, for  the  purpose  of  reducing  the  amount  of  damages  shown  by  the  plain- 
tiff— claimed  the  privilege  of  addressing  tlie  jury,  and  commenting  on  the  evi- 
dence— and  asked  certain  instniction&---nall  of  which,  being  objected  to,  were 
refused  by  the  court,  on  the  ground  that  the  defendant  had  no  right  to  do  any- 
thing more  than  cross-examine  the  plaintiff's  witness ;  Mddj  That  the  decision 
of  the  court  was  correct.    Jb. 

15.  To  call  a  woman  a  **  whore,"  is  actionable  of  itself)  without  proof  of 
special  damage.    Smith  v.  Silence^  321. 

16.  Under  the  act  entitled  "An  act  to  allow  and  regulate  the  action  of 
right,"  approved  December  29,  1838,  and  under  chapter  1 16  of  the  Ck)de, 
diunages  are  recoverable  in  an  action  for  dower.     O'FerraU  v.  Simplotj  381. 

1*1.  A  doweress  is  entitled  to  recover  damages  for  the  detention  of  her 
dower,  from  the  alienee  of  her  husband,  or  his  grantee,  as  measured  by  the 
nse  and  profits  at  least,  from  the  time  of  a  demand  of  dower,  provided  the  de- 
mand was  not  more  than  six  years  prior  to  the  commencement  of  the  suit.  If 
the  demand  was  more  than  six  years  before  the  action  was  commenced,  she 
can  only  recover  for  the  six  years.    lb, 

18.  Words  imputing  to  a  female,  a  want  of  chastity,  are  actionable,  with- 
out any  proof  of  special  damages.     Truman  and  wife  v.  Taylor  and  wife,  424. 

19.  However  much  passion,  produced  by  the  provocation  of  the  plaintifl^ 
may  operate  to  mitigate  the  damages  in  an  action  of  slander,  it  cannot  wholly 
defeat  the  plaintiff's  action.    McCUniock  v.  Crickj  453. 

DEDICATION. 

1.  A  piece  of  land  dedicated  to  the  use  of  the  public,  as  a  sireet,  may  be 
used  for  the  purposes  of  a  wfiarf  for  the  landing  of  passengers  and  the  depos- 
iting of  freight,  without  any  infringement  of  the  right  of  the  owner  in  fee  of 
the  land.    ITaigJU  t.  The  GUy  of  Keokuk,  199. 

DEED. 

1.  Where  a  deed  conveyed  certain  real  estate  by  the  following  description : 
"  Section  thirty-six  (36),  section  thirty-five  (35)  east  half,  and  southwest  quar- 
ter and  east  half  of  northwest  quarter  of  section  nine  (9),  township  seventy* 
seven,  range  eighteen  west ;  and  where  it  was  claimed,  that  the  deed  conveyed 
the  w?iole  of  section  thirty-five,  and  the  east  half,  and  southwest  quarter,  and 
east  half  of  northwest  quarter  of  section  nine ;  Held,  That  the  deed  conveyed 
only  the  east  half  of  section  thirty-five,  and  the  southwest  quarter,  and  east 
half  of  northwest  quarter  of  section  nine.    SchoUe  v.  Rosiera  ei  al,  328. 

2.  A  deed  takes  effi^ct  firom  delivery;  and  a  guardian's  deed  oannot  be  do- 
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iyer^  until  after  it  is  approved  by  the  county  oourt  Socb  approval  ib  mt 
affirmation,  not  merely  of  tlie  deed,  bat  of  the  sale.  Wade  t.  Oarpeni^ 
0^0^.,  361. 

3.  Under  the  act  of  January  4^  1840,  entitled  an  act  to  regulate  convey- 
ances, it  is  essential  to  the  validity  of  the  acknowledgment  of  a  deed  by  a 
feme  covert,  that  the  certificate  of  the  officer  taking  it  should  show,  that  the 
contents  of  the  deed  were  made  known  to  the  wife,  and  that  she  freely  relin- 
quished her  right  of  dower  in  the  premises.     C^EirraU  v.  Simpiol,  381. 

4.  It  is  not  necessary  to  the  validity  of  a  trust  deed  or  mortgage,  containing 
a  provision,  authorizing  the  grantee  to  sell  the  premises,  on  breach  of  certain 
conditions  specified  therein,  that  the  grantee  should  join  in  its'  execution,  or 
sign  and  acknowledge  the  same ;  or  that  he  should  signify  his  willingnefs 
to  make  the  sale,  or  undertake  the  execution  of  the  power,  by  any  formal 
wilting  indorsed  on  the  deed.    Leffier  v.  ArmvUrong^  482. 

6.  Under  such  a  conveyance,  the  grantee,  upon  breach  of  the  conditions, 
n)ay  foreclose  by  sale,  without  the  aid  of  a  court.    76. 

PEFAULT. 

1.  Where  it  appeared  from  the  record  of  a  cause  "  that  defendant  filed  an 
affidavit  and  motion  to  sot  aside  the  default  heretofore  granted,  which  motion 
coming  on  to  be  heard,  the  court  overruled  the  same,  and  refused  to  set  aside 
said  default,  and  permit  said  defendant  to  answer,  to  which  ruling  the  defend- 
ant at  the  time,  excepted;  and  where  it  was  oont-ended  in  the  appellate 
eourt,  that  no  judgment  by  default  was  entered  against  tiie  defendant^  as  con- 
templated by  section  1824  of  the  Code ;  Held,  That  it  appeared  sufficiently 
fh>m  the  reoord,  that  the  defendant  was  in  default.  Cook  A  Owsley  v.  Wal- 
iera,  72. 

2.  Under  section  1831  of  the  Ck>de,  a  defendant  in  default,  for  wimt  of  an 
answer,  in  a  case  where  the  damages  are  assessed  either  by  the  court  or  a 
jury,  has  no  right  to  introduce  evidence,  for  the  purpose  of  reducing  the  dam- 
ages, nor  to  address  the  jury,  and  comment  on  the  evidence,  nor  to  ask  in- 
structions,   lb. 

3.  Where  a  defendant  in  an  action,  who  was  in  de&ult  for  want  of  an 
answer,  on  the  assessment  of  damages  by  a  jury,  asked  leave  to  introduce 
evidence,  for  the  purpose  of  reducing  the  amount  of  damages  shown  by  the 
plaintiff — claimed  the  privilege  of  addressing  the  jury,  and  commenting  on  the 
evidence — and  asked  certain  iustructions---all  of  which,  being  objected  to, 
were  refused  by  the  court,  on  the  ground  that  the  defendant  had  no  right  to 
do  anything  more  than  cross-examine  the  plaintiffs  witnesses ;  BJeH  That  the 
decision  of  the  court  was  correct.    Ih. 

DELIVERY  OP  GOODS. 

1.  Where  in  an  action  of  trespass  to  personal  property,  by  the  vendee 
against  the  sheriiT  and  creditors  of  the  vendor,  it  appeared  from  the  evidence 
that  at  the  time  of  the  alleged  sale  to  the  plaintiff,  the  goods  were  in  Illinois ; 
that  they  were  afterwards  removed  to  Sabula,  Iowa,  and  deposited  in  the  name 
of  the  vendor,  with  certain  warehousemen,  who  executed  to  the  vendor  the 
usual  warehouse  receipts ;  that  in  part  payment  for  the  goods,  the  vendee 
drew  on  one  A.  of  New  York,  for  four  thousand  dollars ;  that  it  was  agreed 
between  the  vendor  and  vendee,  that  the  goods  should  be  deported  in  theeo 
warehoasos,  in  the  name  of  the  vendor,  until  said  draft  was  duly  accepted ; 
that  after  the  sale,  the  vendor  and  vendee  went  to  Chicago,  and  there  deposited 
the  warehouse  receipts  with  R.  and  S.,  indorsed  in  blank  bv  the  vendor,  with 
the  agreement  that  they  were  to  be  delivered  to  the  plaintifif  or  held  by  R.  and 
S.  for  his  use,  whenever  they  were  advised  of  the  acceptanoe  of  the  draft  by 
A« ;  that  th«  yendor  waa  owing  B.  and  B-,  find  vCpon  the  fteoeptapc9  gf  a»id 
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draft,  ihej  were  to  credit  him  with  the  amount ;  find  that  the  draft  was  ac- 
$»pted,  and  notice  given  thereof  to  R.  and  S.,  or  that  R.  and  S.  gave  the  ren- 
Aor  credit  for  the  amount  of  the  draft,  prior  to  the  levy  of  the  attachments 
under  which  the  defendants  justified ;  and  where  the  court  instmcted  the  jurf 
as  follows:  That  where  goods  are  left* with  a  warehouseman,  who  gives  his 
receipt  for  the  same,  the  sale  of  the  goods,  and  assignment  of  the  warehouse 
receipts,  and  delivery  of  them  to  the  purchaser,  is  a  deliveiy  of  the  goods ;" 
MeH  That  the  instruction  was  correct.    Adams  y.  Ibiey  et  a/.,  44. 

DEMAKD. 

I.  Where  a  party  contracts,  or  is  liable  to  pay  '*  in  good  property,^'  an  action 
paanot  be  sustained  against  him,  until  after  a  demand  of  property  in  payment. 
Phkmmer  v.  JRoada,  587. 

r 

DEMURRER. 

1.  The  allegations  in  a  petition  which  are  intended  as  a  basis  for  a  writ  of 
attadiment,  do  not  touch  the  cause  or  right  of  action ;  and  if  insufficient,  can- 
not be  reached  by  demurrer.    Hunt  v.  OoUms,  56. 

2.  A  demurrer  is  waived,  by  the  defendant  answering  the  petition.  Smith 
V.  SUenee,  321. 

3.  If  a  party  desires  to  have  the  appellate  court  review  the  decision  of  the 
District  Court,  in  sustaining  or  overruling  a  demurrer,  he  must  suffer  judgment 
in  chief  to  be  rendered  in  that  court,  on  the  demurrer.  Plummet-  v. 
BoadSf  987. 

4.  Taking  a  bill  of  exceptions,  will  not  raise  any  question  for  the  adjudica* 
tion  of  the  appellate  oouit,  if  the  demurrer  has  biaen  waived  by  pleading 
OT0t     Ih. 

DBMITRRER  TO  ETIDBNCE. 

1.  By  demurring  to  the  evidence,  a  party  cannot  withdraw  a  question  of  fact 
from  this  jury,  and  submit  its  decision  to  the  court.    Jones  v.  Jrdandj  63. 

2.  The  facts  must  be  first  ascertained  and  found,  and  admitted  on  the  record, 
before  a  party  can  demur  to  the  evidence.    lb. 

3.  By  demurring  to  the  evidence,  the  demurrant  admits  the  truth  of  the 
fiicta  found,  and  every  conclusion  in  &vor  of  the  other  party,  which  tlie  evi- 
dence conduces  to  prove,  or  which  the  jury  might  hare  inferred  fix>m  it  in 
&vor  of  his  opponent    lb. 

4.  The  object  of  a  demurrer  to  evidence  ia  to  obtain  the  opinion  of  the  conrt 
iq>on  the  Buffioienoy  of  the  evidenoe  in  law,  to  maintain  the  iasue  in  fact    lb, 

5.  An  offer  to  demur  to  evidence,  Is  not  siricti  juris.    lb. 

6.  If  there  be  no  oolorable  cause  of  demurrer  to  evidenoe,  the  court  eftiould 
not  allow  it    lb. 

7.  Before  joining  in  a  demurrer  to  evidence,  the  plaintiff  has  the  right  to  re- 
qoire  an  admission  on  the  record,  of  the  truth  of  all  the  fi&cts  that  the  evidence 
offered  by  him,  tended  to  prove,  or  that  the  jury  might  infer  from  it  in  his 
favor,    lb. 

8.  Without  such  an  admission  upon  the  record,  the  plaintiff  is  not  bound  to 
join  in  the  demurrer.  lb. 

9.  And  if  the  plaintiff  does  join  in  a  demurrer  to  evidence,  without  such  an 
admifliion  upon  tha  record,  the  ooort  can  pronounce  no  judgment  on  the  de- 
ttuireCi   Jb, ' 
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DEPOSITION. 

1.  Where  notioe  waa  given  of  the  taking  of  a  deposition  "  at  the  offioe  of 
Squire  Moore,  in  Ashland,  WappeUo  county,  Iowa,  on  the  10th  day  of  April, 
1857,  and  it  appeared  from  the  caption  and  certificate  of  the  deposition,  that  it 
was  taken  on  the  day  named  in  the  notioe,  at  the  oiBce  of  Enos  HoorOi  a  justice 
of  the  peace,  of  Wappcllo  county;  Seld^  That  the  deposition  was  properly 
suppressed.    McCUniock  y,  Crick^  453. 

2.  Where  a  motion  is  made  to  suppress  depositions,  on  the  ground  that  the 
party  was  not  allowed  time  for  travel}  from  the  place  where  the  notice  was 
served,  to  the  place  where  the  depositions  were  to  be  taken,  in  addition  to  the 
five  days'  notice  allowed  by  the  statute,  the  party  making  the  motion,  most 
show  fdfirmatively  that  he  is  entitled  to  the  additional  time  allowed  for  trard. 
Adams  v.  Peck,  551. 

3.  Where  a  commission  to  take  a  deposition,  was  directed  to  the  "  deik  of 
the  District  Court  of  Morgan  county,  Indiana,"  and  the  deposition  was  takoi 
and  certified  by  the  "  Clerk  of  the  Court  of  Common  Pleas  of  Morgan  county, 
Indiana ;"  Held,  That  the  deposition  should  have  been  suppressed.  Fbmimer 
Y.  Boads,  587. 

4.  Where  a  commission  to  take  depositions,  is  issued  by  the  clerk,  under  the 
seal  of  the  court,  it  will  be  presumed  to  have  issued  by  the  authority  <^  the 
court    lb, 

6.  Where  the  caption  of  a  deposition  stated  that  the  deposition  was  taken 
"  at  the  clerk's  office  of  the  Court  of  Common  Pleas  of  said  county,"  before 
said  derk  (naming  him),  "  at  Martinsville,  in  said  oounty  and  state,  on  Thois- 
day,  the  2 2d  day  of  March,  1855,  between  the  hours  of  nine  o'clock,  A.  M., 
and  4  o'clock,  P.  M.,  of  said  day,  pursuant  to  the  commission  hereto  attached," 
Ac ;  and  the  clerk  certified  "  that  the  said  deposition  was  taken  at  my  office  in 
Martinsville,  in  said  county  and  state,  on  Thursday,  the  22d  day  of  March, 
1865,  between  the  hours  of  nine  o'clodc,  A.  M.,  and  four  o'clock,  P:  M. ;"  that 
said  deponent  was  by  me  duly  sworn  according  to  law ;  and  that  the  foregoing 
deposition  was  written  by  me,  and  signed  by  said  deponent  in  my  presence  ;** 
Held,  That  taking  the  certificate,  in  connection  with  the  caption,  it  sufficiently 
appeared,  that  the  deposition  was  subscribed  and  sworn  to  by  the  deponenti 
at  the  time  and  place  therein  mentioned.    lb, 

DESCRIPTION. 

1.  If  a  oonveyanoe  of  real  estate  be  so  unoertun  in  its  description,  that  it 
cannot  be  known  what  estate  was  intended,  the  conveyance  will  be  void. 
Glenn  et  aL  v.  Malonyj  314. 

2.  If  the  description  in  the  instroment  includes  several  partknilars,  aU  of 
which  are  necessary  to  ascertain  the  estate  to  be  conveyed,  none  will  paas^ 
except  such  as  corresponds  with  every  particular  cit  the  description.    Ih. 

3.  But  if  there  are  certain  particulars,  ono&  sufficiently  asoertalned,  wbidi 
designate  the  thing  intended  to  be  granted,  the  addition  of  a  circomatanoe^ 
false  or  mistaken,  iirill  not  fhistrate  the  grant    lb, 

4.  The  language  used  in  the  instrument  or  conveyance,  must  be  reascHiablj 
construed ;  and  the  identity  of  the  land  ascertained  from  the  entire  descrip- 
tion,   lb. 

6.  If  there  shall  be  in  the  instrument  a  repugnant  call,  which  by  the  other 
descriptive  terms,  clearly  appears  to  have  been  made  through  mistake^  the 
conveyance  is  not  void,  by  reason  of  such  repugnant  caU.    lb. 

6.  When  the  instrument  is  applied  to  its  subject  matter,  if  it  be  found  that 
the  description  in  it  is  true  in  part,  but  not  true  in  eveiy  particoltf  ,  so  moth 
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of  it  fUB  is  fiEilse,  is  to  be  rejected ;  and  the  conreyance  will  take  effect,  if  gaffi- 
cient  remaiiia  to  ascertain  its  application.    lb. 

'  7.  Where  in  a  proceeding  in  Chancery  to  recover  the  undivided  half  of  lot  73 
in  the  city  of  Dubuque,  brought  by  the  residuary  legatees  of  D.  S.  deceased,  it 
appeared  that  at  the  time  of  S-'s  death,  the  lot  was  owned  and  occupied  in 
common  by  him  and  respondent ;  that  their  title  thereto  was  a  pre-emption 
right,  established  and  recognized  by  the  commissioners  appointed  for  that  pur- 
pose, under  the  act  of  Congress  of  October  26,  1836,  and  an  act  amendatory 
thereto  of  July  2,  1837 ;  that  the  respondent  and  another  were  the  executors 
of  said  S.'s  estate,  and  in  due  course  of  administration,  sold  all  the  real  prop- 
erty of  the  testator,  including  the  undivided  half  of  the  said  lot ;  that  the  lot 
was  bought  by  W.  for  its  &ar  value,  and  by  him  afterwards  conveyed  to  the 
respondent;  that  in  November,  1854,  the  respondent  obtained  a  patent  for  the 
lot  from  the  United  States ;  that  the  inventory  of  the  testator's  property,  the 
notice  of  sale  of  said  lot,  and  the  return  made  by  the  executors  of  such  sale, 
describe  the  property  as  "No.  7 — ^town  lot  72,  on  Main  street,  in  the  city  of 
Dubuquo— the  undivided  half  of  said  lot — the  whole  being  owned  by  L.  H.  (the 
respondent)  and  D.  S. ;"  that  the  appraisement  describes  it  as  "  No.  7 — ^half  of 
city  lot,  No.  72  ;"  that  the  petitiou  for  the  sale,  prayed  for  an  order  to  sell  aU 
the  real  estate  of  the  testator,  which  embraced  various  parcels,  among  which 
was  the  '*  undivided  half  of  lot  72,  in  the  city  and  town  of  Dubuque  ;*'  that  the 
fact  of  the  application  for  an  order  to  sell  was  entered  on  the  probiate  records  of 
Dubuque  county,  in  which  the  property  in  controversy  was  described  as  "  the 
undivided  half  of  lot  72  in  the  city  of  Dubuque ;"  that  an  order  was  made,  by 
the  Probate  Court,  authorizing  the  executors  ^*  to  sell  the  whole  of  said  real 
estaie  in  the  inoeniory  thereof  specified;"  that  the  deed  to  W.,  who  purchased  at 
the  executor's  sale,  describes  the  premises  as  *^  the  undivided  half  of  lot  73,  as 
designated  on  the  government  plat  of  said  city  of  Dubuque ;  that  the  sale 
took  place  on  the  lot,  and  the  bidders  all  understood  that  they  were  bidding 
on  lot  73 — the  same  being  situate  on  the  comer  of  Main  and  Third  streets, 
while  lot  72  is  in  another  block,  and  was  never  owned  by  S.  and  M. ;  that  in 
a  subsequent  report  of  the  condition  of  the  estate,  the  executors  charge  them- 
selves with  the  sum  of  $1,112,  for  "the  undivided  half  of  lot  72 ;"  that  a  final 
settlement  of  the  estate  was  made  in  1851,  at  which  time  the  complainants 
were- present,  either  personally  or  by  attorney,  and  "  admitted  the  correctness  of 
the  account,"  and  were  then  paid  the  amount  ascertained  to  be  due  each  by  the 
terms  of  the  will ;  Hddj  1.  That  so  much  of  the  description  of  the  lot  as  was 
&lse  might  be  rejected,  and  the  proceedings  before  the  Probate  Court,  and  the 
sale  by  the  executors,  sustained,  on  the  ground  that  a  sufficient  description 
remained  to  show  the  application  of  those  proceedings.    Jb. 

8.  Where  a  deed  conveyed  certain  real  estate  by  the  following  description : 
"  Section  thirty-six  (36),  section  thirty -five  (35)  east  half,  and  southwest  quar- 
ter, and  east  half  of  northwest  quarter  of  section  nine  (9),  township  seventy- 
seven,  range  eighteen  west ;  and  where  it  was  claimed,  that  the  deed  con- 
veyed the  whole  of  section  thirty-five,  and  the  east  half  and  southwest  quarter, 
and  east  half  of  northwest  quarter  of  section  nine ;  Held,  That  the  deed  con- 
veyed only  the  east  half  of  section  thirty-five,  and  the  southwest  quarter, 
and  east  half  of  northwest  quarter  of  section  nine.  SchoUe  v.  Bosiera  ei 
ai.,  328. 

DEVISE. 

1.  Where  a  testator  devised  as  follows :  "  In  view  of  the  goodness  of  Al- 
mighty God,  in  blessing  me  with  a  competency  of  this  world's  goods,  and  the 
privileges  and  advantages  of  Christianity  and  the  church ;  and  having  on  a 
former  occasion,  conveyed  by  deed  to  the  board  of  trustees  appointed  for  that 
purpose,  one  acre  and  a  half  of  land  out  of  the  northwest  comer  (next  the 
school-house  lot),  of  the  southwest  quarter  of  section  No.  three,  of  township 
sixty-nine,  range  nine,  for  the  purpose  of  laying  aside  as  a  grave  yard,  and  upon 
which  a  house  of  worship  for  tiie  use  of  the  Methodist  Episcopal  Church, 
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flhimld  Ise  imilt  Now,  for  the  purpose  of  farther  ^tssisting  in  canyinR:  out  the 
design  aforesaid,  I  give  and  bequeath  to  the  Methodist  Episcopal  Church.  aH 
the  residue  of  my  real  estate  not  above  disposed  of,  or  the  proceeds  thereof,  to 
be  used  and  disposed  o^  as  follows :  The  trustees  above  referred  to,  to  wit : 
foaming  five  persons)  and  their  successors  in  office,  to  take  charge  of  the  said 
devise,  bequest,  or  legacy,  and  to  invest  the  same  in  such  manner,  as  will  ap- 
pear to  them  the  most  productive  and  safe,  and  the  proceeds,  dividends  and 
mtereet  thereof,  to  be  applied  by  them  and  their  successors  in  office,  as  follows : 
Item  1.  Five  dollars,  to  bo  paid  annually  to  the  missionary  cause  of  the  Metho- 
dist Episcopal  ChuToh ;  Item  2,  Five  dollars,  to  be  paid  annually  for  the  sup- 
port of  the  preacher  or  preachers  on  this  circuit,  including  the  premises  above 
named,  and  which  will  hereafter  be  more  fUlly  stated;  Item  3.  The  balance  of 
the  interest  or  dividend  to  be  appUed  towards  the  erecting,  fini^ing,  repairing, 
fto^  of  the  house  of  worship  to  be  built  on  the  lot  above  named  of  one  and 
one-half  aores,  conveyed  to  said  trustees  and  their  successors  in  office,  for  the 
tise  of  the  Methodist  Episcopal  Church  as  aforesaid ;  and  if  said  interest  or 
dividends,  or  proceeds  c^  the  same,  shall  not  be  all  needed  for  the  use  of  bmld- 
ing,  repairing,  Ac.,  then  the  balance  to  be  appropriated  towards  paying  the 
minister  or  ministers  of  the  Methodist  Episcopal  Churdi,  whose  circuit,  or 
place  of  labor,  or  station,  may  include  the  meeting-house  intended  to  be  built 
on  the  lot  above  named  and  conveyed;"  and  where  certain  of  the  heirs  of  tlie 
tester,  filed  their  bill  in  Chancery,  claiming  that  the  devise  was  void,  and 
passed  no  title  in  the  land  devised  ro  the  Methodist  Episcopal  Church,  or  the 
trustees  thereof;  and  praying  that  the  trustees  may  be  e^jomcd  from  selling 
or  incumbering  the  real  estate,  and  that  the  title  of  the  complainants  and  other 
heirs,  may  be  quieted  and  set  at  rest ;  and  where  the  trustees  of  the  Metho- 
dist Episcopal  Church  (one  of  whom  was  executor  of  the  said  will),  aoswered, 
setting  up  the  organization  of  the  said  church,  and  its  objects  and  purposes; 
that  the  testator  was  a  member  of  said  church,  and  belonged  to  the  UnioiL 
Class,  on  the  Winchester  Circiiit,  under  the  jurisdiction  of  the  Iowa  Yeariy 
Conference;  that  said  Union  Class  purchased  the  lot  specified  in  said  devise; 
and  that  since  the  death  of  the  said  testator,  the  members  of  said  church, 
oomposmg  said  Union  Class,  have  been  constituted  a  corporate  body  under 
the  laws  of  Iow%  and  before  the  commencement  of  the  suit^  had  accepted  the 
Aaid  devise,  ^ ;  and  where  the  answer  was  demurred  to,  which  deiQorrer 
was  overruled  by  the  court ;  ffdd,  1.  That  as  a  portion  of  the  property  de- 
vised, was  intended  by  the  testator  to  be  a  perpetual  fund,  for  raising  the  suma 
directed  to  be  applied  annually,  to  the  support  of  the  missions  of  the  Method* 
ist  Episcopal  Church,  and  for  the  pajrment  of  the  minister  on  the  Winchester 
Circuit,  BO  much  thereof  as  might  be  necessary  for  these  purposes,  must  be 
administered  by  trustees ;  and  the  church,  being  an  unincorporated  society, 
oould  not  execute  tlie  trust ;  2.  That  what  was  given  for  immediate  expendi- 
ture^ in  erecting  and  finishing  the  church  building  contemplated  by  the  testator 
was  a  good  devise  to,  and  might  be  taken  by,  the  church,  in  its  own  name;  3. 
That  if  no  other  direction  were  given  by  the  wiU,  there  could  be  no  valid  ob^ 
Jeotloofl  to  decreeing  the  money  to  be  paid  to  the  person  who  ordinarily  recelvee 
and  keeps  the  fymds  of  the  church,  or  to  its  treasurer  Ibr  the  time  being;  4. 
That  the  legal  title  to  the  property  devised,  vested  in  the  trustees  named  in  tiie 
Will  for  the  use  of  the  church;  and  that  it  was  not  the  intention  of  the  tesH 
tator,  to  give  a  fee  simple  estate  in  the  lands  to  the  Methodist  Episcopal 
Church.    Johnson  et  oL  v.  Mayne  et  at,  180. 

2.  By  an  executory  devise,  a  f^-eehold  may  be  made  to  commence  infuiuro,  and 
no  particular  estate  is  necessary  to  support  it ;  and  where  the  future  estate  is  to 
arise  upon  some  specLflc  contingency,  the  fee  simple  is  left  to  descend  to  the 
hei]v«t-law,  until  such  oontingency  happens.    Mitter  r,  Chittenden  el  al,  25S. 

3.  The  number  of  contingencies  is  not  material,  if  they  are  to  hi^pen  within 
the  limits  allowed  by  law ;  and  the  only  question  is  whether  they  are  to  hap- 
pen within  a  reasonable  time.    Ih, 

4k  Where  then  is  a  present,  immediate  detise,  there  most  enat  a  oompetent 
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cferiseer  and  a  pfeaetit  capacity  to  take ;  but  if  thero  exists  in  the  beqnest,  t6e 
least  circumstance  from  which  to  oofleot  the  testator's  intention  of  anytbieg 
else  than  an  immediate  devise,  to  take  effect  m  prstenU,  then,  if  ocmflned  Tvithin 
iegal  limits,  it  is  good  as  an  executory  devise.    lb, 

5.  Unless  a  devise  to  the  wifb  by  the  husband,  either  by  express  wordfl^ 
or  by  necessary  implication,  is  intended  in  lieu  of  dower,  the  wife  will  not  be 
compelled  to  elect  which  she  will  take,  but  is  entitled  to  both.  Clarh,  AdmCr 
V.  Gnfftih,  Ex.,  405. 

6.  If  it  is  left  in  doubt  whether  it  was  the  testator's  intention  that  the  wife 
should  take  tlie  devise,  in  addition  to  her  dower,  she  will  not  be  put  to  her 
election.    Ih, 

7.  D.  D.^  who  died  without  fliiuo,  devised  to  his  wife-  for  Mfe^  two  bimd)^ 
and  forty-eight  acres  of  land,  and  twelve  hundred  dollars,  to  build  her  a  house 
and  all  his  housohold  and  kitchen  furniture,  and  after  other  bequests,  directed, 
that  at  the  death  of  his  wife,  the  real  estate  devised  to  her,  should  go  to  the 
minor  heirs  of  J.  D.  The  widow  having  deceased,  an  action  was  brought  by 
her  administrator  against  the  execntor  of  the  husband,  to  recover  one-half  of 
the  assets  of  the  esttite  of  the  husband,  to  which  it  was  alleged  the  widow  was 
entitled.  The  executor  answered,  denying  the  right  of  the  widow,  to  one* 
half  of  the  personal  esUite,  setting  up  the  will  of  tlie  testator  and  it^  probate, 
and  alleging  that  the  widow  approved  of  the  provision  made  by  the  said  will 
for  her  support.  To  this  answer,  the  pUiintiff  replied,  admitting  the  exeontioa 
of  thf  will,  and  averring  that  the  said  widow  rejected  the  provision  made  for 
her  by  the  will,  and  claimed  her  dower;  that  she  relinquished  all  rights  con- 
ferred upon  her  by  the  will ;  and  that  she  never,  at  any  time,  approved  of  the 
provisions  of  the  same,  respecting  herself.  Attached  to  this  replication,  were 
copies  of  the  protest  made  by  the  widow  to  the  county  court,  against  the  pro' 
visions  made  for  her  by  the  will,  and  of  her  petition  for  the  assignment  of  her 
dower.  The  replication  was  demurred  to,  for  the  following  reasons:  1.  That 
the  petition  to  the  county  court  for  dower,  was  insufficient  to  show,  that  the 
widow  elected  to  take  dower,  and  relinquish  her  rights  under  the  will ;  2» 
That  the  protest  made  to  the  county  court  did  not  amount  to  a  relinquisloneat 
by  her,  of  all  rights  conferred  upon  her  by  the  will,  which  demurrer  was  sua* 
tained  by  the  court ;  HeU.1,  1.  That  there  did  not  appear  to  be  any  such  in- 
consistency between  the  widow's  claim  for  dower,  and  her  right  to  the  estate 
devised  to  her  by  the  will,  &s  should  necessarily  put  her  to  an  election  betweea 
them.    Ih. 

DILIGENCE. 

1.  To  show  due  diligence  in  an  affidavit  for  a  continuancOr  it  is  not  sufficient 
to  state  generally  that  such  diligence  h&s  been  used;  but  the  affiant  should 
specify  what  he  has  done,  that  the  court  may  judge  of  the  diligence.  Brady 
V.  IfaUme,  146. 

2.  What  is,  or  is  not,  due  diligence,  is  to  be  determuied  by  the  (X>urt,.aiid 
not  by  the  affiant    lb, 

DOMESTIC  ANIMALS. 

1.  Where  in  an  action  of  trespass,  the  court  instructed  the  jury,  that  '^no 
man  has  the  right  to  suffer  to  run  at  large,  animals  of  a  dangerous  kind,  either 
to  the  person  or  property  of  another,  and  if  he  does,  he  is  responsible  for  all 
damages  which  result  from  the  acts  of  such  animals;"  Held,  That  there  could 
be  no  possible  objection  to  the  instruction.    McJfcmus  v.  Firianj  283. 

2.  Where  in  such  an  action,  the  defendant  asked  the  court  to  charge  the 
jury  as  follows:  "  That  if  the  jftry  believe  from  the  testunony,  that  the  domes* 
tie  anin^als  of  other  persons  beside  those  of  defendant,  were  in  the  habft.oC 
trespassing  on  the  premises,  at  the  tunes  set  forth  in  the  petition,  they  cannot 
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find  that  the  defendant's  domestic  animals  did  aU  the  damage  to  the  premi- 
ses," which  instruction  the  court  refused  to  give;  Hdi^  That  the  instructioii 
involved  a  question  of  fact,  and  was  properly  refused.    Tb. 

3.  Where  in  such  an  action,  the  defendant  asked  the  court  to  instruct  tbid 
jury  as  follows:  "That  the  jury  must  be  satisfied  from  the  testimony,  what 
amount  of  damages  the  defendimt's  animals  have  done,  before  they  can  find 
for  the  plaintifiT,"  which  instruction  was  refused;  Held^  I.  That  the  instruction 
was  properly  refused.    lb. 

DOWER. 

1.  The  provisions  of  the  statute  which  provides  for  a  wife's  relinquishment 
of  dower,  are  a  substitute  for  the  fine  and  coAmon  recovery  at  common  law, 
and  must  be  substantially  complied  with.     G'FerraU  v.  Smpht^  381. 

2.  The  ordinance  of  1T87,  with  subsequent  acts,  made  the  law  of  dower 
one  of  the  fundamental  laws  of  the  territory  of  Iowa.    lb. 

3.  Where  the  husband  alone  conveys  real  estate,  the  dower  of  the  wife, 
upon  his  death,  is  to  be  governed  by  the  law  in  force  at  the  time  of  mnJfing 
the  conveyance  by  the  husband,  and  not  by  that  in  force  at  the  time  of  his  de- 
cease,   lb. 

4.  The  statute  of  Bferton,  (20  Henry  III,  A.  D.  1236,)  which  gave  a  dower- 
ess  damages  for  the  detention  of  her  dower,  was  not  deprived  of  any  efi*ect  by 
section  six  of  the  act  of  July  30,  1840.    lb. 

m 

5.  Under  the  act  entitled  "  An  act  to  allow  and  regulate  the  action  of 
right,"  approved  December  29,  1838,  and  under  chapter  116  of  the  Code, 
damages  are  recoverable  in  an  action  for  dower.    lb. 

6.  A  doweress  is  entiUed  to  recover  damages  for  tlio  detention  of  her  dower, 
firom  the  alienee  of  her  husband,  or  his  grantee,  as  measured  by  the  use  and 
profits  at  least,  from  the  time* of  a  demand  of  dower,  provided  the  demand  was 
not  more  that  six  years  prior  to  the  commencement  of  the  suit  If  the  de- 
mand was  more  than  six  years  before  the  action  was  commenced,  she  can 
only  recover  for  the  six  years.    Jb. 

*l.  Where  a  doweress  is  entitled  to  dower  in  different  tracts  of  land,  the 
courts  possess  no  power  to  order  dower  in  all  the  tracts,  to  be  assigned  out  of 
one  or  more  pcux^els,  without  the  consent  of  the  doweress.    lb. 

8.  Unless  a  devise  to  the  wife  by  the  husband,  either  by  express  words,  or 
by  necessary  implication,  is  intended  in  lieu  of  dower,  tiie  wife  will  not  be 
compelled  to  elect  which  she  will  take,  but  is  entitled  to  both.  Clark^  Adm'r 
y.  dr^eth,  Ex.,  406. 

9.  If  it  is  left  in  doubt  whether  it  was  the  testator's  intention  that  the  wife 
should  take  the  devise,  in  addition  to  her  dower,  she  will  not  be  put  to  her 
election.    Jb. 

10.  D.  D.,  who  died  without  issue,  devised  to  his  wife  for  life,  two  hundred 
and  forty  acres  of  land,  and  twelve  hundred  dollars,  to  build  her  a  house,  and 
all  his  household  and  kitchen  furniture,  and  after  other  bequests,  directed 
that  at  the  death  of  his  wife,  the  real  estate  devised  to  her,  should  go  to  the 
minor  heirs  of  J.  D.  The  widow  having  deceased,  an  action  was  brought  by 
her  administrator  against  the  executor  of  the  husband,  to  recover  one-half  of 
the  assets  of  the  estate  of  her  husband,  to  which  it  was  alleged,  the  widow 
was  entiUed.  The  executor  answered,  denying  the  right  of  the  widow,  to 
one-half  of  the  personal  estate,  setting  up  the  will  of  the  testator  and  its  pro- 
bate, and  alleging  that  the  widow  approved  of  the  provision  made  by  the  said 
will  for  her  support  To  this  answer,  the  plaintiff  replied,  admitting  the  exe- 
cution of  the  will,  and  averring  that  the  said  widow  rejected  the  provision 
made  for  her  by  the  will,  and  claimed  her  dower ;  that  she  relinquished  all 
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rights  conferred  upon  her  by  the  wiU ;  and  that  she  never,  at  any  time,  ap* 
proved  of  the  provisions  of  the  same,  respecting  herself.  Attached  to  this  re- 
plication, were  copies  of  the  protest  made  by  the  widow  to  the  county  court, 
against  the  provisions  made  for  her  by  the  will,  and  of  her  petition  for  the  as- 
signment of  her  dower.  The  replication  was  demurred  to,  for  the  following 
reasons:  1.  That  the  petition  to  the  county  court  for  dower,  was  insufficient 
to  show,  that  the  widow  elected  to  take  dower,  and  relinquished  her  rights 
under  the  will ;  2.  That  the  protest  made  to  the  county  court,  did  not  amount 
to  a  relinquishment  by  her,  of  all  rights  conferred  upon  her  by  the  will,  which 
demurrer  was  sustained  by  the  court  Hdd^  1.  That  there  did  not  appear  to 
be  any  such  inconsistency  between  the  widow's  claim  for  dower,  and  her 
right  to  the  estate  devised  to  her  by  the  will,  as  should  necessarily  put  her  to 
an  election  between  them ;  3.  That  the  court  erred  in  sustaining  the  demur- 
rer,   lb, 

DUBUQUE. 

1.  The  act  entitled  "  An  act  to  amend  an  act  to  incorporate  and  establish 
the  city  of  Dubuque,"  provides  for  no  appeal,  or  other  mode  of  review,  in  cases 
arising  under  section  three  of  that  act    Ragctts  v.  The  CUg  of  Dubuque^  3i3. 

2.  A  party  aggrieved  by  the  decision  of  a  jury  summoned  under  section 
three  of  the  act,  entitled  "  An  act  to  amend  an  act  to  incorporate  and  estab- 
lish the  city  of  Dubuque,"  may  file  a  petition  in  the  District  Court,  to  enjoin 
the  city  of  Dubuque,  from  appropriating  a  part  of  his  lot,  for  the  purposes  of  a 
street,  until  a  just  compensation  has  been  ascertained  and  paid;  and  the 
party  has  a  right  to  have  that  compensation  determined  by  a  competent 
tribunal.    lb. 

ELECTION. 

1.  A  notice  of  an  election,  published  on  the  morning  of  the  day  on  which  the 
election  is  to  be  held,  is  no  notice,  in  any  legal  and  proper  sense.  Tfie  State 
ex  rel  Lewis  v.  Toung^  661. 

2.  Where  an  act  for  the  incorporation  of  a  city,  provided  that  the  act  shall 
take  effect  from  and  after  its  publication  in  certain  newspapers  named  therein, 
and  required  the  trustees  of  the  township  in  which  the  city  was  situate,  to 
cause  a  vote  to  be  taken  on  the  acceptance  of  said  city  charter,  in  the  man- 
ner in  which  township  elections  are  now  called  and  holden,  and  also  fixed 
the  day  on  which  such  vote  was  to  be  taken,  and  required  such  election  to 
be  held  between  the  hours  of  nine  and  ten,  A.  M.,  and  four  o'clock,  P.  M. 
of  said  dav ;  and  where  the  act  was  published  in  one  of  the  papers  on  the 
13th  of  February,  1867,  and  in  an  extra  of  the  other  paper,  on  the  16th  of 
February,  the  day  fixed  in  the  act  for  taking  the  vote  on  accepting  said 
charter,  and  before  ten  o'clock  of  said  day,  about  250  copies  of  said  extra 
were  circulated  in  said  city ;  and  where  the  only  notice  of  said  election  on  the 
adoption  of  the  charter,  was  contained  in  said  extra^  issued  on  the  morning 
of  the  election — at  which  election  the  said  charter  was  adopted ;  Held^  That 
the  act  contemplated  that  the  township  trustees  should  direct  and  fix  the 
manner  of  calling  and  holding  said  election,  and  that  the  notice  given,  com* 
plied  with  neither  the  letter  nor  the  spirit  of  the  law.    lb. 

EQUITY. 

L  Where  the  complainant  filed  his  bill  in  Chancery,  praying  for  an  injunc^ 
tion  to  enjoin  the  respondent  from  proceeding  in  an  action  at  law  to  recover 
the  possession  of  a  certain  town  lot,  claiming  title  to  said  lot  through  one  L. ; 
and  where  the  bill  alleged,  that  the  complainant  was  in  possession  of  the  lot  at 
the  time  of  the  commencement  of  the  action  at  law,  and  had  been  loUg  before 
the  purchase  of  the  lot  by  the  respondent ;  that  in  1845,  the  lot  was  sold  to  L 
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hy  the  countf  of  Keoknk,  who  paid  a  portion  of  the  parefaafle  money,  and  €^ 
tcuned  a  bond  for  a  deed ;  that  he  sobseqtientiy  paid  the  entire  consideratioa, 
and  obtained  a  deed ;  that  said  deed  was  never  recorded,  and  is  now  lost;  and 
that  L.  had  gone  to  parts  unknown,  the  allegations  of  which  petition, 
sustained  by  proof;  and  where,  on  the  tinal  hearing  of  the  cause^  the 
ent  was  perpetually  enjoined  from  further  prosecuting  his  action  for  the 
sion  of  the  lot ;  Held,  1.  That  the  complainant  had  no  such  oomplote  defence  al 
law,  against  the  action  for  tlie  possession-  of  the  lot,  as  that  a  court  of  eqoity 
could  not  take  cognisance  of  the  oompUttaant^s  bill ;  2.  That  the  eridenoo  was 
sufficient  to  sustain  the  decree ;  3.  That  the  possession  of  the  compiaisaat  was 
etufficient  to  put  the  respondent  upon  inquiry,  before  purchasing;  Baick  ▼. 
La^  215. 

2.  The  meritorious  consideration  of  providing  for  a  child,  has  always  been 
held  sufficient  to  authorize  the  enforcement  of  an  executory  contract  against 
the  party  contracting ;  but  where  the  contest  is  between  one  child  and  other 
children  of  the  same  ancestor,  the  meritorious  consideration  operates  on  both 
sides,  and  being  equally  balanced,  equity  will  not  interfere,  or  lend  its  aid. 
Holland  et  ux.  v.  H&vfley  et  ai.,  222. 

3i  Equity,  as  well  as  the  law,  contemplates  that  all  contracts  relating  to 
real  estate,  shall  bo  evidenced  by  some  writing,  signed  by  the  party  to  be 
charged ;  and  when  it  is  sought  to  bring  a  case  within-  any  of  the  exceptions 
allowed  to  avoid  the  operation  of  the  statute  of  frauds,  the  court  Should  never 
be  left  to  act  upon  conjecture,  or  upon  proof  loose  and  indeterminate  in  iti 
character.     WiUiameon  v.  WiUtamBOfk  279. 

4.  P.  having  a  "  claim,^'  or  "  settler's  right,''  on  a  certain  tract  of  larad^  ob 
the  13th  of  August,  1838,  by  a  written  agreement  sold  the  same  to  W.  for  the 
consideration  of  $1,600.    This  agreement  was  filed  for  record  on  tiie  9th  of 
December,  1838,  but  was  never  acknowledged.    C.  and  D.  having  actual 
notice  of  said  agreement,  in  March  and  April,  1839,  purchased  the  interest  of 
W.  in  the  land^  and  on  the  \2th  of  the  latter  month,  P.  on  the  maigin  of  the 
Eecord  where  said  agreement  was  recorded,  made  and  signed  an  entry  of  satis- 
faction as  follows :  "  I  hereby  relinquish  all  my  right,  title,  interest  and  claim 
to  the  within  described  property,  for  value  received."    Tlie  land  was  entered 
in  the  years  1839,  1840  and  1841,  by  different  individuals,  and  in  different 
parcels.    A  portion  was  pre-empted  in  1840,  by  one  P.  and  another,  at  which 
time,  P.  (the  complainant)  as  one  of  their  witnesses,  made  oath,  that  he  had 
no  interest  in  said  land,  and  that  so  far  as  he  knew,  there  was  no  vther  <']BiiB 
thereon,  than  that  set  up  by  the  pre-emptors.    P.  never  resided  on  tfai»land, 
and  at  the  time  of  his  sale  to  W.  had  a  claim  or  claims  on  a  section  of  more  of 
government  land,  besides  the  tract  in  controversy.    The  sale*  to  W.  was  made 
with  the  understanding  that  W.  was  to  hold  tlie  claim  for  P.  for  an  agreed 
consideration,  and  P.  was  to  fumisli  the  money  to  enter  the  same,  and  then 
take  the  conveyance  from  W.    When  P.  sold  to  W.,  the  claim  was  worth 
about  the  sum  stipulated  in  tlie  agreement.    Several  years  since  a  person  of 
the  land  was  laid  oft*  into  lots,  as  additions  to  the  town  of  Burlington,  since 
which  many  valuable  improvements  have  been  made  on  it,  and  the  premises 
are  now  worth  from  $76,000  to  $100,000.     P.  has  constantly,  sinco  1835,  re- 
sided near  the  land,  and  passed  over  or  near  it,  during  that  time,  at  least  onco 
each  week.    He  has  also  taken  title  to  some  of  the  lots  so  laid  off  on  said  land, 
from  the  original  proprietors  or  their  grantees,  and  again  contracted  to  sell  the 
same.     W.  left  the  county  for  parts  unknown,  soon  after  his  sale  to  D.  and  CL, 
insolvent,  and  until  the  last  five  years,  P.  has  set  up  no  right  or  claim  to  the 
premises,  under  his  contract  with  W. — ^nor  is  any  reason  shown  for  the  delay. 
On  bill  filed  by  P.,  asking  a  decree  for  the  land,  or  that  he  may  have  a  lien  on 
the  same,  for  the  purchase  money  under  the  contract  with  W. ;  J&idj  Hiat  P. 
was  not  entitled  to  reUeC    Pierson  v.  Iknfid  et  al,  410. 

5.  In  order  to  enforce  the  performance  of  a  parol  contract  for  the  sale  ttid 
conveyance  of  real  estate,  the  existence  of  the  contract  and  its  terms,  must 
be  shown,  and  that  the  vendee,  eitlier  paid  a  part  of  the  purchase  money,  or 
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took  poaawsioB  of  the  lan<i,  under  the  contract    FtxMtraUiM'  v.  Shuuo  d 
qL,  670. 

6.  A  mortgagee  of  real  estate,  is  9,  pwrchaser^  within  the  meaning  of  the  re- 
cording laws  ot  this  state.    Porter  ei  oL  y.  Qreen  et  oLy  571. 

7.  Where  a  bill  in  Chancery  charges  material  facts,  to  be  within  the  know- 
ledge, and  certain  acts  to  have  been  done  at  the  instigation  of  the  respondent,  ^ 
and  the  answer  does  not  respond  to  such  charges,  such  charges  are  to  be  taken 

AS  true.     Compim  v.  ComeTy  677. 

ERROR. 

1.  Where  in  an  action  of  trespass  to  personal  property,  by  the  yendee 
against  a  sheriff  and  certain  creditors  of  the  vendor,  the  defendants,  for  the 
purpose  of  defeating  the  sale  under  which  the  plaintiff  claimed,  asked  A.,  a 
witness  called  by  them,  the  following  question :  "  While  B.  M.  (under  whom  the 
plaintiff  claimed),  and  W.  were  in  possession  of  the  goods,  and  on  or  about  the 
first  of  January,  1854,  did  they  or  not,  agree  to  send  the  goods  over  the  river 
to  Sabula,  in  Iowa,  to  be  out  of  the  way  of  their  creditors,  or  the  creditors  of 
B.  ?"  to  which  interrogatory  the  plaintiff  objected,  and  the  court  sustained  the 
objection ;  and  where  it  did  not  appear  from  the  record,  that  the  question  was 
objected  to  in  the  court  below,  on  the  ground  that  it  was  leading  in  its  charac- 
ter, though  that  objection  was  urged  in  the  appellate  court;  Hddy  1.  That  the 
court  erred  in  sustaining  the  objection  to  the  interrogatory ;  2.  That  the  ob- 
jection that  it  was  leading  was  not  valid,  unless  made  at  the  time  the  question 
was  propounded.    Adams  v.  Foley  et  al.y  44. 

2.  Where  a  plaintiff  establishes  by  proof  more  than  is  necessary  to  make  out 
his  case,  the  defendant  is  not  injured,  so  that  he  can  reasonably  complain. 
KeUy  V.  Fordy  140. 

8.  Where,  in  an  action  on  a  promissory  note  brought  in  the  name  of  the 
assignee,  the  defendant  pleaded  fraud  and  want  of  consideration,  upon  which 
issue  was  joined ;  and  where  the  defendant  failed  to  establish  the  main  branch 
of  his  defence,  in  relation  to  the  fraud  and  want  of  consideration ;  and  where 
the  court  excluded  certain  depositions  taken  by  the  defendant,  which  depo- 
sitions tend^  to  show,  that  the  plaintiff  and  the  payee  of  the  note,  subsequent  \ 
to  the  assignment  thereof)  were  connected  in  business  transactions  similar  to 

that  for  which  the  note  was  g^ven ;  Ileldy  That  the  defendant  was  not  injured 
by  the  exclusion  of  the  depositions.    lb. 

4.  A  party  allegmg  error  to  his  prejudice  must  show  it.  Brxxdy  v.  Moh 
hney  146. 

6.  Where  a  defendant,  at  the  first  term  after  the  commencement  of  the  suit 
after  his  motion  to  quash  the  return  on  the  original  notice,  on  the  g^und  of 
insuQIciency,  had  been  overruled,  filed  his  answer,  and  applied  for  and  ob- 
tained a  continuance ;  and  where  at  the  second  term,  the  cause  was  again 
continued,  to  afford  time  to  obtain  the  sworn  reply  of  the  plaintiff^  called  for 
by  the  defendant;  and  where,  at  the  third  term,  the  cause  was  tried,  and 
judgment  rendered  against  the  defendant ;  and  where  the  defendant,  on  appeal 
to  the  Supreme  Court,  assigned  for  error  the  decision  of  the  court,  overruling 
the  motion  to  quash  the  return  on  the  original  notice ;  Hddy  That  if  the  de- 
fendant had  been  driven  into  a  trial  at  the  first  term,  he  would  have  been  au- 
thorized to  raise  the  question  as  to  the  sufficiency  of  the  return,  in  the  appel- 
late court ;  but  that  having  had,  to  prepare  for  trial,  more  than  all  the  time 
he  would  have  obtained  ordinarily,  had  the  service  been  held  insufficient,  the 
overruling  the  motion  to  quash  the  return,  was  an  error  that  worked  no  injury 
to  the  appellant,  and  of  which  he  could  not  complain  in  the  appellate  court. 
Ckmoersey  Admr.  v.  Warreny  158. 

6.  Where  a  party  clearly  brings  himself  within  the  law,  in  applications  for 
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a  change  of  venue,  and  no  special  circumstances  are  shown,  as  that  prior  con- 
tinuances have  been  g^ranted,  or  something  of  that  kind,  it  is  the  duty  of  the 
court  to  grant  the  motion ;  and  a  reflisal  to  do  so  may,  and  will,  be  leriewed 
by  the  appellate  court     Wdah  v.  Savory,  241. 

'7.  Objections  not  uiiged  in  the  court  below,  come  too  late,  when  presented 
for  the  first  time  in  the  appellate  court    Ddany  y.  Beatkf  292. 

8.  Where  in  a  proceeding  before  a  justice  of  the  peace,  under  the  act  "  for 
the  suppression  of  intemperance,"  approved  Jan.  22, 1865,  under  which  certain 
liquors  were  seized,  the  owner  of  the  liquors  filed  a  plea  to  the  jurisdiction  of 
the  justice,  which  was  overruled :  and  where  the  said  owner  then  moved  to 
dismiss  the  suit,  for  the  want  of  jurisdiction,  which,  having  been  overruled,  he 
then  demanded  a  trial  by  a  jury  of  twelve  men,  which  was  also  overruled,  and 
the  said  liquors  were  found  to  be  forfeited  by  a  Jury  of  six  men,  and  judgment 
rendered  upon  their  verdict,  accordingly ;  and  where  the  judgment  of  the  jus- 
tioe,  on  appeal,  was  affirmed  in  the  District  Court ;  Edd^  That  there  was  no 
error  in  the  proceedings.    Bryan  v.  The  Staiey  349. 

9.  A  party  cannot  successftiUy  urge  an  error  in  the  proceedings  of  the  courti 
which  worked  him  no  prejudice.     Gilson  v.  Johnson^  463. 

10.  Where  a  demurrer  is  waived  by  the  filing  of  an  answer,  no  errors  can  be 
assigned  in  the  appellate  court,  upon  the  judgment  of  the  District  Gourt^  over- 
ruling the  demurrer.    Adams  v.  Peck^  651. 

EVIDENCK 

1.  By  demurring  to  the  evidence,  the  demurrant  admits  the  truth  of  the 
Ihcts  found,  and  every  conclusion  in  favor  of  the  other  party,  wbk^h  the  evi- 
dence conduces  to  prove,  or  n^hich  the  jury  might  have  inferred  from  it,  in 
iiftvor  of  his  opponent    Jones  v.  Ireland,  63. 

2.  The  object  of  a  demurrer  to  evidence,  is  to  obtmn  the  opinion  of  tiie 
court  upon  the  sufficiency  of  the  evidence  in  law,  to  maintain  the  issue  in 
fact    Jh. 

3.  An  offer  to  demur  to  evidence,  is  not  stridi  juris,    Tb, 

p4.  If  there  be  no  colorable  cause  of  demurrer  to  evidence^  the  court  should 
not  allow  it.    Tb. 


•  5.  Before  joining  in  a  demurrer  to  evidence,  the  plaintiff  has  the  ri^^t  to 
quire  an  admLssion  on  the  record,  of  the  truth  of  all  the  facts  that  the  evi- 
dence offered  by  him,  tended  to  prove,  or  that  the  jury  mi^t  infer  from  it  in 
his  favor,    lb, 

6.  Without  such  an  admission  upon  the  record,  the  plaintiff  is  not  bound  to 
Join  in  the  demurrer.    /&. 

*l.  And  if  the  plaintiff  does  join  in  a  demurrer  to  evidence,  without  such  an 
admission  upon  tiie  record,  tiie  court  can  prcmounce  no  judgment  on  the  de- 
murrer,   lb. 

8.  Where  a  plaintiff  establishes  by  proofj  more  than  is  necessary  to  make 
out  his  case,  the  defendant  is  not  injured,  so  that  he  can  reasonably  compliun. 
Kdby  V.  Jbrd,  140. 

9.  Where  in  an  action  on  a  promissory  note  brought  in  the  name  of  the 
assignee,  the  defendant  pleaded  fraud  and  want  of  consideration,  upon  which 
issue  was  joined ;  and  where  the  defendant  failed  to  establish  the  main  branch 
of  his  defence,  in  relation  to  the  fraud  and  want  of  consideration ;  and  where 
the  court  excluded  certain  depo^tions  taken  by  the  defendant,  which  deposi- 
tions tended  to  show,  that  the  plaintiff  and  the  payee  of  the  note,  subsequent 
to  the  assignment  thereof,  were  connected  in  business  transactioiui  shnilar  to 
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that  for  which  the  note  was  given ;  ffdd^  That  the  defendant  was  not  injured 
by  th^e  exclusion  of  the  depoeitions.    Jh. 

10.  Where,  in  an  action  on  a  promissorxnote,  the  defendant  objected  to  the 
note  being  oCfered  in  evidence,  on  the  g^und  of  variance  between  that  de- 
clared on  and  the  one  offered — ^the  alleged  variance  existing  in  the  date  of 
the  note ;  and  where,  upon  the  question  of  variance,  the  plaintiff  called  the 
defendant,  and  obtained  his  testimony  as  to  the  date  of  the  note ;  and  where 
the  counsel  for  the  defendant,  then  inquired  of  the  defendant,  as  to  the  con. 
Bideration  for  the  note,  and  his  defence  to  it,  which  was  objected  to  by  the 
plaintiflj  and  the  court  sustained  the  objection ;  Mstd,  That  the  objection  was 
properly  sustained.     Cknwerse^  AdmV  v.  Warren^  158. 

11.  A  party  cUuming  a  conveyance  of  real  estate,  who  does  not  allege,  and 
cannot  prove,  that  the  land  was  purchased  with  his  money,  cannot  be  per- 
mitted to  show,  by  parol  evidence,  that  the  purchase  was  made  for  his  bene- 
fit, or  on  his  account    BdOand  etux.Y.  HtnsUy  ei  o^,  222. 

12.  No  evidence  of  any  contract  for  the  creation  or  transfer  of  any  interest 
in  real  estate,  is  competent,  imless  it  be  in  writing,  and  signed  by  the  party 
sought  to  be  charged,  or  his  agent    Ih,  ■ 

13.  Where  in  an  action  against  two  persons,  as  surviving  members  of  a  copart- 
nership, the  defendants,  on  the  trial,  offered  to  permit  the  plaintiffs  to  take 
judgment  for  the  amount  of  their  claims  and  costs,  against  one  of  said  defend- 
ants, and  thereupon  claimed  the  right  to  read  the  deposition  of  such  defendant 
in  evidence,  for  the  purpose  of  proving  that  the  other  defendant  was  not  a 
member  of  such  copartnership,  which  judgment  the  pkuntifb  refVised  to  receive^ 
and  the  deposition  was  rejected ;  Heldf  That  the  plaintiff  could  not  refuse  to 
take  the  judgment,  and  that  the  evidence  was  adoiissible.  J}anfarthf  Davia  db 
Co.  V.  Carter  4t  May,  230. 

14.  In  an  action  against  a  copartnership  by  a  creditor,  the  declarations  of 
the  partners,  made  while  the  firm  was  in  existence,  and  before  any  difficulty 
•voae,  are  admissible  in  evidence  to  show  that  one  of  the  persons  sought  to  be 
charged,  was  not  a  member  of  such  partnership.    Jh, 

15.  Such  declarations  to  be  admissible  as  evidence,  must  have  been  made 
before  difficulty  arose,  whilst  the  business  was  going  on,  and  as  imparting  in- 
formation to  persons  with  whom  the  firm  dealt,  and  the  world.    Ih, 

16.  The  admissibility  of  the  declarations  of  a  partner,  showing  wha  are 
members  of  the  firm,  does  not  depend  upon  the  fact  that  such  {Mutner  has 
deceased;  but  are  receivable,  upon  the  ground,  that  as  the  plttntiff  must  re- 
cover against  all  the  defendants  or  none,  and  as  such  partner,  if  called  to 
testify  in  person,  would  be  tedtying  in  preBaUi^  he  would  be  interested  to  de- 
feat the  suit    Ih, 

17.  The  testimony  of  a  witness  as  to  whom  he  gave  credit,  as  members  of  a 
copartnership,  when  selling  goods  to  the  firm,  is  but  Uie  opinion  of  the  wit- 
ness, and  is  not  receivable  in  evidence.    Ih. 

18.  The  declarations  <^  a  party  sought  to  be  charged  as  a  partner,  are  not  ad- 
missible to  prove  thai  he  was  not  a  member  of  such  copartnership.    Ih. 

19.  Where  no  part  of  the  evidence  in  a  cause,  is  brought  before  the  appel- 
late court,  nor  anytlung  to  show  the  pertinency  of  instructions  asked  and  re- 
fbsed  that  the  court  cannot  determine  the  appUcability  of  the  insbructiona,  or 
that  they  were  improperly  refbsed.     Wdsh  v.  Savery^  241. 

20.  Where  in  an  action  to.  recover  for  the  rent  and  occupation  of  a  miU, 
under  a  lease,  the  defendant  alleging,  with  other  defences,  that  the  plaintiff 
had  brought  a  former  suit  against  him,  on  a  different  cause  of  action,  while 
the  said  lease  was  existing,  and  in  that  suit,  had  sued  out  a  writ  of  attach- 
ment, and  attached  his  cattle,  carts,  wagons,  logs,  lumber,  and  other  property 
and  material,  by  which  and  for  which  he  carried  on  the  businefls  of  the  miU 


t28  INDEX 


by  means  of  which  he  was  interrapted  in  the  use  of  the  mill,  and  conld  not 
run  the  san^e,  and  so  the  use  and  occupation  thereof  was  lost  to  him  for  along 
space  of  time — wherefore,  and  by  reason  of  which^  he  is  not  liable  for  the  rent 
of  the  mill;  and  where  the  plaintiff  replied,  that  the  defendant  had^  (prior  to 
the  present  suit,)  brought  an  action  against  the  plaintiff,  for  the  wrongful  suing 
out  of  tije  said  attachment,  in  which  action  the  said  defendant  pleaded  the 
same  matters  which  are  now  pleaded  in  this  action,  to  wit:  the  attachment  of 
the  said  property,  by  and  with  which  the  said  mill  was  carried  on,  as  a  ground 
for  the  recovery  of  damages,  and  that  the  said  matters  were  permitted  to  go  to 
the  juiy,  and  were  heaid  and  tried,  in  which  action  the  said  defendant  re- 
covered damages ;  and  where  the  plaintiff  offered  in  evidence,  the  record  aS 
the  proceedings  in  the  action  for  wrongfully  suing  out  the  attachment,  to 
which  the  defendant  objected :  1.  Because  the  former  suit  was  not  between 
the  same  parties ;  2.  Because,  on  the  trial  of  the  former  action,  tlie  court  in- 
structed the  jury,  that  the  then  plaintiff  could  recover  only  for  damages  sus- 
tained prior  to  the  commencement  of  the  action,  which  objection  was  sustained, 
and  the  evidence  excluded;  Hddj  That  the  court  erred  in  excluding  the  eyi- 
dence.    Daois  v.  Milium^  246. 

21.  Where  a  party  seeks  to  divest  another  of  the  1^^  title  to  real  estate, 
on  the  ground  of  a  parol  gift,  upon  conditions,  which  he  alleges  have  been 
complied  with  by  huu,  the  burden  of  proof  is  upon  him  to  sustain  tbe  allega- 
tions of  his  petition,  when  they  are  denied  by  tlie  respondeilt  WiUiamun  y. 
WiUiamson,  279. 

22.  In  a  suit  commenced  by  attachment,  where  issue  is  taken  on  the  facta 
alleged  in  the  petition  as  a  ground  for  the  attachment,  the  allegations  set  forth 
in  other  petitions  for  attachments  against  the  same  defendants,  and  in  which 
suits,  judgments  have  been  rendered  by  default,  are  not  admissible  in  evidence, 
to  prove  the  facts  alleged  in  such  petition.  SackeU^  Bdcher  A  Co,  v.  Partridge 
4b  Cook,  416. 

23.  Where  in  an  action  by  the  indorsee  against  the  indorsers,  on  a  certificate 
of  deposit,  made  in  Illinois,  by  the  Phoenix  Bank  of  Chicago,  one  of  the  de- 
fendants answered,  averring  as  follows:  "And  defendant  denies  that  the 
plaintiff  has  any  cause  of  action  against  him,  because  he  says  said  supposed 
contract  was  rnade  and  entered  into  in  the  state  of  lUinois^  and  not  in  the  state  of 
Iowa.  And  defendant  denies  that  plaintiff  hax  exhausted  his  remedy  against  OU 
maker  of  said  certificate ;"  and  where,  on  the  trial,  the  defendant  offered  in 
evidence,  a  printed  copy  of  the  statute  of  Illinois,  for  the  purpose  of  showing 
that,  under  said  law,  it  was  the  duty  of  plaintiff  to  attempt  to  collect  said  de- 
mand frotn  the  maker,  by  the  institution  of  legal  proceedings,  or  that  sooh 
proceedings,  in  consequence  of  the  maker's  insolvency,  would  have  been  un- 
availing, which  evidence  was  objected  to  by  tfie  pladntiff,  but  the  objection 
was  overruled,  and  the  evidence  admitted ;  and  wliere  the  court  instructed 
the  jury,  that  "  it  devolved  on  the  plaintiff  to  show  affirmatively,  that  he  had 
complied  with  the  law  of  Illinois,  and  exhausted  his  remedy  against  the 
makers  of  said  certificate,  and  there  being  no  allegation  nor  proof  of  the  insti- 
tution of  a  suit  against  the  maker,  nor  of  the  insolvency  of  the  Phoenix  Bank; 
they  should  find  for  tbe  defendant ;"  Held,  That  the  evidence  was  impropeiiy 
admitted,  and  that  the  instructions  were  erroneous.  Beetn  v.  Brings  db  FiU- 
houser^  464. 

24.  Where  an.  the  trial  of  an  indictment  for  an  assault,  it  was  shown  by  the 
testimony  of  H.,  the  person  assaulted,  that  he  went  with,  and  at  the  request 
of  a  constable,  to  the  house  of  the  defendant,  to  levy  an  execution  on  his  pro- 
perty ;  that  they  went  to  the  stable,  and  the  constable  opened  the  door,  went 
in,  and  levied  on  two  mules ;  that  H.  went  into  the  stable  with  him ;  and  that 
while  there  the  assault  was  committed ;  and  where  the  defendant,  on  croea- 
examination,  asked  H.  whether,  when  the  constable  attempted  to  take  the 
mules  from  the  stable,  tlie  defendant  did  not  claim,  that  they  were  his  plow 
team,  and  as  such,  exempt  from  execution,  and  whether  he  did  not  offer  to 
the  constable  other  property  to  levy  upon,  sufficient  to  satisfy  the  execation  7 
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to  which  an  objection  was  sustained  by  the  court;  Hdd^  That  tbe  eridence 
was  properly  excluded  from  the  jury.     CM^  y.  The  SiaU^  477. 

25.  And  where  on  the  (urther  cross-ezamination  of  H.,  he  was  asked, 
whether  the  wife  of  defendant  did  not  request  the  constable  and  H.  not  to  levy 
«&  the  moles,  but  to  levy  on  other  propenT*,  which  the  witness  dnsworea, 
stating  that  his  wife  opposed  the  levy  on  the  mules,  but  did  not  tdl  them  that 
they  might  levy  on  other  property,  and  made  no  request  to  that  effect ;  and 
where  the  defendant  then  introduced  his  wife  as  a  witness,  and  offered  to 
prove  by  her,  that  she  had  made  such  request,  to  which  an  objection  was 
sustained;  Heldj  that  the  ruling  of  the  court  was  correct    lb, 

26.  Where  on  the  trial  of  an  indictment  for  an  assault,  after  the  state  had 
proven  that  the  party  assaulted  went  to  the  house  of  defendant,  to  assist  a 
constable  in  lev3ring  an  execution  on  his  property,  the  defendant  offered  to 
prove  that  the  property  levied  on  was  exempt  from  execution,  and  that  he  re- 
quested them  to  levy  on  other  property,  which  evidence  was  excluded  from 
tiie  jury ;  Hdd^  That  the  evidence  was  properly  excluded.    Jh» 

27.  And  where,  in  such  a  case,  after  the  defendant  had  asked  the  prosecuV 
ing  witness  on  cross-examination,  whether  he  struck  the  wife  of  defendant' 
and  used  abusive  langfuage  to  her,  the  defendant  proposed  to  show  by  his  wifei 
that  said  witness  had  used  abusive  language  to,  and  struck  her,  which  evi- 
dence was  intended  to  impeach  the  witness ;  and  where  the  court  held,  that 
the  wife  might  state  whether  said  witness  struck  her,  but  should  testily 
not  as  to  the  abusive  language ;  Heid,  That  the  ruhng  of  the  court  was  casr 
reot    Ih. 

28.  In  proceedings  under  a  creditor's  bUl,  to  reach  real  estate  alleged  to 
have  been  fraudulently  conveyed,  neither  the  answer  of  the  grantor,  in  a  ohaa- 
cery  suit,  nor  his  oral  declarations  made,  nor  letters  subsequent  to  ^e  conveys 
ance,  are  receivable  in  evidence  to  affect  the  title  of  the  grantee,  without  evi- 
dence that  the  grantee  colluded  with  the  grantor,  with  a  firaudulent  intenl 
Be  France  v.  Howard  et  oL^  624 

29.  And  the  declarations  of  the  grantor,  made  after  such  conveyance,  are 
not  receivable  in  evidence  to  show  such  collusion.    lb. 

EXBCUTIOH. 

1.  Where  a  judgment  is  obtained  against  a  corporation,  and  an  order  is  ob- 
tained that  execution  be  levied  on  the  individual  property  of  the  members 
thereof,  the  execution  should  follow  the  judgment,  and  run  against  the  cor- 
poration, with  a  clai]se  that  it  be  levied  on  the  property  of  the  members. 
Sampson  eicU.y.  Weare  et  oL,  13, 

EXEMPTION. 

1.  When  an  execution  defendant  shall  use  a  particular  building  as  a  home^ 
the  whole  of  such  building,  in  case  of  controversy  and  disagreement,  will  be 
presumed  to  constitute,  and  be  a  part  of,  the  homestead,  until  it  is  shown  by 
the  party  adversely  interested,  that  some  specific  portion  is  noi  of  the  homie- 
stead  character,  and  therefore  not  exempt.  Rhodes^  Fegram  4b  Oo.  v.  ifcCor- 
intdb,368. 

2.  If  under  the  same  roof  with  the  homestead  as  defined  by  statute,  there 
shall  be  a  floor  or  floors,  room  or  rooms,  which  are  not  used  by  the  family  as 
a  home,  they  are  no  more  exempt  from  execution,  than  if  under  another  rod^ 
or  on  another  and  different  portion  of  the  lot    Jb, 

3.  It  was  not  the  intention  of  the  law-making  power,  to  exempt  from  exe- 
cution an  entire  building  or  house,  for  whatever  tied,  because  some  portion  of 
it  is  used  by  the  owner  as  his  homestead.    lb. 
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4.  And  if  a  portion  of  a  building  shall  come  within  this  definition,  and  a 
portion  not,  then  a  portion  may  be  exempt  and  the  other  not    Ih. 

6.  Where  an  execution  under  a  Judgment  rendered  in  1866,  was  levied  on 
a  certain  half  lot  in  the  city  of  M.,  thirty  feet  wide  by  one  hundred  and  for^ 
feet  deep,  on  which  the  defendant  had  erected  a  three  story  building,  thirtj 
feet  wide,  and  sixty  (eet  deep,  which  the  defendant  claimed  to  be  his  hoooe- 
stead,  and  exempt  from  execution ;  and  where  referees  were  appointed  by  the, 
sheriff,  who  reported  to  the  District  Court,  that  the  building  was  erected  by  . 
the  defendant  in  1850 ;  that  the  lower  stories  were  occupied  by  him  as  a  place 
of  business,  until  the  year  previous  to  November  10, 1866;  that  at  the  time  of 
making  said  report,  the  lower  story  and  cellar,  and  first  floor  of  said  bmlding; 
were  rented  to  one  N.  as  a  store,  and  occupied  by  him ;  that  the  premises 
were  of  the  value  of  about  eight  thousand  dollars ;  that  the  defendant  finished 
the  upper  stories  in  part,  and  moved  into  them  in  December,  1852,  and  has 
continued  to  occupy  the  same  as  a  dwelling  from  that  time ;  that  each  upper 
story  has  five  rooms  finished,  suitably  for  a  dwelling ;  that  for  one  year  after 
the  house  was  finished,  one  of  the  rooms  on  the  second  floor,  was  occupied 
and  used  as  a  physician's  office ;  that  for  two  years,  another  room  on  the  same 
floor,  was  occupied  and  used  as  an  attorney's  office ;  that  still  a  third  room 
was  occupied  for  about  twenty-one  months,  by  certain  attorneys  and  bankers ; 
that  the  third  room  was  all  in  one  room  until  1854^  and  for  one  year  immedi- 
ately after  the  erection  of  the  house,  was  occupied  and  used  as  a  printing 
office ;  that  the  yearly  rent  of  the  cellar  and  first  floor  is  eight  hundred  dollars ; 
that  the  second  and  third  stories  are  occupied  by  said  defendant  and  famfly, 
and  one  G.  and  family,  and  are  worth  three  hundred  dollars  per  year ;  that 
there  are  no  other  buildings  on  said  lot ;  that  the  premises  have  never  been 
selected,  marked  out  and  platted  as  a  homestead ;  that  in  1851  and  1855,  the 
defendant  (his  wife  not  joining  therein),  executed  two  several  mortgages  on 
said  premises ;  and  that  in  their  opinion,  said  building  was  originally  designed 
as  foUowB :  The  cellar  and  first  floor  for  a  business  house,  and  the  second  and 
third  floors  for  a  family  residence  as  now  occupied ;  ffdd,  That  the  cellar  and 
first  floor  of  the  building,  were  liable  to  be  seized  on  execution,  and  that  the 
second  and  third  stories  were  exempt  from  execution,  as  the  homestead  of  the 
defendant    Jb, 

FEME  SOLE. 

1.  Where  a  wife  is  deserted  by  the  husband,  and  she  continues  to  live  apart 
firom  him,  and  is  dependent  upon  herself  for  a  support,  she  may  sue  and  be 
sued  as  A/eme  ede.    Smith  v.  SUence^  321. 

2.  Where  in  an  action  for  slander,  it  appeared  that  the  plaintiff  was  a  mar- 
ried woman ;  that  aDout  flfteen  years  before,  the  husband  of  plaintiff  left  her, 
and  went  to  New  Orleans  to  reside ;  that  he  wrote  to  his  wife^  for  two  yeaia 
and  a  half  after  he  left,  about  which  time  she  was  induced  to  bolieve  that  he 
had  died  in  New  Orleans  of  yellow  fever ;  that  she  remained  in  this  belief 
until  the  autumn  of  1864,  when  the  husband  wrote  to  his  father,  in  New  York, 
fh)m  Havana^  in  Cuba,  inquiring  about  his  family ;  that  he  also  wrote  to  his 
wife,  and  requested  her  to  come  to  Havana,  and  live  with  him ;  that  in  March, 
1865,  plaintiff  went  to  Havana,  and  went  to  the  house  of  her  husband;  that 
fh>m  what  she  saw  and  heard  of  him,  when  she  arrived,  she  refused  to  live 
with  him,  and  returned  to  the  United  States,  as  soon  as  she  was  able  to  leave 
the  island  of  Cuba ;  and  that  the  husband  had  accumulated  property  in  Ha- 
vana ;  Hdd,  l^at  the  desertion  and  continued  abandonment  of  the  wife  by  her 
husband  was  sufficient  authority  for  her  to  sue  in  her  own  name ;  and  that 
she  had  such  right  to  sue,  without  first  obtaining  authority  from  the  District 
Court,  under  chapter  84  of  the  Code.    /&. 

3.  The  remedy  provided  by  sections  1466,  145*7  and  1458  of  the  Code,  in 
relation  to  married  women  abandoned  by  their  husbands,  is  cumulative,  and 
if  more  particularly  applicable  to  cases,  where  the  abandonment  is  not  such  aa 
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to  imply  a  total  renunciation  of  marital  rights,  or  where  there  appears  to  be 
nointentionofleayingthe  wifofiree  toactaaa/Sm^Mfe.    Ih. 

FENCE. 

L  Where  hi  an  action  of  trespass,  charging  the  cattle  of  the  defendant  with 
breaking  into  the  plaintifTs  close  and  destroying  his  crops,  the  court,  after  de- 
fining a  lawful  fence,  instructed  the  jury,  that  whether  the  fence  was  a  lawful 
fence,  and  a  good  one,  was  in  the  discretion  of  the  jury ;  ffeU  That  the  word 
discretion,  in  its  proper  sense,  implies  judgment;  and  that  used  in  thi8*sense^ 
the  instruction  was  correct    McManus  v.  Fincmj  283. 

PORCIBLB  ENTRY  AND  DETAINER. 

1.  Where  in  action  of  forpible  entry  and  detainer,  the  plaintiff,  for  the  pm> 
pose  of  establishing  actual  possession  of  the  premises,  proved  that  in  the  spring 
of  1854,  he  had  the  premises,  which  were  uninclosed,  surveyed,  and  a  map 
made ;  that  at  the  same  time,  stakes  were  set  at  the  corners,  and  the  trees 
blazed  on  the  boundary  lines ;  that  a  portion  of  the  ground  was  also  subdi- 
vided and  laid  off  into  smaller  lots ;  that  stakes  were  set  up  at  the  comers  of 
respective  lots,  rendering  the  boundaries  visible,  in  the  usual  way  of  laying 
out  town  lots ;  that  a  street  was  also  made  through  the  adjoining  land  of  the 
plaintiff,  which  was  graded  so  as  to  extend  some  five  or  seven  feet  on  the 
premises  in  dispute ;  that  the  trees  and  under  brush  growing  on  the  premises 
where  the  street  was  opened,  were  cut  off  and  hauled  away  by  the  plaintiff; 
that  the  plaintiff  claimed  to  own  some  of  the  adjoining  lots ;  and  that  he  had 
sold  lots  adjoining  the  premises  in  dispute,  to  different  persons;,  and  where 
the  court  instructed  the  jury,  iheX  aducU  possession  of  real  estate  may  be  shown 
by  any  act  of  possession,  as  where  the  owner  goes  upon  the  land  to  take  pos- 
session, or  to  exercise  any  other  act  of  owneiihip ;  and  if  they  believed  that 
the  plaintiff  exercised  over  the  premises  those  acts  of  ownership  usually  ex- 
ercised by  owners  over  land  on  which  they  do  not  actually  reside,  they  might 
infer  <tetml  poeseamon ;  and  that  it  was  not  necessary  to  such  aekuU  posses- 
sion, that  the  premises  should  be  surrounded  by  a  fence,  or  built  upon ;  and 
where  the  jury  found  that  the  plaintiff  was  in  the  acUuU  possession  of  the 
premises,  which  verdict  the  court  refiised  to  set  aade  on  motion ;  Beld^  That 
the  instruction  was  correct,  and  that  there  was  sufficient  evidence  to  justify 
the  jury  in  finding  that  the  plaintiff  had  actual  possession  of  the  premises  at 
the  time  of  the  entry  by  the  defendants.    Langworihy  v.  Myers  et  ol,  18. 

2.  Where  in  an  action  of  forcible  entry  and  detainer,  the  court  instructed 
the  jury  as  follows :  "  1.  That  if  the  jury  believe  that  there  were  indications 
upon  the  ground  in  dispute,  at  the  time  defendants  took  possession,  of  its  being 
controlled  and  actually  possessed  by  some  other  person,  it  was  sufficient  to 
put  defendants  upon  inquiry,  and  they  had  no  right  td  take  possession  of  the 
hmd  while  it  seemed  to  be  in  the  possession  of  another  person.  3.  If  the  jury 
believe  that  defendants  took  possession  secretly,  and  in  such  way  as  to  avoid 
observation,  they  are  authorized  to  believe  that  defendants  meant  to  acquire 
an  undue  advantage,  by  which  they  ought  not  to  be  benefited.  8.  That  if 
the  jury  believe  that  defendants  procured  a  surveyor  to  run  out  said  lots,  un- 
der an  ii^'unction  of  secresy ;  that  they  on  the  same  day  followed  close  on  the 
heels  of  the  surveyor,  with  loads  of  boards  and  posts ;  that  they  commenced 
the  construction  of  a  hasty  unsubstantial  fence,  on  the  side  most  out  of  view 
firom  the  city ;  that  they  buHt  and  finished  such  fence  in  the  utmost  haste ; 
that  they  put  up  in  the  same  manner,  a  shanty  of  boards  upon  the  lot,  out  of 
sight  among  the  trees;  that  these  improvements  were  made  with  the  utmost 

secresy  and  expedition,  the  jury  are  authorized  hence  to  infer  that  the  entry  • 

of  defendants  upon  said  premises,  was  by  fraud  and  stealth."    EeAdy  That  the 
instructions  were  l^al  and  proper.    Tb.  * 
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FORECLOSURK 

1.  Where  in  an  action  on  a  promisaory  note,  fibr  the  sum  of  $iO|000,  dited 
in  November,  1848,  one-half  payable  in  one  year,  and  the  other  half  in  two 
years,  from  the  date  thereof^  which  action  was  brought,  to  recover  the  last 
payment,  it  appeared  that  the  defendant,  to  secure  the  payment  of  said  note, 
executed  a  mortgage  on  several  parcels  of  real  estate,  situate  in  the  state  of 
New  Hampshire ;  that  the  defendant  having  failed  to  pay  the  amomit  first 
due  on  said  note  and  mortgage,  the  plaintiff  in  Mardi,  1850,  commenced  pro- 
ceedings under  the  laws  of  New  Hampshu-e,  to  foreclose  the  defendfajit's  equity 
of  redemption  in  said  lands ;  that  in  September,  18&0,  a  decree  was  rendered, 
that  plaintiff  should  be  put  into  possession  of  the  lands  mortgaged,  and  a  con- 
ditional judgment  against  the  defendant,  for  the  amount  of  the  first  payment 
and  interest;  under  which  the  plaintiff  received  possession  of  a  portion  of  the 
lands,  on  the  16th  day  of  March,  1861,  the  defendant  having  the  right  to  re- 
deem within  one  year ;  and  that  at  the  time  of  the  execution  of  said  mort- 
gage, said  lands  were  incumbered  to  a  lai^  amount,  by  mortgages  to  other 
persons;  which  the  plaintiff  was  compelled  to  pay;  and  where  uie  court  in- 
structed the  jury,  thi»t  the  suit  did  not  open  up  the  foreclosure,  and  that  in 
making  up  their  verdict,  they  should  ascertain  the  amount  due  upon  tiie  mort- 
gage, on  the  15th  of  March,  1862, — then  ascertain  the  amount  of  the  incum- 
brances— add  these  two  amounts  together — and  from  this  deduct  the  valae 
en  that  day,  of  the  twa  tracts  of  land,  of  which  the  i^aintiff  received  posses- 
sion,  and  credit  the  mortgage  with  the  remainder — and  that  the  balance  due^ 
after  such  crediti  with  interest  from  that  date,  would  be  the  amount  of  their 
verdict ;  Eeldf  That  there  was  no  error  in  the  instruction.  WUaoi^  v.  WH- 
mmy  309. 

2.  Where  a  mortgage  is  foreclosed,  for  an  installment  then  doe ;  and  a  sub- 
s^uent  suit  is  brought  to  recover  a  second  installment,  such  second  suit  does 
not  open  the  foreclosure ;  nor  is  the  amount  found  to  be  due  and  owing  in 
such  case,  open  to  investigation  in  the  second  suit.    P>, 

3.  Where  a  party  under  a  foreclosure,  takes  poBsesskm  ef  the  mortgaged 
premises,  instead  of  selling  them,  he  should  only  be  held  for  the  vahie  oi  the 
premiseB  entered  upon ;  and  the  defendant  is  entitled  to  a  oredit  on  the  mort- 
gage, pro  lonfo.    lb, 

FREEHOLD. 

1.  By  an  execotocy  devise,  a  freehold  may  be  made  to  oommenoe  im  fittmo 
and  no  particular  estate  is  neoessary  to  support  it ;  and  where  the  fhtore  es- 
tate is  to  arise  upon  some  specific  contingency,  the  fee  simple  is  left  to  descend 
to  the  heir  at  law,  until  such  oontingeiKiy  happeiM.  MUkr  y.  OJuUenieu 
d  oL,  262. 

2.  The  number  of  contingencies  is  not  material,  if  they  are  to  happen  with&i 
the  limits  allowed  by  law ;  and  the  only  question  isy  whether  they  are  to  hap- 
pen within  a  reasonable  time.    Jb. 

GARNISHEE. 

1.  A  mnniotpal  oorporatioD  may  be  summoned  as  gsTniabee^  wader  iim 
statute  of  Iowa,  and  the  indebtedness  of  such  corporation  to  Uie  parfy  d0* 
fendant,  held  to  respond  to  the  judgment  of  the  plaintiS  WcOm  A  Som  y.  Tk$ 
(Xty  of  MuBcaiiM^  Garnishee,  302. 

2.  Where  a  party  is  garnished  as  a  debtor  ef  the  original  defendant,  and  an- 
swers, confessing  an  indebtedness,  the  original  defendant  may  make  any  ob- 
jection to  judgment  being  rendered  against  the  garnishee,  which  goes  to  show 
that  the  indebtedness  is  exempt  fh)m  execution  or  attachment  or  that  ib» 
judgment  is  satisfied,  or  any  other  defence  of  a  like  nature ;  but  he  csBnot  in- 
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terpoee  the  objection  to  a  judgment  against  the  garnished,  that  the  gamishe* 
is  not  liable  to  the  process  of  garnishment.    Jb. 

3.  The  objection  that  a  party  garnished,  is  exempt  firom  the  process  of  gar« 
nishment)  is  a  privilege  which  the  garnishees  cUone  can  assert    lb, 

4.  Where  the  plaintift  issued  execution  on  a  judgment  in  their  iayor  agafiwt 
B.  and  the  sheriff  summoned  as  garnishees,  P.,  mayor,  and  J^  recorder  of  the 
city  of  M.,  who,  at  the  ensuing  term  of  the  District  Court,  appeared  and  an- 
swered the  interrogatories  propounded,  from  which  it  appeared,  that  the  city 
of  M.  was  indebted  to  B.  in  a  sum  certain,  for  work  done  on  the  steamboat 
landing;  and  where  the  plaintiffs  moved  for  judgment  against  the  city  of  M. 
for  the  sum  shown  to  be  due  B.,  which  motion  was  objected  to  by  B.  and  over- 
ruled by  the  court,  for  the  reason  that  a  munidpal  corporation  could  not  be 
held  as  garnishee ;  MUd,  1.  That  B.  had  no  right  to  make  any  such  objeotloft 
to  the  rendition  of  judgment  against  the  garnishee ;  2.  That  the  court  effed 
in  overruling  the  motion  for  judgment  against  the  dty  of  M.    lb. 

1.  A  reservation  or  exception  repugnant  to  the  grant,  is  void.  Haighi  y. 
The  City  of  Keokuk,  199. 

2.  The  grant  to  the  Sac  and  Fox  tribe  of  Indians  by  the  United  States,  of 
certain  lands,  by  the  act  of  Congress,  of  June  30,  1834,  was  to  said  Indians  as 
individuals,  and  is  to  be  construed  like  any  other  grant  or  sale  to  individuals.  lb. 

3.  Where  lands  are  granted  to  individuals,  for  the  use  of  a  ohureh,  which 
at  the  time  of  the  grant  is  not  incorporated  as  such,  the  persons  to  whom  tlie 
grant  is  made,  stand  seized  to  the  use,  and  when  the  church  receives  legal  ca- 
pacity to  take  and  hold  the  real  estate,  the  statute  executes  the  possession  to 
the  use,  and  the  estate  vests.    MiUer  v.  Chittenden  el  oZ.,  262. 

GXTARDIAN  AND  WAED. 

1  A  pt raon  appointed  guardian  of  a  minor,  having  no  father,  under  the  act 
entitled  "  An  act  concerning  minors,  orphans  and  guardiaDB,"  approved  Jana* 
ary  25, 1839,  became  guardian  d  the  property,  as  weQ  as  of  ^  person,  d 
the  ward.     Wade  v.  OarpeiUer  ei  oL,  361. 

2.  Proceedings  by  the  guardian  to  sell  the  real  estate  of  the  ward,  under  the 
act  of  January  25,  1839,  did  not  abate  by  the  resignation  of  the  goardiaa.    i&i 

3.  Where  a  guardian  of  the  person  and  property  of  the  minor,  filed  a  pett 
tion  in  the  county  court,  to  sell  the  real  estate  of  the  ward,  and  before  A 
hearing  upon  the  petition,  resigned ;  and  where,  upon  the  appointment  of  an* 
other  guardian,  the  proceedings  te  sell  the  real  estate  were  carried  on  without 
flUng  a  new  petition,  or  serving  a  new  notice  upon  the  ward,  and  a  Hoense  to 
sell  was  granted  to  the  new  guardian,  as  successor  of  the  one  in  whose  name 
the  proceedings  were  commenced ;  Hdd^  That  the  proceeding  for  license  to 
sen,  did  not  abate,  by  reason  of  the  resignation  of  the  first  guardian ;  and 
that  the  license  was  properly  granted  to  the  second  guardian.    lb, 

4.  Where  in  a  proceeding  in  Chancery  to  set  aside  a  guardian's  sale  of  reel 
estate,  it  was  alleged  that  the  ward  never  had  any  legal  notice  of  the  i^pplioa* 
tion  to  sell  the  real  estate ;  and  where  it  appeared  from  the  record  of  1^ 
county  court,  which  granted  the  license  to  sell,  that  it  had  been  **  proved  to 
the  satisfaction  of  that  oourt,  that  notice,  according  to  law,  had  been  given"  of 
the  hearing  of  said  petition  to  sell  said  real  estate ;  BeH  That  the  dedsioB  of 
the  county  court  on  the  sufficiency  of  the  service  of  notice,  oould  net  be  as- 
amined  into  oollaterally.    lb. 

6.  The  approval  by  the  county  court  of  a  sale  of  e  zninor's  leal  estate  b^ 
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bis  guardian,  as  required  by  section  1506  of  tbe  Code,  in  order  to  make  tbe 
sale  Talid,  is  not  a  mere  formalitj.    lb, 

6.  A  deed  takes  effect  fh>m  deliyery;  and  a  guardian's  deed  cannot  be  de- 
livered until  after  it  is  approved  by  the  county  court  Such  approval,  is  an 
aflkmation,  not  merely  of  the  deed,  but  of  the  sale.    lb. 

HOMESTEAD. 

1.  When  an  execution  defendant  shall  use  a  particular  building  as  a  home^ 
the  whole  of  such  building,  in  case  of  controversy  and  disagreement,  will  be 
presumed  to  constitute,  and  be  a  part  of  the  homestead,  until  it  is  shown  by 
tiie  party  adversely  interested,  that  some  specific  portion  is  no<  of  the  home- 
stead character,  and  therefore  not  exempt  Bhodes,  FiBgram  df  Go,  v.  McOoT" 
midft  366.  y/ 

2.  If  under  the  same  roof  with  the  homestead  as  defined  by  statute,  there 
shall  be  a  floor  or  floors,  room  or  rooms,  which  are  not  used  by  the  fiunily  as 
a  home,  they  are  no  more  exempt  from  execution,  than  if  under  another  rootf^ 
or  on  another  and  different  portion  of  the  lot    lb. 

3.  It  was  not  the  intention  of  the  law-making  power,  to  exempt  from  exe- 
cution an  entire  building  or  house,  for  whatever  taedj  because  some  portion  of 
it  is  used  by  the  owner  as  hi^  homestead.    lb. 

4.  So  long  as  the  building  shall  come  within  the  meaning  of  a  homestead, 
as  defined  by  the  Code,  the  value  of  it  is  not  limited,  though  the  extent  of  the 
ground  is ;  but  when  not  within  this  definition,  it  is  liable,  whatever  its  v»- 
me.    lb. 

6.  And  if  a  portion  of  a  building  shall  come  within  this  definition,  and  a 
portion  not,  then  a  portion  may  be  exempt,  and  the  other  not    lb. 

6.  The  object  of  the  law  is  to  protect  the  ftome,  and  preserve  it  for  the  &- 
mily,  and  not  shops,  stores,  rooms,  hotels,  and  oiflce  rooms,  which  are  renied 
and  occupied  by  other  persons.    lb. 

T.  Where  an  execution  under  a  judgment  rendered  in  1856,  was  levied  on  a 
certain  half  lot  in  the  city  of  M.,  thirty  feet  wide  by  one  hundred  and  forty  feet 
deep,  on  which  the  defendant  had  erected  a  three  story  building,  thirty  feet  wide, 
and  sixty  feet  deep,  which  the  defendant  claimed  to  be  his  homestead,  and 
exempt  fh>m  execution ;  and  where  referees  were  appointed  by  the  sheriff 
who  reported  to  the  District  Court,  that  the  building  was  erected  by  the  de- 
fendant in  1860 ;  that  the  lower  stories  were  occupied  by  him  as  a  place  of 
business,  until  the  year  previous  to  November  10,  1856 ;  that  at  the  time  of 
making  said  report,  the  lower  story  and  cellar,  and  first  floor  of  said  building^ 
were  rented  to  one  N.  as  a  store,  and  occupied  by  him;  that  the  premises 
were  of  the  value  of  about  eight  thousand  dollars ;  that  the  defendant  finished 
the  upper  stories  in  part,  and  moved  into  them  in  December,  1852,  and  has 
continued  to  occupy  the  same  as  a  dwelling  fi'om  that  time ;  that  each  uppeit 
story  has  five  rooms  finished,  suitably  for  a  dwelling;  that  for  one  year  after 
the  house  was  finie^ed,  one  of  the  rooms  on  the  second  floor  was  occupied  and 
used  as  a  physician's  oiflce ;  that  for  two  years,  another  room  on  the  same 
floor,  was  occupied  and  used  as  an  attomey'b  office ;  that  still  a  third  room 
was  occupied  for  about  twenty-one  months,  by  certain  attorneys  and  bankers ; 
that  the  third  story  was  all  in  one  room  until  1854,  and  for  one  year  immedi- 
ately after  the  erection  of  the  house,  was  occupied  and  used  as  a  printing  office ; 
t^t  the  yearly  rent  of  the  cellar  and  first  floor  is  eight  hundred  dollars;  that 
the  second  and  third  stories  are  occupied  by  sdd  defendant  and  family,  and 
one  0.  and  family,  and  are  worth  three  hundred  dollars  per  year-;  that  there 
are  no  other  buildings  on  said  lot ;  that  the  premises  have  never  been  selected, 
marked  out,  and  platted  as  a  homestead;  that  in  1851  and  1865,  the  defendant 
(his  wife  not  joining  therein),  executed  two  several  mortgages  on  said  premises; 
and  that  in  their  opinion  said  building  was  originally  designed  as  follows:  The 
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ceDar  and  first  floor  for  a  btudnefls  house,  and  the  second  and  third  floors  for  a 
iiunily  residence,  as  now  occupied ;  Eeldf  That  the  cellar  and  first  floor  of  the 
building  were  liable  to  be  seized  on  execution,  and  that  the  second  and  third 
stories  were  exempt  from  execution,  as  the  homestead  of  the  defendant    lb. 

HUSBAND  AND  WIFE. 

1.  Where  a  wifb  is  deserted  by  the  husband,  and  she  continues  to  live  apart 
from  him,  and  is  dependent  upon  herself  for  a  support,  she  may  sue  and  be 
Boed  as  a/mt«  sole.    SmUh  t.  aUeneey  321. 

2.  Where  in  an  action  for  slander,  it  appeared  that  the  plaintiff  was  a  mar- 
ried woman ;  that  about  fifteen  years  before,  the  husband  of  plaintifl'  left  her 
and  went  to  New  Orleans  to  reside ;  that  he  wrote  to  his  wife  for  two  years 
and  a  half  alter  he  left,  about  which  time  she  was  induced  to  believe  that  he 
had  died  in  New  Orleans  of  yellow  fever ;  that  she  remained  in  this  belief  until 
the  autumn  of  1864,  when  the  husband  wrote  to  his  father,  in  New  York, 
from  Havana,  in  Cuba,  inquiring  about  his  family;  that  he  also  wrote  to  his 
wife  and  requested  her  to  come  to  Havana,  and  live  with  him ;  that  in  March, 
1856,  plaintiff  went  to  Havana,  and  went  to  the  house  of  her  husband ;  that 
fi^m  what  she  saw  and  heard  of  him  when  she  arrived,  she  refiised  to  live  with 
him,  and  returned  to  the  United  States,  as  soon  as  she  was  able  to  leave  the 
island  of  Cuba ;  and  that  the  husband  had  accumulated  property  in  Havana ; 
Bldd^  That  the  desertion  and  continued  abandonment  of  the  wife  by  her  hus- 
band was  sufficient  authority  for  her  to  sue  in  her  own  name ;  and  that  she 
had  such  right  to  sue,  without  first  obtaining  authority  fh)m  the  District  Court, 
under  chapter  84  of  the  Code.    Ih. 

3.  The  remedy  provided  by  sections  1456, 1467  and  1468  of  the  Code,  in  re- 
lation to  married  women  abandoned  by  their  husbands,  is  cumulative,  and  is 
more  particularly  applicable  to  cases,  where  the  abandonment  is  not  such  as 
to  imply  a  total  renunciation  of  marital  rights,  or  where  there  appears  to  be 
no  intention  of  leaving  the  wife  free  to  act  as  a  feme  8ole*    1  h, 

4.  Section  1410  of  the  Code,  in  relation  to  the  rights  of  the  wife  in  the  * 
estate  of  a  husband  dying  without  issue,  is  intended  to  refer  primarily  to  the 
estate  of  a  person  who  dies  intestate,  without  issue.     Clavhy  Admr,  v.  Oriffeih^ 

6.  Where  the  husband  dies  without  issue,  and  the  estate,  or  part  of  it,  is  dis-  ^ 

posed  of  by  will,  the  widow  is  not  entitled  to  one-half  of  the  estate.    lb, 

6.  The  husband,  though  dying  without  issue,  may,  by  his  will,  deprive  his 
wife  of  all  interest  in  his  estate,  except  her  dower,  as  allowed  by  law.    lb.      • 

*l.  At  common  law,  for  an  injury  to  the  person  of  the  wife,  during  coverture, 
by  battery,  or  to  her  character,  by  slander,  or  for  any  such  injury,  the  wife 
must  join  with  the  husband  in  the  suit  McKifmey  v.  The  Western  Stage 
Co.,  420. 

8.  But  where  the  injuiy  is  such  that  the  husband  receives  a  separate  loss  or 
damage,  as  if,  in  consequence  of  the  battery,  he  has  been  deprived  of  her  so-   . 
dety,  or  been  put  to  expense,  he  may  bring  a  separate  action  in  his  own 
name.    lb. 

9.  This  rule  of  the  common  law  upon  this  subject  has  not  been  changed  by 
the  Code.    lb. 

10.  A  proceeding  by  a  wife  against  the  husband,  under  section  1485  of  the 
Code,  asking  for  a  change  6r  modification  of  a  former  decree,  making  an  allow- 
ance for  the  support  of  the  wife,  abates  by  the  death  of  the  husband.  (Stock- 
ton, J.,  diaaenHng.)     &Hag<m  v.  Ex.  G'JSagan,  609. 

11.  Where  a  wife  obtained  a  decree  of  divorce  against  the  husband,  in 
which  the  husband  was  required  to  pay  her  a  certain  sum,  "  in  fHill,  as  ali- 
mony ;"  and  where  the  wife  subsequently  filed  her  bill,  asking  Ihat  the  former 
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deorae,  m  &r  u  it  rdated  to  klimonj,  might  t>e  chaogad,  io  a*  to  give  her  k 
fiirtber  mootlily  tllowaace  for  the  support  of  heraelf  uid  chililrea,  dojiog  tlw 

Godaocf  of  wbicb  bill  the  husband  died ;  and  nhare  the  execotoi  of  the  hu*- 
nd  was  made  a  party  re^nadent,  and  insisted  that  the  pi-ocee4iii8  abated  on 
the  death  of  tbe  husband,  aod  the  court  dismissed  the  bill  of  the  complaiiuuit; 
Held,  That  the  bill  was  properij  dimined.    lb, 

JBDICTMENT. 

1.  Time  is  sufficiently  alleged  in  an  iadiotmeDt,  by  an  allegaliOB  that  tlw 
offence  waa  oommitted  "  oq  or  about"  ■  day  Uierein  muned.  Coiseiy  r.  nt 
Slait,  477. 

3.  An  indictment  ia  not  double,  booaose  an  MSM^t  U  described  with  iddi- 
tiOQBl  incidents  of  aggmvation.   lb. 

3.  Where  >□  indictment  charged  that  the  defendant,  "  on  or  about  the  Sth 
day  of  June,  1856,"  "  committed  an  assault  and  battery  upon  the  peTBan  of  H. 
with  intent  to  inflict  on  the  person  of  H.  a  great  bodily  injniy ;"  Sdd,  1.  lint 
time  was  Buffldently  alleged  in  the  indictment;  3.  That  the  i&dietmeiit  did 
not  chai^  two  distinct  offences.     lb, 

i.  An  indiotmeat  which  ohoiges  that  the  defemlaot  "  wilUUUy  obsbnctad 
the  public  road  (describing  it)  oontrary  to  law,"  sufficiently  arsrs  thM  the  act 
obftrged  was  unlawfully  dona.     Cappt  v.  Ttie  Slalt,  &02. 

6.  Where  an  Jndletment  for  obstrnetinv  »  public  road  described  the  inad  m 
follows :  "  The  pubHo  road  or  highway  leading  from  Fort  Dodge  to  Fort  Dm 
Hoiuee,  Iowa,  on  the  east  side  of  the  Des  Moines  riT«r,  tying  and  being  in 
Boone  township,  Boone  oounty,  Iow»;"  .fidd,  That  the  road  was  safficieBUy 
described  in  the  indictment.   lb. 

S.  Where  it  appeared  from  the  transcript  of  a  record  in  a  criminal  cas^  that 
Hm  Indictment  had  been  presented  in  open  court,  by  the  foreman,  in  the  pr«B- 
anoe  of  the  grand  jury ;  that  the  defendant  appeared  by  counsel,  and  [beaded 
not  guilty ;  and  that  there  was  a  trial ;  and  where  it  did  not  ifipear  that  ths 
indictment  was  indorsed  a  true  bill,  dm-  that  it  waa  marked  Bled  by  the  oleik ; 
BM,  That  the  defendant,  by  pleadiog  and  going  to  trial,  waived  the  nlljiirliiT 
to  the  indictment    Muglua  v.  The  State,  634. 

OTFOHMATION. 

1.  An  information  that  follows  the  statute  in  every  essential  requisite  il 
sufficient.    Ikmne  T.  The  Stale,  US. 

3.  Where  the  captloa  and  a  part  of  the  Drat  count  of  an  information  tbbA 
•s  fbltows:  "  TIte  State  of  Iowa  v.  John  Darine.  Before  WSliam  C:  SoBth, 
Justice  of  the  Peace,  in  and  for  the  county  of  Benton ;  The  defbodant  is  ac- 
cused of  the  crime  of  selling  intoxlcadagliqoon  contrary  to  Uw.  1.  For  that 
the  defendant,  on  the  28th  day  of  January,  A.  D.  ISBT,  by  himself  for  hfmaelf; 
te  Vinl«n,  oouoty  sod  state  aforesaid;"  and  where  the  sixth  const  (on  which 
defendaol  was  convicted)  averred,  "  that  said  defendant  on  tlie  3S>th  d^  «f 
Jianuary,  A.  D,  1S57,  at  the  place  aforesaid,"  Ac.j  BM,  That  (be  venue  WM 
•ufficiently  laid  in  the  Information.    lb. 

3.  Where  an  information  was  •abaoribed  and  sworn  to  «■  fbUews:  "^m 
state  of  lows,  Benton  oounty : — I,  James  L.  Pauly,  being  duly  sworn,  depoao 
and  say,  that  I  believe  the  matters  aod  things  set  forth  m  the  above  and  ftra- 
going  iaformatton  are  true,"  which  was  signed  by  the  deponent,  «id  to  which 
the  jurat  of  a  juatioa  of  the  peace  was  aitadied;  MAI,  That  the  inftnnatiae 
ma  properly  stdwribed  and  sworn  to.    li. 

INJUNCTION. 
L  Where  In  a  ptwee^sg  Ear  an  iqjunction,  it  a^jsared  that  W.  obtained  ft 
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Judgment  in  the  District  Court,  against  a  corporation  organize! 
which  execution  issued,  which  was  returned,  "  no  corporate  ]  i 
found,  sufficient  to  satisfy  the  same ;"  that  notice  was  served    i 
dent  and  several  of  the  directors  of  the  company,  ,to  show  cans 
vidual  property  of  the  members  should  not  be  made  liable,  an( 
ings  were  had,  that  the  court  rendered  judgment  that  an  e  i 
against  the  property  of  the  members ;  that  an  execution  iasu 
tain  individuals,  as  members  of  the  oorporaticm,  naming  them 
the  injimction,  staying  the  execution  and  all  proceedings  und  ! 
junction  was  dissolved  by  the  District  Court ;  and,  where  the  re  i 
the  application  for  the  injunction,  were  as  follows:  I.  That  tb  i 
erty  of  the  members  of  the  corporation  was  exempt ;  2.  That  t 
to  render  the  stockholders  liable,  should  have  been  conducted  1 1 
and  not  under  the  act  of  1847 ;  3.  That  the  court  could  not  re 
holders  liable  for  more  than  the  amount  of  their  stock ;  and  4. ' 
liable,  even  to  the  company,  only  on  certain  conditions;  HeH  ! 
grounds  stated  in  the  application  for  the  injunction,  were  qu 
court  to  determine,  before  it  ordered  execution  to  issue  againsi 
fooperty  of  the  stockholders,  and  its  judgment  upon  them  '^ 
unless  appealed  from ;  2.  That  the  execution  issued  against  the 
irregular,  and  was  properly  stayed  by  the  injunction ;  3.  That  1 1 
m  disaolvlng  the  injunction.    Bampson  daLy.  Weaare  et  al^  IS , 

2.  Where  the  complainant  filed  his  bill  in  Chancery,  prayin;  \ 
tion  to  ei\jom  the  respondent  from  proceeding  in  an  action  at 
the  possession  of  a  certain  town  lot,  claiming  title  to  said  lot  t ! 
and  where  the  bill  alleged,  that  the  complainant  was  in  possessi : 
tbd  time  of  the  commencement  of  the  action  at  law,  and  had  b : 
the  purchase  of  the  lot  by  the  respondent;  that  in  1845,  the  lol 
by  the  county  of  Keokuk,  who  paid  a  portion  of  the  purchase  ]  i 
tained  a  bond  for  a  deed ;  that  he  subsequently  paid  the  entin  i 
and  obtained  a  deed ;  that  said  deed  was  never  recorded,  and  is 
that  L.  had  gone  to  parts  unknown,  the  allegations  of  which 
sustained  by  proof;  and  where,  on  the  final  hearing  of  the  caui 
ent  was  perpetually  enjoined  from  further  prosecuting  his  action 
fiion  of  the  lot ;  Beldf  1.  That  the  complainant  had  no  such  com]: 
law,  against  the  action  for  the  possession  of  the  lot,  as  tbat  a  i 
could  not  take  cognizance  of  the  complainant's  bill;  2.  That  tlii 
sufficient  to  sustain  the  decree;  3.  That  the  possession  of  the  c<i 
sufficient  to  put  the  respondent  upon  inquiry,  before  purcbai 
La8?i,  216. 

3.  A  party  aggrieved  by  the  decision  of  a  jury  summoned 
three  of  the  act,  entitled  **  An  act  to  amend  an  act  to  incorpo 
lish  the  city  of  Dubuque,"  may  file  a  petition  in  the  District  ( 
the  city  of  Dubuque,  from  appropriating  a  part  of  his  lot,  for  tb 
street,  until  a  just  compensation  has  been  ascertained  and 
party  has  a  right  to  have  that  compensation  determined  b; 
tribunal    Ragalz  v.  The  City  of  Dubuque,  343. 

INSTRUCTIONS. 

1.  Where  certain  instruclaons  in  writing  were  asked  by  the  < 
the  court,  when  the  jury  was  about  to  retire,  handed  them  to  t1 
reading,  with  the  information  that  they  were  given  as  asked,  al 
done  without  objection ;  and  where  the  defendant  moved  to  se 
'diet,  for  the  reason  among  others  that' the  court  did  not  give 
instructions,  nor  read  them  to  the  jury,  which  motion  was  O' 
That  the  objection  to  the  manner  of  giving  the  instructions  wa 
verdict,  and  that  in  the  absence  of  objection,  it  must  be  presum 
done  by  consent.    Langworihy  v.  Myers  et  o^.,  18. 


2.  Either  party  is  entided  to  have  (he  iDatractioos  read  to  the  jar?  belon 
Vtiey  rotiro,  nad  auch  is  the  better  practtoe;  bnt  if  neither  party  require  it  to 
be  done,  and  snfTer  thom  to  be  handad  to  tbe  jai?,  Supposing  that  thej  would 
bereadby  tlie  Jury,  it  ia  too  1at«  after  the  verdict  is  rendered  to  aB8ig;Q  the  budc 
for  error,  or  make  tho  failure  to  read  tbe  inatructiona  to  tbe  jury,  the  gTonml 
of  a  motion  to  set  aside  the  verdict  aod  grant  a  new  trial    A, 

3.  A  cause  will  Dot  be  reversed  on  occoaat  of  an  eironeotiB  iottrnctioii, 
which  could  work  no  prejadioe  to  tbe  party  complaining.    Adama  y.  fbtsj/  d 


and  tried  tiefare  a  justice  of  Ih^  peace,  and  taken  by  appeal  to  t 
Coart,  and  in  which  action  Che  defondaat  answered  "  not  guilty,"  1  ,  , 
the  Diatrict  Court  were  lostmcted  that  e\eij  material  allegation  in  the  peti- 
tion, not  specifically  denied  by  the  answer,  should  be  taken  aa  true;  BbU, 
That  the  instruction,  as  an  abstract  ^iropositioa,  was  correct ;  but  that  Out 
eSbct  of  it  was  to  submit  to  the  jury  a  queaCion  that  ^old  have  been  de- 
termined by  the  court.    ifcEinney  r.  Sarlman,  1B4. 

G.  And  where  in  such  a  caae,  the  defendant  asked  the  court  to  instruct  tha 
jury,  "  that  a  plea  of  not  guilty  was  a  sufficient  denial  of  tbe  pl^ntiTs  petitian, 
and  was  sutBcient  to  put  tbe  plaintlfl'  upon  proof  of  every  material  aUegatkn 
set  up  in  his  petition,  which  inatruction  the  court  refused  to  give;  HM,  That 
under  the  mrcumatances  of  the  case— the  record  showing  there  bad  been  a 
trial  before  the  justice  of  the  peace,  and  the  objection  to  the  sufficiency  of  tbe 
answer  being  made  for  the  first  time  in  the  District  Court,  after  the  teatiiimiy 
waa  submitted  to  the  jury — tbe  iostrucUoD  should  hate  beeu  given.    It. 

6.  Where  no  part  of  the  evidence  in  a  cause  is  brought  b^ore  tbe  appdiala 
court,  nor  anything  to  show  the  pertinency  of  inatructionB  asked  and  rrfnsed, 
that  court  cannot  determine  the  applicability  of  the  instructions,  or  that  they 
were  imiHoperly  reflised.     Welsh  v.  Saverj/,  341. 

I.  If  a  party,  without  objection,  permits  the  instructions  of  the  couri;  to  be 
bonded  to  the  jury  in  writing,  wiihont  having  been  read  to  them,  it  ia  too  lots 
after  vor.iict  to  make  the  objectioa  that  the  instructions  were  not  read  to  Hie 
jury,     lyty  v.  Liuk,  469. 

S.  A  party  may  insist  on  having  the  Instmctions  read  to  tbe  jury  b«fbra 
they  retire  to  consider  of  their  verdict,  and  if  the  court  refhse  him  thia  right,  he 
may  take  his  ezcepdon.    Jb. 

9.  It  ia  the  duty  of  a  party  to  ascert^  at  tbe  proper  time  what  insbmctioDa 
ere  given  or  reflised,  and  to  take  his  exceptions  accordingly,    lb. 

ID.  After  verdict  it  is  too  late  for  a  party  to  object  that  he  did  not  know 
what  instructions  were  given,  that  they  were  not  read  over  lo  the  jury.    lb. 

II.  Where  a  party  Is  dissatisfied  with  the  instructions  given,  or  where  the 
court  refuses  to  give  Instructions  asked  Ibr  by  him,  he  most  except  at  the  time 
of  giving  and  refiisiug  such  instructions.    lb. 

12.  Where  a  party  fatls  to  take  bis  exceptions  to  the  ruling  of  the  court,  in 
refusing  instnicUons,  at  the  time  of  such  refhsal,  it  is  too  late  to  do  to  oftar 
verdict.    UeKa  v.  Wrifhi,  Eatw  dt  Co.,  604. 

13.  Where  a  party  lub  to  except  to  the  ruling  of  the  court,  in  reftinng  in- 
Btruclions  at  the  4me  of  such  reAisa],  the  appellate  oouit  will  not  loqaiiv 
whether  the  instructions  were  imprt^terly  reftiaed.    lb. 

14.  Where  In  an  acUon  by  the  indorsee  of  a  promissory  note,  against  the 
maker  and  indorser,  the  court  instructed  tbe  jury,  "  that  if  they  Ibmid  it>e  m-. 
doraer  was  released,  by  want  of  notice  of  non-payment,  still,  if  they  also  fbmid 
that  he  subsequently  prmnised  to  [lay  the  note,  be  could  he  held  liable ;"  and 
where  it  was  iudsted  in  tbe  Supreme  Court,  that  tbe  instruction  should  havn 
been  qualified,  by  infonning  the  jury  that  such  promise,  in  order  to  bind  tbe 
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indoraer,  must  haye  been  made  with  the  knowledge  that  he  had  i 
aad  where  there  was  nothing  in  the  record  to  show  that  sac 
was  asked  or  insisted  on  at  the  trial ;  Beld^  1.  That  while  the  in 
have  more  MIy  stated  the  law,  with  the  qualification  insisted 
giving  the  word  promise  its  proper  legal  signification,  there  wai  i 
probability  that  the  jury  was  misled  by  the  instruction,  to  the  ] 
appellant ;  2.  That  the  party  having  fiuled  to  ask  for  a  qad&fici  ; 
struction  of  the  court  below  could  not  make  the  error  in  tb 
ground  of  complaint  in  the  appellate  court    AvU  y.  Sloan^  60£ 

15.  Where  in  an  action  of  replevin,  the  plaintiff  asked  the  o  i 
the  jury  as  follows:  "  1.  That  it  is  not  necessary  in  replevin  tl  • 
should  prove  that  he  is  the  rightAil  owner  of  the  property  re  I 
had  the  peaceable  possession,  hla  right  of  possession  was  good 
person  but  the  real  owner,  or  some  one  having  a  better  righ 
2.  That  if  the  plaintiff  had  possession  of  the  properly,  his  rigb 
is  good  against  all  persons,  until  a  better  right  is  proved  by  som<  i 
wMcA  instructions  the  court  refused  to  give ;  ffdd^  That  the  co  : 
fhsing  to  give  the  instruotiona.    McCoy  v.  Oadiey  557. 

INTENTION. 

1.  In  the  construction  of  a  will,  the  intention  of  the  testator  \ 
sideration ;  and  in  ascertaining  that  intention,  the  whole  oontes  I 
to  be  taken  together.    Johnaon  el  aL  v.  Mayne  et  a2.,  180. 

2.  For  the  purpose  of  canying  into  effect  the  intent  of  the  i 
will  sanction  any  mode  pointed  out  by  him,  consistent  with  th< 
The  intent  will  not  be  set  aside,  because  it  cannot  take  effect    . 
testator  intended,  but  it  will  be  allowed  to  work  as  far  as  it  : 
ChiUenden  et  aL,  252. 

3.  Ck>urts  are  acting  judicially,  as  long  as  they  effectuate  the 
donor.    Ih. 

INTOXICATING  LIQUORa 

1.  The  owning  of  intoxicating  liquors  in  this  state,  in  a  state 
tion,  is  not  unlawM ;  nor  are  such  liquors  a  nuisance,  whid 
abate,  by  destroying  them.    Bowen  &  King  v.  ffofe,  430. 

2.  A  contract  for  the  transportation  of  intoxicatmg  liquors,  is 
under  the  act  for  the  suppre8si6n  of  intemperance,  approve 

1855.    lb. 

3.  Where  a  party  was  sued  as  a  common  carrier,  for  so  o 
carelessly  performing  his  contract  to  carry  a  demgohn,  contain 
of  brandy,  ftx>m  B.  to  0.,  that  the  same  was  lost  and  destroyc 
the  defendant,  in  his  answer,  denied  the  contract,  and  averrc 
void ;  that  plaintiffis  sent  a  letter,  by  his  teamster,  for  some  ar 
did  not  know  what  they  were ;  and  that  if  the  plaintiff^  sent 
his  teamster,  he  is  not  Uable ;  Held^  1.  That  the  answer  amoun 
general  issue;  2.  That  the  answer  set  up  no  &ct,  makinj 
void.    Ih. 

4.  When  the  law  speaks  of  selling  intoxicating  liquors,  direc 
ly,  or  on  any  pretence,  or  by  any  device,  it  is  only  designed  to 
ent  methods  of  committing  the  same  offence ;  and  it  is  not  ne< 
information  should  state  in  what  method  the  selling  was  aoooi 
vine  V.  The  Slate,  443. 

5.  Whether  the  person  charged,  has  sold  intoxicating  liquors^ 
directly,  or  by  whatsoever  pretence  or  device,  it  is  still  the  sam 
the  law  in  no  sense  treats  the  different  means  made  use  of  to  e 
constituting  a  different  offenoe^  nor  yet  as  a  different  speoiet 
offence.    A, 


6.  Where  an  Infonnstion  charged  that  "  the  defendant  iMd,  by  himself,  for 
himaeUi  sell  inlaiicatiiig  liquor,  viz :  wbiakej,"  Ac. ;  Hdd,  Thai  the  aflcDce 
iraa  BolBineDtlj  charged  in  iba  inronnatioD,    lb. 

T.  Where  in  a  prosecution  ibr  eeiling  intoxicating  liquor,  the  defnidut 
Hked  Uia  proaecutiLg  witcese,  oa  oroBS-ezanuDation,  the  following  quadca  i 
"  Slate  whether  you  went  to  tlie  defendant,  when  joo  hought  the  bollfe  of 
liquor,  to  which  jou  testify  in  your  eiBmina^on  in  chief^  (or  the  purpoae  of 
procuring  evidence  against  him  for  selliag  intoxicating  hquor  V  wbirb  wu  ob- 
jected to,  and  the  objection  auaCained ;  Jl^  That  the  objecdoa  was  propetlT 
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1.  A  tetrefaeiiu  ia  tlie  proper  mode  of  proceeding  to  rerire  a  judgment,  ind 
most  bo  brougltt  in  the  county  whore  the  judgment  was  oblaincd.  Cmiai. 
OrandaO,  161. 

2.  Where  a  part;  seekti  to  revive  a  judgment  against  tiie  adminisbatoT  of  t 
deceased  party,  and  to  make  the  heir  of  such  deceased  person,  a  pai^  to  tte 

Sroceedings,  bo  as  to  obtain  execution  against  the  real  estate  of  the  defendant 
.  the  judgment,  it  is  not  neceaaaiy  that  the  proceeding!  should  be  Mf*- 
nte.    lb. 

3.  Section  1361  of  the  Code,  in  relation  to  unsatisfied  judgments  rendered 
prior  to  the  death  of  the  decedent,  does  not  apply  to  cases  where  a  jadgmest 
plaintiff  ia  seeking  to  subject  real  estate  to  the  satisfaction  of  hie  judgmFcL 
It  applies  (^y,  where  the  party  is  seeking  satisfaction  from  the  personslty.  li. 

i.  Where  judgment  was  obtained  af[wnst  C,  on  the  3d  day  of  Seplenib«, 
1851,  in  the  DistriclC^urt  of  Marion  county;  and  where,  <hi  llie  afllh  dayrf 
November,  1851,  a  transcript  ol  this  judgment  was  tiled  in  the  office  of  tbc 
clerk  of  the  District  Court  in  Mnhaska,  the  laid  C.  being  at  the  time  tbeonner 
of  certun  real  estate,  situate  in  that  county;  and  where  the  said  C.  diedinib- 
Beqnent  to  the  rendition  of  the  judtnncnt,  and  the  filing  of  the  trai.sf^ripi  in 
Mabaako  ccimty ;  and  wliere  the  plaintiff  in  the  judgment,  on  the  lllh  day  of 
April,  18S6,  died  his  petitian  on  the  chancery  side  of  tiie  Diatrict  (.'ourtof 
Mahaska  county,  against  the  administrator  and  heir  at  law  of  Uic  said  C^  ycay 
ing  that  a  decree  may  bo  rendered,  declaring  said  Judgment  a  hen  upon  iSe 
land  situate  in  Mahaska  county ;  that  the  judgment  may  be  revived ;  and  Ibat 
the  land  may  be  sold ;  and  where  tlie  petition  was  demurred  to  on  the  folios- 
inggronnds:  1.  That  the  nlainLiO'  had  a  full  and  adequate  remedy  nt  lair. 
3.  That  n  dorntant  judgment  at  law  cannot  be  revived  in  Chancery.  3.  Tbtt 
the  claim  is  cognizable  only  in  the  county  court  4.  That  the  claim  ns 
barred  by  section  1373  of  the  Code,  which  demurrer  was  sustained  by  i!m 
oourt;  ^«Jo^  That  the  claim  wse  not  barred  by  section  1373  of  the  Code. 
3.  That  the  demurrer  was  properly  sustained.    lb. 

G.  Where  in  a  proceeding  to  enjoin  the  ciiy  of  Keokak  Ihlm  pnsecntingan 
action  against  one  L.,  for  refhsing  to  pny  wharfage  for  landing  at  said  city,  u 
Inquired  by  an  ordinance  of  said  city,  the  complainant  claimed  to  be  owner  of 
lot  six,  in  block  six,  in  said  city,  and  of  the  n-harf  where  such  landing  vai 
effected,  and  alleged  that  iu  December,  ISiil,  he  had  a  wharf  boat  lying  ia 
fh>nt  of  and  agamst  said  wharf;  thst  the  city,  under  an  ordinanoe  protaibitiog 
any  person  from  keeping  a  wbarf  boat  at  any  of  the  wharros,  without  a  liCTnse, 
commenced  suit  against  petitioner  for  keeping  sac  h  l>oat,  he  having  obtained  no 
license ;  that  sail  suit  was  appealed  fVom  the  mayor's  judgment  to  the  I>ts>ri<X 
Court,  where  the  question  was  presented  as  to  the  rights  of  the  parti«;  Oat 
at  the  January  term,  1862,  said  court  found  the  facts  to  be,  that  the  ground  m 
fh>nt  of  said  lot  bolon^ed  tc  tl^e  complninnnt  and  those  under  whom  be  daiml, 
to  the  middle  of  the  main  channel  of  the  Miaaisaippi  river,  and  that  tbe  city 
had  no  r^ht  to  the  same  as  a  wharf;  and  that  said  oourt  rendered  judgment 
against  the  town,  iu  which  suit  the  facts  on  which  defendant  reli«l  as  a  de- 
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fisDae,  were  not  pleaded,  but  giYen  1b  evideiioe  under  the  plea  of  noiguOty; 
MM,  That  the  judgment  in  that  case  was  not  eoncfaisiTe  upon  the  righte  of 
Ihe  parties,    BaiglU  v.  The  Ciiv  of&oolmk,  199. 

6.  The  common  efifect  of  an  appeal,  where  a  supersedeas  bond  is  filed,  is  to 
suspend  the  effect  or  operation  of  the  judgment  appealed  fboao.  Jka^arth, 
Davis  Co,  v.  Carter  d:  May,  230. 

*l.  Where  a  decision  of  the  District  OooFti  dissolving  an  attachment,  is  ap* 
pealed  from  in  due  time,  and  a  supersedeas  bdnd  filed,  the  decision  of  the 
court  is  suspended ;  and  if  reversed,  the  property  seized  under  the  attachment^ 
is  still  held  by  the  writ.    /& 

8.  Where  property  was  seised  by  attachment,  some  of  which  being  perish- 
aible,  was  sold  by  the  sheriflE;  and  the  proceeds  thereof  paid  over  to  the  clerk  of 
the  District  Court ;  and  where  at  the  June  term,  1866,  of  the  District  Courts 
and  on  the  2d  day  of  the  month,  the  attachment  on  motion  of  defendant,  was 
^SB(^Ted  without  any  order  respecting  the  property  attached,  upon  which  the 
sheriff  delivered  the  attached  property  remaining  in  his  hands,  and  the  derk 
paid  over  the  proceeds  of  the  property  sold,  to  the  defendant's  attorney, 
*'  taking  an  accountable  receipt ;"  and  where  on  the  6th  day  of  June,  and  during 
the  same  term,  the  plaintiff  appealed  from  the  judgpnent  of  the  court  dissolving 
the  attachment,  and  filed  a  supersedeas  bond,  which  judgment  was  reversed 
by  the  Supreme  Court ;  and  where  at  the  next  term  of  the  District  Court  after 
such  reversal,  the  plaintiff  obtained  judgment  against  the  defendant  on  his 
claim,  and  thereupon  moved  for  a  judgment  against  the  property  attached, 
and  for  a  spedal  execution,  which  motion  was  overruled ;  Hdd,  That  the  prop- 
erty attached  was  still  liable,  and  that  the  oourt  erred  in  overruling  the  mo- 
tion for  a  judgment  against  tiie  property,  and  for  a  special  execution.   Ih. 

9.  It  is  not  true  in  all  cases^  that  in  order  to  plead  a  former  judgment  in  bar 
of  a  subsequent  suit,  both  the  parties,  and  all  the  parties,  must  be  identically 
the  same.    Danis  v.  MiXbwrnt  246. 

10.  Where  in  an  action  to  recover  for  the  rent  and  ocoupation  of  a  mlB, 
under  a  lease,  the  defendant  alleging,-  with  other  defences,  that  the  plaintiff 
had  brought  a  former  suit  against  him,  on  a  different  cause  of  action,  while 
Ifee  said  lease  was  existing,  and  in  that  suit,  had  sued  out  a  writ  of  attach- 
BMDt,  and  attached  his  cattle,  carts,  wagons,  logs,  lumber,  and  other  property 
and  material,  by  which  and  for  which  he  carried  on  the  business  of  the  mUl 
by  ttieans  of  which  he  was  interrupted  in  the  use  of  the  mill,  and  could  not 
ran  the  same,  and  so  the  use  and  occupation  thereof  was  lost  to  him  for  along 
space  of  time— wherefore,  and  by  reason  of  which,  he  is  not  liable  for  the  rent 
of  the  mill;  and  where  the  plaintiff  replied,  that  the  defendant  had,  (prior  to 
tAie  present  suit,)  brought  an  action  against  the  plaintil^  for  the  wrongful  suing 
out  of  the  said  attachment,  in  which  action  l£e  said  defendant  pleaded  the 
same  matters  which  are  now  pleaded  in  this  action,  to  wit:  the  attachment  of 
the  said  property,  by  and  with  which  the  said  miU  was  carried  on,  as  a  ground 
ft>r  the  recovery  of  damages,  and  that  the  said  matters  were  permitted  to  go  to 
the  jury,  and  were  heai^  and  tried,  in  which  action  the  said  defendant  re- 
covered damages;  and  where  the  plaintiff  offered  in  evidence,  the  record  of 
the  proceedings  in  the  action  for  wrongfully  suing  out  the  attachment,  to 
whieh  the  defendant  objected :  1.  Because  the  former  suit  was  not  between 
the  same  parties ;  2.  Because,  on  the  trial  of  the  former  action,  the  court  in- 
structed the  jury,  that  the  then  plaintiff  could  recover  only  for  damages  sus- 
t^ed  prior  to  the  commencement  c^  the  action,  whieh  objection  was  sustained^ 
apd  the  evidence  excluded;  Edd,  That  the  court  erred  in  excluding  the  evi- 
dence.   Ih. 

11.  Before  a  prior  judgment  can  be  a  bar  to  a  subsequent  action,  the  point 
or  matter  in  issue  between  the  parties,  must  have  been  deskermiaed,  and  sooh 
determination  or  decision  must  have  been  upon  ib»  merits.  IkUxuy  t. 
Beade,  292. 
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12.  If  a  suit  shall  be  discontinued,  or  a  plaintiff  shall  become  nonsuit;  m  % 
for  any  other  cause,  there  had  been  no  judgment  of  the  court  upon  the  maUar 
in  issue,  the  proceedings  are  not  condusive,  and  will  not  bar  a  subsequent  suit 
for  the  same  cause  of  action.    Ih. 

13.  An  irregular  judgment  is  condusiye,  untQ  reversed  or  set  aside.    Ih. 

14.  Where  a  judgment  in  a  criminal  case,  rendered  in  the  Marshall  Distzict 
Court,  after  adjudging  that  tl^  State  recover  a  fine  of  two  hundred  dolkn, 
and  that  execution  issue  therefor,  contained  the  following  proviaon:  "And 
fVirther  be  it  ordered,  that  the  deik  make  a  mittimus  to  the  sheriff  <^  Polk 
county,  to  confine  the  body  of  the  prisoner  in  the  Polk  county  jail,  for  the 
space  of  six  months ;"  Held,  1.  That  the  judgment  was  irregular  in  form,  bot 
that  its  meaning  was,  that  the  defendant  be  imprisoned  for  the  time  speofied 
therein,  besides  paying  the  fine  of  two  hundred  dollars ;  2.  That  as  the  record 
did  not  show  that  there  was  a  sufficient  jail  in  the  county  where  the  jiidg> 
ment  was  rendered,  the  presumption  was  in  favor  of  the  regularity  of  the  pro- 
ceedings of  the  court  below,  and  the  court  could  not  say  there  was  eiror  in 
directing  the  imprisonment  of  the  defendant  in  a  different  county.  Bugha  t. 
TheStaie,  664. 

JURISDICTION. 

1.  The  proceedings  and  judgment  of  a  court,  within  its  jurisdiction,  cannot 
be  inquired  into  and  set  aside,  in  a  collateral  proceeding.  Sampson  dalY. 
Weare  et  o^,  13. 

2.  Jurisdiction  is  conferred :  1.  By  the  law ;  2.  By  a  petition,  or  wfaiteTer 
stands  in  its  place ;  3.  By  notice,  when  such  is  required.   Morrow  v.  Weed!,  71. 

3.  If  there  be  a  petition,  or  the  proper  matter  of  that  nature,  to  call  into  a^ 
tion  the  power  or  jurisdiction  of  the  court,  its  sufficiency  cannot  be  caQed  ia 
question  in  a  collateral  proceeding.    /(. 

4.  If  liiere  be  a  notice  or  publication,  or  whatever  of  this  nature  the  law  ^ 
requires,  in  reference  to  persons  or  other  matters,  its  sufficiency  cannot  be 
questioned  collaterally.    Jb, 

6.  Where  in  an  action  of  right,  the  defendant  claimed  title  to  the  land  in 
controversy,  under  an  administrator's  sale,  made  under  the  statute  of  wilh^ 
approved  February  13th,  1843,  and  it  appeared  from  the  proceedings  of  the 
Probate  Court,  that  on  the  30th  of  July,  1846,  the  administrator  filed  his  peti- 
tion in  said  court,  praying  for  a  license  to  sell  the  said  real  estate,  which  p^ 
tion  alleged,  that  the  indebtedness  of  the  state  amounted  to  about  $1,500, 
and  the  charges  of  administration  to  between  $160  and  $200,  and  that  the 
personal  estate  was  insufficient  to  discharge  that  amount — upon  the  hearing  of 
which  petition,  the  said  court  held  the  sale  to  be  necessary,  and  made  an  otdar 
accordingly ;  and  where  it  was  objected  in  the  action  of  right»  that  the  peti- 
tion was  insufficient,  for  the  reason  that  it  did  not  state  the  v^ue  of  the  peraonil 
property,  and  that  no  specific  account  of  the  debts  due  by  the  defendant,  was 
filed  with  the  petition;  Eeld,  1.  That  the  petition  was  sufficient,  under  the 
third  section  of  chapter  ten  of  the  act  of  1843 ;  and  that  it  was  within  the 
jurisdiction  of  the  Probate  Court,  to  decide  upon  the  sufficiency  of  the  petition; 
2.  That  the  statute  did  not  require  a  specific  account  of  the  debts  due  fhw 
the  deceased  to  be  set  out    lb. 

6.  Neither  the  jurisdiction,  nor  the  proceedings,  of  the  courts  and  magistrates 
as  existing  at  common  law,  were  unalterably  settled  and  defined  hy  the  con- 
stitution of  the  United  States,  at  the  time  of  its  adoption.  Bryan  v.  The 
State,  S^9. 

7.  Section  11  of  the  first  article  of  the  constitution  of  the  state  of  lovi 
which  provides  that  no  person  shall  be  held  to  answer  for  a  criminal  offence^ 
unless  on  presentment  or  indictment  by  a  grand  jury,  except  in  cases  cog- 
nizable before  that  officer,  at  the  time  of  the  adoption  of  that  constitution.   B. 
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8.  Under  chapter  85  of  the  Code,  a  justice  of  tho  peace  p  i 
diction  to  hear  and  determine  a  complaint,  charging  a  pturtj  i 
a  marriage  without  a  license.     White  y.  The  SUUe,  449. 

9.  Where  a  controyersy  arises  in  our  courts,  upon  a  o 
another  jurisdiction,  prima  facie  it  is  to  be  goyemed  bj  the  U  i 
£ean  y.  Brigga  &  JNJthouser^  464. 

JURY. 

L  The  conduct  and  behayior  of  the  jury  before  they  ret  i 
Ifaeir  yerdict,  being  in  the  presence  of  the  court,  is  presume( 
eontrol,  and  subject  to  its  reprehension  or  punishment,  if  in  \  i 
order,  or  wanting  in  due  respect  to  the  court,  or  its  counsel 
Myers  et  ai^  18. 

2.  To  justify  the  court  In  setting  aside  a  yerdict,  on  the  gn 
behayior  of  the  jury,  whether  before  or  after  the  cause  is  su  i 
the  alleged  misconduct  should  dearly  satisfy  the  mind  of  the  : 
and  impartial  trial  has  not  been  had,  and  that  the  yerdict  ii 
law  and  the  eyidence.    lb, 

3.  Section  1781  of  the  Code,  which  proyides  that  after  a  ca : 
to  a  jury,  they  mueft  be  kept  together,  without  drink,  except  ^  i 
but  food,  except  when  otherwise  directed  by  the  court,  as  I 
porties,  is  directory  in  its  character,  and  has  reference  mor'  i 
keeping  them  together  wUrU  they  haye  agreed,  and  to  what  si 
for  them  during  their  deliberation.    Cook  A  Owsley  y.  WaUen , 

4.  If  a  jury  separate  after  agreement,  without  the  eopsent 
may  amount  to  misconduct  on  their  part,  for  which  they  ma ; 
such  separation  does  not  necessarily  make  the  yerdict  yoid,  <  i 
to  preyent  its  reception  by  the  court    lb. 

5.  Where  the  court,  soon  after  the  Jury  retired  to  consider  i 
adjourned  for  dinner,  and  before  the  court  conyened  again, 
upon  their  yerdict,  sealed  the  same  up,  and  separated,  withe ' 
court,  and  without  an  agreement  of  the  parties,  that  they  n\i(! 
and  where  the  jury  haying  been  called  into  tlie  box,  and  beini 
the  court,  if  they  had  agreed  upon  their  yerdict,  responded  thii 
passed  the  same  to  the  clerk,  sealed  up  in  an  enyelope,  to  1 
which  yerdict  the  defendant  objected,  but  the  objection  was  c 
That  the  yerdict  was  properly  receiyed.    lb. 

6.  It  is  no  part  of  the  duty  of  a  jury,  nor  haye  they  aay  ri^j 
from  the  pleadings  what  aJlegationfl  are  admitted  or  dec 
T.  Harimanj  164. 

7.  It  is  the  proyinoe  of  the  court  alone,  to  examine  the  pli 
any  of  the  allegations  are  to  be  taken  as  true,  for  want  of  the  ii 
to  so  state  to  IJ^e  jury.    lb. 

6.  Where,  in  an  action  for  the  forcible  detention  of  real  esti 
atfd  tried  before  a  justice  of  the  peace,  and  taken  by  appeal 
Court,  and  in  which  action  the  defendant  answered,  *'  not  guiJI 
the  District  Court  were  instructed,  that  eyery  material  allegatii 
tion,  not  •epecificalljr  denied  by  the  answer,  should  be  taken 
That  the  instruction,  as  an  abstract  proposition,  was  oorrecf 
effect  of  it,  was  to  submit  to  the  jury  a  question  that  should  hi; 
mined  by  the  court.    lb.  '' 

9.  And  where  in  such  a  case,  the  defendant  asked  the  courll 
jury,  "  that  a  plea  of  not  guilty  was  a  sufficient  denial  of  the  pla 
and  w€8  sufficient  to  put  the  plaintiflf  upon  proof  of  eyery  ma 
aet  up  in  his  petition,"  wliich  instruction  the  court  refused 


r  being  mads  In'  Uu  &nA  time  in  the  District  Govrt,  ttttx  tlw 
UatimoDj'  wM  BiibaiiCted  to  tbe  J1U7 — the  iDBtnctkHi  ahoold  have  be«n 

10.  TbestatelawmaynuikedreiicesorinfeaOEgradeaiOTigiiialljcogumtd* 
b7  inTerior  courts,  and  Ute  OeaeraJ  Assembly  maj  auUu^izA  Uial  bf  » jur;  of 
K  less  iiumber  than  twelve  men,  in  such  iufirior  conrtSi  Bryan  y.  The  ^alc, 
349. 

11.  Where  in  an  actkn,  when  tlM  Jmywat  abont  to  ratlMtooonridecof 
their  verdict,  the  defiiDdaiit  ukad  tbat  the  Jurj  mi^t  be  paniuUed  to  tako 
with  Uiem.  ijl  tii«  paper*  in  the  cause,  except  depcations.  and  particolaiij  tta* 
alSdaTita  filed  by  phuntiff  at  previoils  terms  for  a  continaaDoe,  which  tfaa 
court  refused  to  pomit,  and  retained  the  affidavit^  and  all  the  plfrtinga  fct 
which  demurrera  had  been  Biutaiued ;  Etid,  Tbat  the  court  did  not  «t  in 
reCuaing  to  permit  the  papera  to  go  to  the  jury.    McClialocIt  t.  Crick,  453. 

lonM  be  compiled  to  make  afldaviti^  sbowiuf  that  tho  Jmy 
cl  reTosed  to  t&ke  into  consideratioa,  the  instracticfis  <rf  IM 
conilT    Oradv  r.  The  Slate,  461. 

13.  Nor  can  the  declarations  cfjuTora  berecelve^  to  prore  s^b  a  state  g( 
beta,    lb. 

14.  Where  In  a  criminal  case^  the  defendant  filed  a  motjoo  fer  a  new  tria^ 
Ibr  the  following  reasons :  I.  That  tho  verdict  was  not  warrantefl  by  the  eri- 
denco ;  3.  That  the  verdict  was  contrary  to  law;  which  motion  wan  sustaiiied 
by  an  affidavit  <^hia  attorney,  which  alleged  that  (uie  ofthejurorastated  after 
the  trial,  that  the  jiii?,  in  finding  the  verdict  of  guilty,  diBregarded,  and  did 
not  take  ixOa  ootuideration,  the  instructions  aC  the  court,  but  ccatsidered  them 
ooatrary  to  law,  and  that  they  were  not  bound  to  consider  them;  and  that  Ba)4 
jnror  reHised  to  make  aUdavit  to  the  above  statement  but  mid  that  it  wm 
true,  which  motion  was  overruled  by  the  court ;  Held,  That  the  motion  waa 
properly  overruled.    Jb. 

JUSncE  OF  THE  PEACK 

1.  Where  in  a  suit  oommoncod  bcibre  a  jiistico  of  the  peace,  by  attadimetiV 
one  M.  was  garnished  as  a  debtor  of  the  defendant,  and  required  to  appear  <xi 
the  day  set  for  the  trial  of  the  cause ;  and  where,  on  tbo  day  set  fbr  tntd.  tha 
defendant  ikiled  to  appear,  and  judgnient  Was  rendered  agtiittt  him  by  de&utt; 
and  where,  when  the  gamiahee  appeared,  one  J.  H.  "  also  appeared,  and 
(daimed  the  money  in  the  hands  of  M.  to  be  his,  and  to  be  adwittad  to  dsftawl 
tho  same;"  mid  where  tbo  pliuntifl" demanded  a  juiy,  and  the  juty  returned  a 
verdict  for  the  plaintiB' ;  and  where  judgment  was  rendered  against  M.,  tlio 
garnishee,  for  the  moaoy  in  his  haiids  belonging  to  the  defendant,  and  afainst 
Ae  dufondaat,  (br  the  coele  of  suit,  from  wliich  the  defendant  appealed,  wfaiiji 
appeal  was  allowed;  and  whore,  from  other  entries  on  the  docket  c^  the  jnstice, 
It  appeared,  that  on  the  day  the  appevl  bond  was  Sled,  the  dtfandaatMnd  i^h 
tiie  oourt,  awritiug  conelilutiug  J.  W,  IL  his  agent  to  puaeoutB  the  afifieal  ««. 
iettle  the  aamo,  »e  be  might  think  fit ;  timt  on  (be  same  daf,  the  ]d«iiitaff  SM. 
with  the  justice  a  writing,  aulhoiuuiig  the  justice  to  settle  li^  her  all  -"ffW 
in  ooiitrovefsy  between  bcraelT  and  derondBut,  by  his  paying  the  principal  and 
interest  of  the  debt,  aba  agreeing  to  pay  the  ooels ;  and  that  the  agent  of  tba 
defeudaDt,  being  on  the  next  dt^,  informed  of  said  prepodtioD,  accepted  the 
same,  ^  ordered  the  appeal  not  to  be  sent  to  the  District  Court ;  and  when, 
on  tbe  fihag  of  Ih^  papers  in  the  District  Coort,  the  appeal,  oo  motion  of  the 
plaintiff,  was  dismissed ;  Held,  1.  That  tbe  judgment  agidnst  the  defendant  Ibr 
costs,  in  the  proceedings  against  the  garnishee,  was  a  judgment  tfaat  be  bad 
Qie  right  to  appeal  fhim;  2.  ThattheeatriSBmadeby  the  justicaonhiaiSdn^ 
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imt)66quen^  to  the  allowance  of  the  appeal,  were  not  sach  ei 
ma^  by  him  in  his  official  capacity,  and  were  of  no  valic 
Oou|t  erred  in  dismiasinK  the  appeal.    Kimpaim  ▼.  Eknit  340 

fi.  l%e  eleventh  flection  of  the  first  article  of  the  constitoti 
trttMiiMCtive  sense,  and  embraces  such  causes  M  may  be 
before  jnStioeiB  of  the  peace.    Bryan  v.  The  SUxte^  349. 

3.^  tTnder  chapter  85  of  the  Code,  a  Justice  of  the  'peace  ] 
Action  to  hear  and  determine  a  complaint,  diarging  «  party 
ft  maniage  without  a  license.     White  v.  Tlu  S^EUe,  449. 

LAND. 

1.  liepe  may  be  posBeaskm  in  fad^  of  nnimpiioved  end 
Lan^iDorthy  v.  Jfyers  et  isl,  18. 

2.  One  who  enters  on  land,  intending  to  take  possession  o 
BO  part  of  which  is  heM  adversely  at  the  time  of  the  entry,  ] 
the  attend  of  hid  claim.    Ih. 

3.  An  entiy  upon  land,  with  the  mtention  of  clearing  ani 
Ration,  is  such  an  entry  that  the  jury  may  be  authorized  to  ii 
Mon  from  it.    lb. 

4.  A  party  claiming  a  conveyance  of  real  estate,  who  doi 
cannot  prove,  that  the  land  was  purchased  with  his  mone 
mittod  to  &0W,  by  parol  evidence,  that  the  Tmrchase  was  t 
lit,  or  on  his  accovnt.    SoUand  et  ux.  v.  Ilensley  et  ol,  222. 

6.  Where  a  party  seeks  to  divest  another  of  the  legal  tit 
on  the  ground  of  a  parol  gift,  upon  conditkms,  which  he  a 
complied  with  by  him,  the  burden  of  proof  is  upon  him  to  ( 
tions  of  his  petition,  when  fliey  are  denied  by  the  responden 

LAiTD  WARRANT. 

1.  The  title  to  a  land  warrant  win  not  peas  by  defir^ry  Wii 
BMMd eim.v.  BanOeg «Cii2.,  222. 

LEWDliTEdS. 

1.  Where  the  offence  on  the  part  of  those  keeping  a  house 
lewdness,  could  only  be  prohibited  by  a  legal  prosecution,  a 
CUpantfl  could  in  no  sense  be  said  to  be  so  far  under  the  com 
as  that  his  mere  dissent  or  order,  would  amount  to  a  prohibit 
^re  to  act,  or  to  prohibit,  would  not  amount  to  a«permiBBio 
The  State,  &41. 

2.  To  make  a  lessor  liable  under  section  2*712  of  the  statu 
permitting  the  lessee  to  use  his  house  for  the  purposes  ol 
lewdness,  there  must  be  oh  the  part  of  the  lessor,  a  eofuent  t 
•zpressly  given,  or  given  by  his  silent  acquiescence.    i& 

3.  A  mere  fiulure  to  interfere  or  to  prosecute,  so  as  to  p 
nfle,  cannot  be  construed  to  amount  to  a  permissioii,  or  into 
live  aeqfdesoenee  In  such  use.    Jh. 

4.  The  State  must  show  such  acts  or  circumstances  tfl 
Jury,  that  the  lessor,  having  knowledge  that  the  house  was  I 
illegal  purpose,  after  the  execution  of  the  lease,  not  only  rema 
Assent^  or  consented  to  such  use :  and  it  is  not  for  the  lef 
be  took  some  steps  to  manifest  his  dissent  or  disapprobation. 
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6.  Where  s  party  was  indicted  for  having  leased  a  house,  knowing  tliat 
the  lessee  iDtended  to  use  the  same  as  a  place  or  resort  for  the  purpose  of  pros- 
titution and  lewdness,  and  for  having  knowingly  permitted  such  lessee  to  use 
the  same  for  sudi  purpose^  and  where  the  court  iDStructed  the  jury  as  fol- 
lows: "  That  if  the  defendant  leased  the  premises  for  a  legal  and  proper  pl]^ 
pose,  not  knowing  that  it  was  to  be  used  for  an  illegal  purpose ;  but  after  liie 
lease  was  executed,  the  lessee  kept  a  place  of  prostitution  and  lewdness,  and 
the  defendant  had  knowledge  of  such  Illegal  use^  and  iook  no  means  topresad 
1^  samty  he  would  be  liable  under  the  indkrtment ;."  Udd^  That  the  instnictioii 
was  erroneous.    lb, 

LIEN. 

1.  Previous  to  the  year  1849,  Y.  sold  to  B.,  a  tract  of  land,  on  which  to 
erect  a  mEU,  and  to  secare  the  sum  of  $800,  due  on  the  land,  executed  a  deed 
of  trust  to  v.,  under  which  the  land  was  subsequently  sold,  and  purchased  bj 
y.  On  the  16th  of  July,  1849,  B.  being  indebted  to  R.,  for  money  paid  by  BL, 
for  the  purpose  of  building  a  mill  and  other  improvements  on  the  land,  ezs- 
euted  a  note  to  R.  for  $325,  payable  in  one  year,  and  secured  the  same  by  a 
mortgage  on  the  land  bought  of  V.,  and  also  agrened  that  R.  should  hold  afiea 
on  the  land,  for  all  money,  goods,  materials  and  labor,  fumiahed  or  paid  bj 
him,  towards  the  erection  of  the  buildings  or  mill  dam.  On  the  2d  of  May, 
1850,  y.  executes  to  R.  an  instrument  in  writing,  to  the  effect,  that  ''T. 
agrees  that  R.  shall  hold  a  lien  for  all  moneys^  materials  and  labor,  paid  forbj 
said  R.,  for  building  a  mill  or  other  improvements  on  said  land,  and  said  i 
agrees  to  f\imish  B.^  on  their  agreement,  such  things  as  their  eontradi  calla  for, 
to  build  sai(|^ill,  which  writing  was  signed  by  Y .,  but  not  by  B^  When  ths 
land  was  sold  under  the  trust  deed,  is  not  shown.  In  November,  1850,  & 
assigned^  the  note,  and  delivered  the  mortgage  from  B.  to  the  plaintifb,  and 
also  delivered  to  them  the  agreement  of  Y.  On  a  bill  filed  by  tiie  plaintifi^ 
against  B.  and  Y.,  praying  a  foreclosure  and  sade  as  to  the  land,  which  sbaH 
postpone  to  the  claim  and  lien  of  the  plaintiflfe,  a&y  interest  of  Y.  in  the  pre- 
mises ;  J?eU,  1.  That  the  agreement  of  Y.  with  R^  dated  May  2, 1850,  was 
an  undertaking  on  the  part  of  Y.,  to  give  to  R.,  a  lien  on  the  land,  for  all 
money,  labor,  or  materials  advanced  by  R.,  for  the  purpose  of  building  tha 
mill  and  other  improvements  on  the  land,  before  as  well  as  subsequent  to  the 
date  of  the  agreement,  and  included  the  sum  for  which  the  note  of  B.  was  exe- 
cuted. 2.  That  the  court  erred  in  excludingthe  agreement  of  Y.  fkom  the  joiy. 
3.  That  the  plaintiffs,  by  virtue  of  the  assignment  of  the  note  and  mortage 
of  B.,  acquired  the  right,  under  the  agreement  of  Y.,  dated  May  2,  1850,  to  a 
decree  against  Y.  postponing  any  claim  he  m%ht  hold  against  B.  and  the  land, 
to  the  dalm  and  lien  held  by  the  plaintiffs.  4.  That  the  agreement  of  y.  to  giro 
B.  a  lien,  imparted  a  quality  to  the  debt  of  K  to  R.,  which  passed  to  the  plain- 
tifl&  with  the  assignment  of  the  note.      CroWf  JSfCreary  db  Co,  v.  Fojice,  4Si 

2.  The  sdzure  and  sale  of  a  steamboat  under  the  laws  of  the  state  of  Ifis* 
flouri,  will  not  divest  the  lien  of  a  citizen  of  the  state  of  Iowa,  for  supplies  flu^ 
nisheid  such  boat,  while  navigating  the  waters  of  this  state.  McUgM  i  Bro.  v. 
Steamboat  Banriitia^  472. 

3.  Where  an  action  against  a  steamboat  to  enforce  a  Cen  for  supplies  fiun- 
ished,  it  appeared  that  the  articles  were  furmsbed  to  said  boat  in  the  fidl  of 
1865,  in  the  city  of  Keokuk  and  state  of  Iowa ;  that  afterwards,  on  the  20th 
of  November,  1855,  said  boat  was  seized  under  a  warranty  at  the  suit  of  D. 
and  others,  under  the  laws  of  tho  state  <^  Missouri,  for  an  indebtedness  co&- 
tracted  while  navigating  the  waters  of  that  state;  that  under  an  order  of  court 
in  Missouri,  the  sherif!;  on  the  22d  of  December,  1855,  sold  the  said  boat  with 
all  her  tackle,  fixtures  and  furniture  to  one  M.,  who  is  still  the  owner,  and 
who  defonds  this  suit ;  and  that  the  notice  of  the  suit  of  D.  and  others  was 
limited  to  creditors  having  liens  against  said  boat  under  the  laws  of  MisBOiiri, 
which  laws  excluded  non-resident  creditorsi  or  those  having  debts  oontracted 
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out  of  the  state ;  Seldj  That  the  lien  of  the  plaintiff  was  no 
proceedings  in  MisBouri,  and  that  the  boat  was  liable.    lb, 

MEASURE  OF  DAMAGSa 

1'.  Where  in  an  action  to  recover  damages  for  the  non< 
estate,  on  an  agreement  which  contained  the  following  p 
bind  mjself,  under  the  penalty  of  fifty  doUara,  to  be  paid 
(the  plaintiff)  if  I  faU  in  the  fiilfiUment  of  the  aforesaid  agree 
agreement  acknowledged  the  receipt  of  fifty  dollars  on  Uie  < 
instructed  the  jury,  that  by  the  terms  of  the  agreement,  th 
titled  to  recover  only  one  hundred  and  five  dollars^  being  th 
by  the  plaintifi"  with  interest,  and  the  fifty  dollars  fixed  as 
agreement ;  Bield^  That  the  instruction  was  erroneous,  and 
named  in  the  agreement,  was  not  the  measure  of  the  pi 
Ihley  V.  McKeegan^  I, 

MISDEMEANOR. 

1.  The  marriage  of  persons  without  their  having  obtainec 
dealt  with  as  a  misdemeanor,  and  in  no  other  manner.  WMk 

2.  In  the  case  of  a  misdemeanor,  where  the  fact  charged 
appears  to  be  unlawful,  it  is  unlawfol  to  allege  the  act  to  hav 
done.     Copps  v.  The  State,  602. 

3.  Such  an  averrment  is  in  no  case  essential,  unless  it  be  { 
tion  of  the  offence,  as  defined  by  statute.    lb, 

MORTGAGE. 

1.  Where  in  an  action  on  a  promissory  note,  for  the  sum 
in  November,  1848,  one-half  payable  in  one  year,  and  the 
years,  from  the  date  thereof,  which  action  was  brought,  tc 
payment,  it  appeared  that  the  defendant,  to  secure  the  payi 
executed  a  mortgage  on  several  parcels  of  real  estate,  situ 
New  Hampshire ;  that  the  defendant  having  failed  to  pa; 
due  on  said  note  and  mortgage,  the  plaintiff,  in  March,  I860 
oeedings  under  the  laws  of  New  Hampshire,  to  foreclose  the  < 
of  redemption  in  said  lands;  that  in  September,  1860,  a  dec 
that  plaintiff  should  be  put  into  poasession  of  the  lands  mortt 
ditional  judgment  against  the  defendant,  for  the  amount  of 
and  interest;  under  which  the  plaintiff  received  poasession  c 
lands,  on  the  I6th  day  of  March,  1861,  the  defendant  havii 
deem  within  one  year ;  and  that  at  the  time  of  the  execul 
gage,  said  lands  were  incumbered  to  a  large  amount,  by  m 
persons ;  which  the  plaintiff  was  compelled  to  pay ;  and  w 
structed  the  jury,  that  the  suit  did  not  open  up  the  foredc 
making  up  their  verdict,  they  should  ascertain  the  amount  di 
gage,  on  the  I6th  of  March,  1862, — then  ascertain  the  amo 
brances — add  these  two  amounts  together— and  from  thie 
on  that  day,  of  the  two  tracts  of  land,  of  which  the  plaintif 
aion,  and  credit  the  mortgage  with  the  remainder— and  tha 
after  such  credit,  with  interest  from  that  date,  would  be  th 
verdict;  Heid,  That  there  was  no  error  in  the  instruction. 
aonj  309. 

2.  And  where  in  such  a  case,  the  court  instructed  the  ju] 
ises  included  in  the  mortgage,  which  were  not  entered  upon 
thrown  back  upon  the  defendant,  and  the  plaintiff  was  not  t 
value;  Held,  That  the  instruction  was  correct.    lb, 

3.  And  where  in  such  a  caie  the  court  instructed  the  jui^ 
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ant  should  not  be  aUowad  anjttiing  for  the  rents  aod  profits  of  tiie  iirrimlsMt 
Sddj  That  the  inBtniotion  was  proper.    lb, 

4.  Where  a  mortgage  is  forecloeed,  for  an  instaUment  then  due ;  and  a  sub- 
sequent suit  is  brought  to  recover  a  eeoond  installinenty  such  second  suit  doqs 
not  open  the  foreclosure ;  nor  is  the  amount  found  to  be  due  and  owing  in 
such  case,  open  to  invest^^on  in'the  second  suit    Xb, 

6.  Where  a  party  under  a  foreclosure,  takes  possessioii  of  the  mortgaged 
premises,  instead  of  selling  them,  he  should  only  be  held  for  the  value  of  the 
premises  entered  upon ;  and  the  defendant  is  entitled  to  a  credit  on  tbe  mort- 

,  gagO)  pro  ttttdo.    lb. 

^.  The  assignment  of  a  promissory  note,  secured  by  mortgage,  carries  die 
mortgage  with  it ;  and  the  assignee  may  maintain  an  action  upon  the  mort- 
gage in  his  own  name  to  enforce  the  lien.  GroujfMcOrearydk»Ch.T,  Fiince,434. 

7.  The  right  of  the  mortgagee  is  a  mere  chattel  interest,  insepaiable  from 
the  debt  it  is  intended  to  secure,  and  transferable  by  a  mere  assignment  of  the 
debt)  without  deed  or  writing.    Jb, 

8.  By  an  assignment  of  the  debt  the  assignee  is  entitled  to  use  all  the  reme- 
dies the  assignor  might  have  used,  to  enforce  the  lien  of  the  mortgage  against 
the  debtor.    lb, 

9.  It  is  not  necessary  to  the  validity  of  a  trust  deed  or  mortgage,  containing 
a  provision,  authorizing  the  grantee  to  sell  the  premises,  on  breach  of  certun 
conditions  specified  therein,  that  the  g^rantee  should  join  in  its  execution,  or 
sign  and  acknowledge  the  same ;  or  that  he  should  signify  his  willingness  to 
make  the  sale,  or  undertake  the  execution  of  the  power,  by  any  formal  writing 
indorsed  on  the  deed.    Leffler  v.  Arms^ong^  482. 

10.  Under  such  a  conveyance,  the  grantee,  upon  breiush  of  the  conditiooa, 
may  foredoee  by  sale -without  the  aid  of  a  eourt    Jb. 

11.  Where  a  deed  of  trust  or  mortgage  authorizes  the  grantees  to  sell  the 
premises,  upon  breach  of  the  conditions  contained  in  the  conveyance,  first  giv- 
ing thirty  days*  notioe  of  the  time  and  place  of  sale,  a  publication  of  the  notice 
of  sale  for  five  successive  weeks  in  a  newspaper— thirty  days  having  elapoed 
between  the  first  publication  and  the  day  of  sale— is  sufficient  notice.    Jb. 

18.  A  mortgagee  of  real  estate  is  a  jwrYsAoMr,  within  the  meaning  of  the 
recording  laws  <€  ibis  state.    F&rUr  etaLt.  Often  ei  al,  671. 

NEW  TBI JJL 

1.  Where  in  an  action  of  trespass,  charging  the  cattle  of  defondant  with 
breakbg  into  the  close  of  plaintiff,  and  destroying  his  crops,  the  defendanl 
filed  a  motion  for  a  new  trial,  for  the  reason,  among  others,  that  he  had  dis- 
covered new  evidence,  which  motion  was  supported  by  the  affidavit  of  the 
deftndant,  in  which  be  stated,  that  he  had  been  informed,  and  believed,  that 
he  could  prove  by  A.  M.,  that  A.  M.  owned  a  cow  that  was  exceedingly  bad 
about  breaking  down  fences ;  that  said  cow  was  running  at  large  in  the  prairie 
at  the  time  the  trespass  complained  of  was  committed ;  and  that  A  M.  after- 
wards sold  said  cow,  because  of  her  frequent  trespasses  in  brohking  into  vari- 
ous persons'  indosures ;  that  he  (defendant)  has  been  informed,  and  beBeves 
he  can  prove,  by  one  P.  M.  that  he  was  growing  a  crop  in  the  same  indosure, 
when  the  trespasses  complained  of  were  committed ;  and  tiiat  winle  at  work 
in  the  early  part  of  the  season,  when  the  cattle  first  began  to  get  into  said 
indosore,  the  fence  was  first  thrown  down,  and  the  cattle  first  led  in  by  the 
said  cow ;  that  he  is  informed  he  can  prove  this  last  fact  by  one  J.  W.;  that 
the  said  witnesses  reside  at  a  distance  from  court,  and  he  has  not  had  Ume^ 
nor  been  able,  to  procure  their  affidavits  to  file  with  the  motion;  that  he  was 
entirely  taken  by  surprise  by  the  evidence  of  the  plaintiff  that  the  fence  wm 
tinrown  down  by  his  oattie,  and  shdold  have  beoa  prepared  to  show  that  Ida 
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1  ^mMIa  mm  DOt  tuunofy,  aiid  flC6iistoiii6d  to  bradt  orer  ofdiB 

Ihut  ht  expected  to  be  able  to  prove  all  the  above  matters  < 

^  wMch  motion  for  a  new  trial  was  overruled  by  the  oonrt;  i  i 

tion  was  properly  overruled.    McMdnus  v.  FtnaHj  289: 

f  9.  Where  in  a  criminal  ease  commenced  betbre  a  Justice  : 

"mhkix  the  defendant  waa  charged  with  keeping  intoxicating  i 

tent  to  sell  the  flame  within  the  state^  the  defendant  was  : 

fined ;  and  where  the  defendant,  in  hifl  affidavit  for  an  app  ! 

fiiere  was  no  evidence  showing  that  he  owned  or  kept  any  1  ( 

whatever;  that  one  Mason,  the  officer  who  served  the  wan  : 

^     he  found  a  barrel  of  whiskey  in  the  back  yard  of  defbndantV  ) 

•!  did  not  know  to  whom  it  belonged ;  and  that  the  juttiee  i 

1  fiquor  was  found  on  defendant's  premises,  it  was  presumed  th  ; 

intent  to  sell,  and  on  that  evidence,  and  on  that  idone,  re  i 

against  the  defendant;  and  where  the  District  Court  rehis  I 

a  new  trial,  and  affirmed  the  Judgment  of  the  Justice ;  Eddj  1  i 

erred  in  not  granting  the  defendant  a  new  trial     OarreUstm 


1 


^  8.  Where  it  appeared  ih>m  affidavits  in  a  came,  that  the  c  i 

^  Hat  court  below,  on  the  last  day  of  the  term ;  that  whUe    : 

their  room,  deliberating  on  their  verdict,  the  oom^  sent  them  i 
by  the  bailiff;  that  a&r  the  jury  returned  a  verdict  for  itke  \ 
t  fendant  moved  the  court  to  set  aside  the  verdiot,  and  grant 

?  that  while  his  counsel  was  aligning  this  motion,  the  Judge  a^  ' 

i.  nn$  die,  refbsing  either  to  sustain  or  overrule  the  motion,  and   i 

*  the  counsel  time  to  prepare  a  biB  d*  exceptions,  the  judgmei  ; 

c  Court  was  reversed,  and  a  new  trial  granted;     Campbd 

ilynn^  358. 

$  i.  Where  there  is  a  motion  for  a  new  trial  upon  some  grot  i 

up  the  evidence,  the  appellate  court  looks  into  that  evideuc  > 
tion;  but  it  canUot  review  the  flndUng  of  the  court  below,  or  <  : 

^'  as  a  verdict,  on  errors  assigned  thereon.    Bowen  A  King  v.  B  i 

',  5.  Where  in  a  criminal  case,  the  defendant  flledamotio] 

^  for  the  follovnng  reasons :  1.  That  the  verdict  was  not  warra  i 

dence ;  2.  That  the  verdict  was  contrary  to  law ;  which  moti<  i 
by  an  affidavit  of  his  attorney,  which  alleged  that  one  of  the  ji 

>•  t£e  trial,  that  the  jury,  in  finding  the  verdict  of  guilty,  disn 

not  take  into  consideraticm  the  instructlona  of  the  court,  but  • 
oontraiy  to  law,  and  that  they  were  not  bound  to  consider 
said  juror  reftised  to  make  affidavit  to  the  above  statement 
was  true^  which  motion  was  overruled  1^  the  court.;  Etld^  3 

f  Una  properly  overruled.     Orady  v.  Tht  Siate^  461. 

I  0.  When  in  an  action  of  replevin,  it  appeared  ftasa  the  re 

Pistriot  Court,  the  attorneys  on  both  sides,  in  the  argument,  i 

to  the  iuiy ;  that  the  court  passed  upon  the  instructions^ 

'  '* given,**  some  ** refused,"  and  some  ''modified,"  and  gave  tht 

'  witiiout  again  reading  them,  no  objection  being  made  by  coi 

'  the  jury  returned  their  verdict,  a  motion  was  made  for  a  n 

ground  that  the  court  erred  in  giving,  and  in  revising  to  give 
and  also  that  the  instructions  were  not  read  to  the  jury,  at  wl 
tions  were  taken  to  the  instructioDS  given  and  refiised,  wh 
Qverruled  by  the  court ;  and  where  it  further  appeared  from 
the  court  gave  an  oral  charge  to  the  jury,  which  was  not  mm 
record ;  Edd^  That  the  motion  for  a  new  trial  was  properly  ove 
1^469. 

7.  Where  an  affidavit  for  an  appeal  in  a  criminal  case  show 
Bct  controverted  by  the  return  <n  the  Justice,  the  appellant  4 
a  new  triai    MUer  v.  Th^  £rfo^  505. 
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8.  It  is  not  Bufflcient  reason  for  setting  aside  the  verdict  of  a  JDij,  and 
ordering  a  new  trial,  that  a  portion  or  all  of  the  jurors,  snppoeed  that  tiieir 
verdict,  if  for  the  defendant,  would  not  be  a  bar  to  a  subsequent  soit  by  the 
pbuntifir,  for  the  same  cause  of  action.    Minter,  Ex.  v.  MUe  et  uz^  583. 

9.  Where,  in  an  action  against  husband  and  wife,  on  a  promissory  note, 
made  by  the  wife  as  executrix,  the  execution  of  which  note  was  denied  under 
oath,  the  jury  returned  a  verdict  for  the  defendants ;  and  where  the  plaintilf 
moved  the  court  for  a  new  trial,  on  the  ground  of  a  mistake  of  the  jury  tt 
to  the  law  and  facts  of  the  case,  and  a  wrong  impression  as  to  the  r^te  of 
the  parties,  which  motion  was  accompanied  by  the  affidavits  of  two  oi  tiie 
jurors— one  of  whom  states,  that  in  making  up  the  verdict,  he  was  under  the 
impresBion,  that  if  the  jury  found  for  the  defendants,  it  would  not  prereBt 
the  plaintiff  from  bringing  another  suit,  and  recovering  of  the  defendaoti; 
that  he  was  satisfied  that  defendants  owed  plaintiff  £e  jnoney ;  and  that 
except  under  the  impression  stated,  he  would  not  have  consented  to  a  tw- 
diet  against  the  plaintiff;  and  the  other  states,  that  he  was  satisfied  that  the 
wife  had  borrowed  the  money  claimed  by  plaintiff,  and  had  directed  the 
note  sued  on,  to  be  signed  and  executed  for  her ;  that  in  agreeing  to  a  Ter- 
diet  for  defendants,  he  supposed  that  such  verdict  would  not  be  a  bar  to  a 
future  suit  and  recovery  by  the  plaintiff  against  defendants ;  that  the  greater 
part  of  the  jury  were  of  opinion,  that  the  verdict  for  defendants  would  be  no 
bar ;  and  that  he  is  not  now  satisfied  with  the  verdict,  and  would  not  again 
consent  to  a  verdict  for  defendants ;  and  where  the  pUuntifiT  also  moved  the 
court  to  allow  him  time  to  procure  the  affidavits  of  the  jurors  who  tried  the 
cause,  in  order  to  show  that  the  •jury  was  mistaken  in  the  law,  as  to  the 
conclusiveness  of  their  verdict,  in  case  they  found  for  defendant,  which  mo- 
tion was  supported  by  the  affidavit  of  the  plaintiff's  attorney,  in  which  be 
states  that  he  had  conversed  with  two  of  the  jurors,  since  the  renditioD  of 
the  verdict,  and  whose  affidavits  had  been  procured  and  filed;  that  be  be- 
lieved there  was  sufficient  ground  to  authorize  the  granting  of  a  new  trial, 
if  time  was  aUowed  to  procure  the  affidavits  of  the  remaining  jurors;  and 
that  the  plaintiff  would  be  able  to 'show  that  the  jury  were  mistaken  in  the 
law  applicable  to  the  case,  both  of  which  motions  were  overruled  by  the 
court ;  Hddf  That  the  motions  were  properly  overruled.    Jb. 

NOLLE  PROSEQUI 

1.  In  an  action  on  an  implied  assumpsit  against  several  defendante,  a  noBs 
proae^  as  to  a  part  of  the  defendants,  is  not  regarded  as  a  rdraxU  or  release, 
and  therefore  It  does  not  operate  to  discharge  the  other  defendanta  Qngfeg 
V.  Menitt  ei  aL,  476. 

2.  Where  in  an  actioti  agunst  several  defendants,  for  money  had  and  re- 
ceived for  the  use  of  the  plaintifl^  the  defendants  severed  in  their  pleas,  each 
pleading  matter  going  to  his  separate  discharge ;  and  where  on  the  trial,  after 
some  testimony  had  been  given  to  the  jury,  the  plaintiff  entered  AiioUeproseqm 
as  to  all  the  defendants,  except  one ;  and  where  the  court,  on  motion  of  Uie 
remaining  defendant,  held  that  the  noUe  prosequi  operated  to  dismiss  the  action 
as  to  the  remaining  defendant  also,  and  the  action  was  dismissed ;  Edd^  ISiat 
the  court  erred  in  dismissing  the  action.    Jb. 

• 

NONSUIT. 

1.  An  appeal  lies  fh>m  a  judgment  of  nonsuit,  rendered  by  a  justice  of  the 
peace.     ChUaon  v.  Johnaon^  463. 

NOTICK 

1.  Where  a  deed  of  trust  or  mortgage  authorizes  the  grantees  to  sell  flie 
premise^  upon  breach  of  the  conditions  contained  in  t^  oonveyaooe^  M 
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giving  tliirty  days*  notice  of  the  time  and  place  of  sale,  a 
notice  of  side  for  fiye  BucoeeBiTe  weeks  in  a  newspaper— tt 
elapsed  between  the  first  publication  and  the  da j  of  sale— I 
Leffier  y.  Arms^rcng^  482. 

2.  Where  in  a  proceeding  in  equity  to  redeem  certain  reai 
a  deed  of  trust,  or  mortgage,  containing  a  power  of  sale,  it 
L.  being  indebted  to  C,  the  said  I.  L.  and  one  J.  L.  to  86< 
on  the  25th  day  of  October,  1842,  executed  a  conveyance  ol 
k  C,  which  deed  provided  that  upon  the  failure  of  said  gran 
ment  according  to  the  terms  of  the  deed,  the  said  P.  ft  C.  w 
seU  said  premises  to  the  highest  bidder  for  cash,  "  first  g 
public  notice  of  the  time,  place,  and  terms  of  sale,  and  of  t 
sold,  by  advertisement  in  some  newspaper  printed  in  Burlii 
tory,"  and  which  deed  also  contained  the  following  clause 
parties  of  the  second  part  (P.  ft  C.\  covenant  faithfully  to  ] 
the  trust  herein  created.  In  witness  whereof,  the  said  part 
set  tlieir  hands  and  seals,  the  day  and  year  above  written/ 
signed  and  acknowledged  by  the  grantors,  but  not  by  the  i 
where  on  the  8th  day  of  May,  1847,  default  having  been  i 
ment  of  said  debt,  the  trustees  sold  the  land  to  the  responc 
1848,  executed  and  delivered  to  him  a  deed  for  the  same 
sale  was  given  by  publication  in  a  newspaper,  printed  in  ] 
publications  were  made  on  the  8th,  15th,  22d,  and  29th  of 
6th  of  May,  1847 ;  and  where  on  the  26th  day  of  Septemb< 
plainants  applied  to  respondent  to  redeem  said  real  estate, 
his  purchase  money  and  interest,  which  was  declined  by  the 
and  where,  upon  the  hearing,  the  petition  of  the  complainan 
Held^  1.  That  it  was  not  necessary  for  the  trustees  to  becoi 
conveyance ;  2.  That  the  notice  of  sale  was  sufficient,  and 
That  tiie  bill  was  properly  dismissed.    Ih. 

3.  A  notice  of  an  election,  published  on  the  morning  of 
the  election  is  to  be  held,  is  no  notice,  in  any  legal  and  pi 
Siait  ex,  reL  Lewis  v.  Touitg^  661. 

4.  Where  an  act  for  the  incorporation  of  a  city,  provided 
take  effect  from  and  after  its  publication  in  certain  newspape 
and  required  the  trustees  of  the  township  in  which  the  ci 
cause  a  vote  to  be  taken  on  the  acceptance  of  said  city  ch< 
ner  in  which  township  elections  are  now  called  and  holdei 
the  day  on  which  such  vote  was  to  be  taken,  and  requlrec 
be  held  between  the  hours  of  nine  and  ten,  A.  M.,  and  f( 
of  said  day;  and  where  the  act  was  published  in  one  of  tl 
13th  of  February,  1867,  and  in  an  extra  of  the  other  papc 
February,  the  day  fixed  in  the  act  for  taking  the  vote  o 
charter,  and  before  ten  o'clock  of  said  day,  about  260  co] 
were  circulated  in  said  city ;  and  where  the  only  notice  of  sa 
adoption  of  tlie  charter,  was  contained  in  said  extra,  issuer 
of  the  election — at  which  election  the  said  charter  was  adi 
the  act  contemplated  that  the  township  trustees  should  d 
manner  of  calling  and  hol(Ung  said  election,  and  that  the  i 
plied  with  neither  the  letter  nor  the  spirit  of  the  law.    lb, 

ORDINANCBL 

1.  An  ordinance  of  a  monicipal  corporation  can  have  n 
force ;  but  persons  or  property  coming  within  the  territorial 
poratlon,  come  under  its  authority.     GoBdeUfik  ▼.  Campbdl^  2 

2.  Where  a  city  charter,  adopted  in  pursuance  of  the  proi 
42  of  the  Code,  gave  to  the  city  council  the  power  to  establ 
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tAd  oidinaiioefl  M  may  be  BeoesMury  and  proper  for  t^ 
•ad  iafety  ai  the  cttheeB,  ftDd  Uie  deanHnefls  of  tiie  city ;  to  prohibit  ttodc  fren 
nmiiiag  at  large  m  the  city ;  and  to  make  any  other  ordinary,  si^taUe  and 
proper  police  regulations,  and  to  impose  fines  and  penalties  for  the  yiolatioB 
of  such  regulations,  by-laws  and  ordinances;  and  where  the  city  council, 
acting  under  such  charter,  adopted  an  ordinance,  prohibiting  hogs  from  nmniDg 
at  larse,  the  first  section  of  which  provided,  that  no  hogs  shall  be  allowed  to 
nm  at  large  in  the  city,  and  owners  are  required  to  keep  them  up,  and  that 
auy  person  failing  to  comply  with  the  ordinance,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  pay  a  sum  not  less  than  one,  nor  more  than  five,  doUan; 
And  the  second  section  of  which,  made  it  the  duty  of  the  marshal  to  take  up 
•B  hogs  found  running  at  large  in  the  dty,  and  advertise  them ;  and  if  ibe 
owner  did  not,  within  three  days,  come  and  pay  the  fine  and  costs,  and  take 
oare  of  the  hogs,  to  sell  them  to  the  highest  bidder;  and  after  paying  the  fine 
and  costs,  to  pay  the  balance  of  the  money  to  the  owner ;  and  where  an 
action  of  replevin  was  brought  against  the  city  marshal,  by  a  party  residing 
jyejoni  the  corporate  limits,  to  recover  the  possession  of  certain  hogs  bebng- 
ing  to  him,  found  running  at  large  within  the  corporation,  and  taken  up  under 
the  ordinance;  Beld,  1.  That  the  city  had  authority,  under  the  charter,  to  paa 
the  ordinance ;  2.  I^hat  the  city  marshal  had  authority,  under  the  ordinance, 
lo  take  up  the  hogs ;  3.  That  the  first  section  of  the  ordinance,  is  within  the 
meaning  and  spirit  of  the  statute  and  the  charter ;  4.  That  the  second  sectioii 
of  the  ordinance,  was  sufficient  for  the  abatement  of  the  nuisance  and  the  paj- 
ment  of  the  charges,  but  not  for  the  enforcement  of  the  fine.     Ih. 

i.  The  ordinance  of  1787,  for  the  government  cf  the  Northwest  Tenitory, 
made  the  common  law  the  law  of  that  territory;  that  ordinance  was  extended 
tfftr  WiioofkSin,  and  then  over  Iowa;  and  although  the  laws  of  WLsoonain  and 
lifehigan  were  repealed  by  the  legislature  of  Iowa,  in  1840,  the  ordinance  of 
1787  was  noi  aflected  by  that  rep«d,  but  remained  in  ftili  force.  C^fhmU  v. 
Simpht,  381. 

1.  The  ordinance  of  1787,  with  sabeequent  acts,  made  the  law  of  dower  one 
of  the  fandamfmtri  laws  of  the  .tenitory  of  Iowa.    /6. 

ORiaiNAXi  NOTICE. 

1.  Where  by  a  rule  of  the  District  Court,  the  time  for  answering  is  different 
ttom  that  fixed  bv  the  Code,  it  is  not  essential  that  the  orig^al  notice  should 
inform  th^  defendant  of  the  time  when,  by  such  rule,  he  is  required  to  answer. 
Wotsler,  fe/mplin  <fe  Co.  v.  OUver,  345. 

2.  Whete  a  plalntif!^  in  his  original  notRse,  requires  a  defendant  to  answer 
\gf  a  day  different  tmrn  that  fixed  by  the  ratea  d  the  ooort^  the  plaintiff  shoold 
fee  held  to  the  thne  fixed  in  his  notice,  and  not  be  permitted  to  have  judgment 
tetered  before  that  day.    Ih, 

3.  Where  by  a  rule  of  the  DLrtrict  Courts  parties  defendant  were  required 
VS  plead,  answer,  or  demur,  on  or  before  the  morning  of  the  first  6bj  of  the 
term ;  and  where  an  original  notice  notified  the  defendants  to  appear  and 
ftoswer,  on  or  before  the  morning  of  the  second  day ;  and  where  at  the  return 
term,  a  motion  was  made  to  quash  the  original  notice,  for  the  reason  that  the 
said  notice  does  not  inform  the  defendant  of  the  time  when,  by  the  rules  of 
the  court,  they  are  required  to  plead,  which  motion  was  sustained  by  the 
court,  the  notice  set  aside,  and  the  cause  continued  for  want  of  service ;  Mdd, 
That  the  court  erred  m  quashing  the  original  notice.    lb. 


4,  An  original  notice  m  an  action  of  trespaas  quan  cknman  fregit^  as  foUoira: 
"To  Gh.  D. :  8ir-^YoQ  are  hereby  notified  that  there  is  now  on  file  m  ^ 
office  of  the  cleik  of  the  District  Court  of  Boone  county,  state  of  Iowa,  a 
petition  of  the  Des  koines  Navigation  and  Railroad  Company,  claiming  of  rou 
the  sum  of  five  hundred  dollars,  as  money  due  for  your  trespasses  upon,  and 
injorieadone,  certain  parcels  of  teal  estate  of  ttdd  petitloixer;  and  that  unlesi 
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you  appear  aod  aoawer  thereto^  on  or  before  the  moming  of 
the  next  term  of  the  District  Court  of  Boone  oounty,  state  oi 
will  be  rendered  against  you  thereon/'  and  signed  by  the 
pluntifi^  18  sufficient.     The  Jka  Moines  Nav.  db  R,  R.  Co.  v.  1 

5.  An  original  notice  peed  no^  be  aa  fqll  and  specific  aa  th 

6.  Where  aa  original  notice  in  an  action  commenced  in  the 
the  indorsee  of  a  promissory  note,  read  as  follows :  ^To  J.  < 
hereby  notified  that  there  is  now  on  file  in  the  office  of  Uic 
triot  Court  of  B.  county,  lowa^  a  petition  of  K  K,  claiming 
of  thirty  dollars,  as  money  due  on  a  promissory  note;  and 
appear  and  answer  thereto,  on  or  before  the  second  day  of 
said  court,  judgment  will  be  rendered  against  you  there 
signed  by  the  attorneys  of  the  plaintifia ;  and  where  the  de 
quash  the  notice,  because :  1.  The  said  notice  does  not  set 
the  nature  of  the  cUim  against  the  defendant ;  2.  Said  not 
that  the  note  sued  on,  was  assigned  by  the  payee,  or  an] 
motion  was  sustained  by  the  court,  and  the  cause  continued 
notice  informed  the  defendant  of  all  that  the  law  deemoc 
the  defendant  i^pon  his  defence;  aqd  tM;  the  oonxtenfiec 
notioe.    EUioU  y.  Chrlm,  564^ 

7.  A  party  may  appeal  from  an  order  of  the  District  C< 
original  notice.    J&. 

PARTIES, 

1.  It  is  not  true  in  all  cases,  that  in  order  to  plead  a  fon 
bar  of  a  subsequent  suit,  both  the  parties,  and  all  the  partie 
oaliy  the  same.    Davis  y.  MSbwm^  246. 

PARTNER. 

1.  A  partner,  who  in  an  aetion  against  the  partnefsbip,  o 
yiying  members  of  a  partnership,  to  recover  a  debt  due  by  i 
permits  a  judgment  to  go  against  him  for  the  debt  and  oosfee 
petent  witness,  to  proye  that  a  co-defendant  was  not  a  mei 
partnership.    Don/or^  Dams  A  Co.  y.  CarUr  <ib  Moy^  230; 

2.  In  such  a  case,  the  interest  of  the  witness  is  against 
him;  and  the  plaintiff  cannot  debar  the  testimony  of  the  wi 
to  take  the  judgment  offered.    Ih. 

3.  Where  in  an  action  against  two  persons,  as  suryiying  men 
nership,  the  defendants,  on  the  trial,  offeved  to  permit  the 
judgment  for  the  amount  of  their  claims  and  costs,  agi^nst  oi 
ants,  and  thereupon  claimed  the  right  to  read  the  deposition  < 
in  eyidence,  for  the  purpose  of  preying  that  the  other  defe 
member  of  such  copartnership,  which  judgment  the  plaintifib  r 
and  the  deposition  was  rejected ;  Hdd^  That  the  plaintiff  co 
take  the  judgment,  and  that  the  evidence  was  admissible.    I 

4.  In  an  action  against  a  copartnership  by  a  creditor,  th 
the  partners,  made  wlule  the  firm  was  in  existence,  and  bef 
arose,  are  admissible  in  eyidence  to  show  that  one  of  the  peri 
charged,  was  not  a  member  of  such  partnership.    Ih. 

5.  Such  dechirations  to  be  admissible  as  eyidence,  must 
before  difficulty  arose,  whilst  the  business  was  going  on,,  anc 
formation  to  persons  with  whom  the  firm  dealt,  and  the  worl 

6.  The  admissibility  of  the  declarations  of  a  partner,  e 
niembers  of  the  firm,  does  not  depend  upon  the  foct  that 
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deceased;  but  are  receivable,  upon  the  ground,  that  as  the  plaintifrmust  re- 
cover  against  all  the  defendants  or  none,  and  as  such  partner,  if  called  to 
testify  in  person,  would  be  testying  in  presently  he  would  be  interested  to  de- 
feat the  suit    lb, 

T.  The  testimony  of  a  witness  as  to  whom  be  gave  credit,  as  members  of  a 
copartoership,  when  selling  goods  to  the  firm,  is  but  the  opinion  of  Uie  wit- 
ness, and  is  not  receivable  in  evidence.    lb. 

8.  The  declarations  of  a  party  sought  to  be  charged  as  a  partner,  are  not  ad- 
missible to  prove  that  he  was  not  a  member  of  such  copartnership.    lb. 

PENALTY. 

1.  Whether  the  sum  specified  in  a  contract,  as  a  penalty  for  the  non-per- 
formance thereof,  shall  be  considered  as  a  penalty,  or  as  liquidated  damagea,  is 
a  question  of  construction,  on  which  the  court  may  be  aided  by  circamstances 
extraneous  to  the  writing.    Ibley  v.  McKeegan^  1. 

2.  Although  the  parties  may  call  the  sum  fixed  upon  in  the  oontract,  a 
**  penalty,"  or  give  it  no  name,  or  style  it  "liquidated  damages,"  the  court  in 
any  or  all  of  such  cases,  treat  the  sum  as  one  or  the  other,  depending  upon  the 
nature  of  the  agreement,  the  surrounding  circumstanoeSi  the  intention  of  the 
parties,  and  the  reason  and  justice  of  the  case.    Jb, 

3.  If^  by  the  agreement,  it  is  doubtful  whether  the  parties  intended  that  the 
sum  specified,  should  be  a  penalty  or  liquidated  damages,  courts  incline  to 
treat  the  contract  as  creating  a  penalty  to  cover  the  damages  actually  Sus- 
tained by  the  breach,  and  not  as  Uquidatod  damages.    lb. 

4.  Where  an  action  was  brought  upon  a  written  agreement,  which  read  as 
follows :  "  I,  J.  M.,  have  this  day  agreed  and  sold,  200  acres  of  land,  the  same 
more  or  less,  [here  follows  a  reference  to  the  lands,]  for  which  I  am  to  receive 
$880.00 ;  $60  of  which  I  am  now  to  receive,  and  the  same  is  to  be  forfeited 
by  If.  F.,  if  he  does  not  pay  the  balance,  on  or  before  the  10th  day  of  April  1854, 
and  then  I  will  give  the  deeds  of  the  aforesaid  places,  at  the  time  the  money 
is  paid.  I,  the  said  J.  M.,  promise  to  give  the  said  M.  F.,  next  April,  together 
with  the  lands,  [h^re  follows  several  items  of  personal  property,  J  and  to  put 
600  rails  on  the  fence  of  the  field.  I ,  also  bind  myself,  under  the  penalty  of 
$60,  to  be  paid  to  the  said  M.  F.,  if  I  fail  in  the  fulfillment  of  the  aforesaid 
agreement;  and  to  the  aforesaid  agreement,  we  both  agn  our  hands ;'^  and 
where  the  petition  claimed  damages  for  the  non-performance  of  the  oontract; 
jffddf  ThaX  the  sum  inserted  in  the  contract,  to  be  paid  on  its  non-fulfilbnent, 
was  designed  by  the  parties  as  a  penalty,  and  not  as  liquidated  damages.    Tb 

6.  A  penalty  provided  by  statute  against  an  act  renders  the  act  illegal, 
tiiough  not  expresdy  proMbited.  The  penalty  amounts  to  a  prohibition. 
Bacon  v.  Zm  ds  (Troy,  490. 

PERFORMANCE. 

1.  Where  a  party  seeks  to  take  a  cause  out  of  the  operation  of  the  statate 
of  frauds,  upon  the  ground  of  a  part  performance,  it  is  indispensable  that  the 
parol  contract,  agreement  or  gift,  shoiUd  be  established  by  clear,  unequivocal 
and  definite  testimony;  and  the  acts  claimed  to  have  been  done  under  the 
contract,  should  be  equally  clear  and  definite,  and  referable  exclusively  to  the 
contract  or  gift.     WiUkimson  v.  WiUiamsoiif  279. 

PLEADING. 

1.  It  is  no  part  of  the  duty  of  a  jury,  nor  have  they  any  right  to  determine 
fix>m  the  pleadings  what  allegations  are  admitted  or  denied.  JfcKinney  v. 
Bdrimanf  154^ 
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2.  It  is  the  province  of  the  court  alone  to  examine  the 
anj  of  the  allegations  are  to  be  taken  as  trae,  for  want  of 
niaJ,  to  80  state  to  the  juiy.    Jh. 

3.  Where  in  an  actien  for  work  and  labor  performedf  the  d 
admitting  the  number  of  da3r8  claimed,  but  denying  that  tt 
worth  the  sum  of  two  dollars  per  day,  and  alleged  that  in 
parties  disagreeing  as  to  the  price,  had  a  settlement,  at  w 
that  the  defendant  should  pay  the  plamtiff  $1.37  1-2  per 
should  pay  one-half  of  the  sum  so  found  due  within  two  wee 
and  the  other  half  in  May  theq  next  following;  and  where  1 
alleged,  that  the  defendant  paid  to  the  plamtiff  twenty  d 
week,  which  the  plaintiff  recefved,  and  that  in  twelve  da) 
ment,  he  tendered  to  the  plaintiff  twenty-six  dollars,  the  b 
then  due,  which  balance  he  pays  into  court ;  and  where  th 
denying  the  settlement  and  agreement,  and  the  payment  anc 
money,  and  also  pleaded  that  the  agreement  was  without 
which  the  defendimt  rejoined  that  there  was  a  good  and  valu 
for  the  agreement ;  and  where  the  court  instructed  the  jury, 
plaintiff  commenced  his  action  for  compensation,  the  parti( 
upon  the  amount  due,  and  fixed  the  time  when  payment  sho 
an  ag^rcement  is  to  be  considered  an  account  stated,  and  is  v 
1.  That  the  answer  of  the  defendant  was  not  a  plea  of  accor 
but  a  plea  of  an  axxx)unt  stated  as  the  amount  to  be  paid,  a 
ment  as  to  the  time  of  payment    2.  That  the  agreement  wi 
in  its  character.     Cool  v.  StonCf  219. 

4.  The  principle  that  an  agreement,  without  oonsideratio 
sum  than  is  due  in  discharge  of  the  debt,  cannot  be  pleaded 
tion  for  the  whole  debt,  does  not  apply  to  cases  where  the  si 
dated.    lb, 

.  5.  If  it  is  claimed  that  the  law  of  the  place  of  contract,  < 
unknown  to  our  law,  such  foreign  law  should  be  proven,  an( 
in  proof,  should  be  properly  averred  or  set  out  in  the  pi 
Brigffa  &  IWhotuer,  464. 

6.  If  a  party  would  introduce  proof  of  the  laws  of  a  forei 
sufficient  to  aver,  as  a  plaintiff,  that  his  right  to  recover  is 
law  or  statute  of  another  state,  where  the  contract  was  mai 
cient  for  the  defendant  to  aver,  that  the  plaintiff  cannot  reo 
the  provisions  of  such  foreign  statute ;  but  he  must  plead  tt 
ute  relied  upon,  and  set  it  out  as  he  would  any  other  fact  in 
court  may  be  able  to  i|p  and  judge,  whether  the  proceeding 
the  defence  tenable,  under  such  law. 

7.  The  system  of  pleading  and  practice  introduced  by  t 
plates  plainness  of  averment,  and  a  dear  and  logical  statemen 
ter  relied  upon  for  a  recovery  or  defence,  with  even  more 
was  necessary  under  the  common-law  practice.    76. 

8.  In  actions  ex  contractu,  as  well  as  in  those  ex  delicto^  the  ] 
a  nolle  prosequi  as  to  a  part  of  the  defendants,  when  they  se 
and  plead  matter  going  to  their  personal  discharge.  Qui 
al,  475. 

9.  So,  when  they  simply  sever  in  their  pleas,  without  look 
of  the  plea.    lb, 

10.  Allegations  in  a  pleading,  not  responded  to^  must  \ 
Pkmnmer  y.  Boads^  687. 

POSSESSION. 

1.  There  may  be  possession  in  fact  of  unimproved  and 
LanguH)r(hy  v.  Myers  et  alj  18. 
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2.  One  who  enters  on  land,  intending  to  take  noBBeesion  of  the  eaxtiro  taet| 
no  part  of  which  is  held  adversely  at  l£e  time  oi  the  entrj,  is  in  pqawaon  U> 
the  extent  of  his  daim.    lb, 

3.  An  entry  upon  land,  with  the  intention  of  clearing  and  fitting  it  fixr  eol- 
tivation,  is  such  an  entrj  as  that  the  jury  may  be.authomd  to  mfei  actual 
possession  from  it    lb. 

4.  Where  in  action  of  forcible  entry  and  detainer,  the  plaintiff,  for  the  pin^ 
pose  of  establishing  actual  possession  of  the  premises,  proved  that  in  the  spring 
of  18&4,  he  had  the  premises,  which  were  unlnclose(l,  surveyed,  and  a  map 
nade ;  that  at  the  same  time,  stakes  were  set  at  the  comers,  and  Uie  trees 
blazed  on  the  boundary  lines ;  that  a  portion  of  the  ground  was  also  snbdi* 
vided  and  laid  off  into  smaller  lots ;  that  stakes  were  set  up  at  the  comers  of 
respective  lots,  rendering  the  boundaries  visible,  in  the  usual  way  of  laying 
out  town  lots ;  .that  a  street  was-  also  made  through  the  adjoining  land  of  the 
plfuntiff,  which  was  graded  so  as  to  extend  some  five  or  seven  feet  on  the 
premises  in  dispute ;  that  the  trees  and  under  brush  growing  on  the  premises 
where  the  street  was  opened,  were  cut  off  and  hauled  away  by  Ae  plaintiff; 
that  the  plaintiff  claimed  to  own  some  of  the  adjoining  lots ;  and  that  he  bad 
sold  lots  adjoining  the  premises  in  dispute,  to  Cerent  persons ;  and  where 

\he  court  instructed  the  juiy,  that  adu^  possession  of  reid  estate  may  be  ahown 
by  any  act  of  possession,  as  where  the  owner  goes  upon  the  land  to  take  pos- 
session, or  to  exercise  any  other  act  of  ownerehip ;  and  if  ^ey  befieved  that 
the  plaintiff  exercised  over  the  premises  those  acts  of  ownership  usu^  ex- 
ercised by  owners  over  land  09  which  they  do  not  actually  reside,  they  mig^ 
infer  actual  possession ;  and  that  it  was  not  necessary  to  such  adxui  posses- 
Bion,  that  tlie  premises  should  be  surrounded  by  a  fencOi  or  boilt  upon;  and 
where  the  jury  found  titiat  the  plaintiff  was  in  the  aiMiial  pessession  of  tilie 
premises,  which  verdict  the  oouit  relUsed  to  set  aside  on  motion ;  Bdi^  That 
the  instruction  was  correct,  and  that  there  was  sufficient  evidence  to  justiQr 
the  jury  in  finding  that  the  plaintiff  had  actual  possession  of  the  premises  at 
the  time  of  the  entry  by  tiie  defendants.    /&. 

5.  Where  in  an  action  of  forcible  entry  and  detainer,  the  oouit  iastnieted 
the  jury  as  follows :  '*  I.  That  if  the  jury  believe  that  there  weie  in<ficatioBa 
upon  the  ground  in  dispute,  at  the  time  defendants  took  posaesslon,  of  its  being 
controlled  and  actually  possessed  by  some  other  person,  it  was  sufficient  tp 
put  defendants  upon  inquiry,  and  they  had  no  right  to  take  possession  of  the 
land  while  it  seemed  to  be  in  the  possession  of  another  person.  3.  If  the  juy 
believe  that  defendants  took  possession  secretly,  and  in  such  way  as  to  avoid 
observation,  they  are  autdiorized  to  believe  that  defendants  meant  to  acquire 
an  undue  advantage,  by  which  they  ought  not  to  be  benefited.  8,  That  if 
the  jury  believe  that  defendants  procured  a  surveyor  t8  run  out  said  lota,  ua- 
der  an  injunction  of  secresy ;  that  they  on  the  same  day  followed  close  on  the 
heela  of  the  surveyor,  with  loads  of  boards  and  posts ;  that  they  commenced 
the  construction  of  a  hasty  unsubstantial  fence,  on  the  side  most  oat  of  view 
from  the  city;  that  tiiey  built  and  finiahed  such  fence  in  the  utmost  haste; 
that  they  put  up  in  the  same  manner,  a  shan^  of  boards  upon  the  V>t)  out  of 
sight  among  the  trees ;  that  these  improvements  were  made  with  the  utmost 
secresy  and  expedition,  the  jury  are  authorized  hence  to  infer  that  the  entiy 
of  defendants  upon  said  premises,  was  by  fraud  and  stealth."  Hdi^  That  tti 
instructions  were  legal  and  proper.    lb, 

.PRACTICE  IN  CIVIL  CASES. 

1.  An  amendment  of  a  petition,  showing  the  character  in  which  the  pkutiff 
Bues,  but  not  changing  the  plaintiff,  is  permissible.    HmU  v.  CoBfykS^  5& 

8.  After  the  filing  of  a  plea  in  abatement,  alleging  that  the  plamtiff  held  the 
cause  of  action  in  a  representative  capacity,  and  not  in  his  own  rights  aod 
after  a  finding  for  l^e  defendant  on  such  plea  in  abatement,  and  before  jndg- 
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rnent  ib  rendered  on  the  finding,  the  plaintiff  may  amend  hia 
ahow.  the  representative  capacity  in  which  he  sues,  upon  01 
oonrt  may  impose.  •  Jh. 

3.  Where  the  allegationa  in  a  petition  for  an  attachment^ 
where  they  are  improperly  alleged,  they  are  to  be  reached  by 
at  the  writ  of  attachment    i&. 

4.  Where  a  question  of  fact  is  tried  by  the  courts  and  itf 
reduced  to  writing,  under  section  1793  of  the  Code,  the  ap] 
review  the  finding  of  the  court  on  such  question,  as  on  a 
trial,  on  the  ground  that  the  verdict  is  against  Uie  evidenc 
warrant  such  review,  all  the  evidence  on  which  the  finding  o 
was  had,  must  be  before  the  appellate  court  Dcmfbrihj  Davi 
its  May,  230. 

5.  Where  there  is  a  motion  for  a  new  trial  upon  some  g^roi 
tip  the  evidence,  the  appellate  court  looks  into  that  evidence  ir 
but  it  cannot  review  fiie  finding  of  the  court  below,  or  of  a 
▼erdict,  on  errors  assigned  thereon.    Bowen  &  King  v.  ifaJe, 

• 

6.  A  set-off  is  not  a  defence  to  an  action,  and  should  1 
lately.    Ib. 

7.  When  the  answer  or  replication  of  a  party,  is  required  1 
oath,  6B  to  any  matter  stated  in  the  previous  pleadings,  and 
such  answer  or  replication  is  evidence  conclusive,  in  favor  of  1 
the  same,  as  to  the  matters  of  fact  about  which  the  oppos: 
disclosure,  unless  it  is  overcome  by  the  testimony  of  two  wit 
witness,  corroborated  by  other  circumstances  and-  &ots,  whj 
testimony  a  greater  weight  than  such  answer  or  replicatic 
equivalent  in  weight  to  one  witness.    Bacon  v.  Lee  db  Gray^ 

8.  A  replication  under  oath,  which  neither  admits  nor  denie 
in  the  pleading  to  which  it  is  a  reply,  and  in  which  the  f 
alleges  that  he  possesses  no  knowledge,  and  has  no  means  < 
to  such  facts,  and  calls  upon  the  opposing  party  to  prove  tl 
the  answer,  is  no  testimony  upon  the  facts  in  controversy,  a 
the  same  effect  as  the  testimony  of  a  witness.    Ib. 

9.  A  replication  under  oath  to  matter  stated  in  the  answei 
such  reply  was  called  for,  is  not  evidence  for  the  party  mak 
cation.    Ib. 

10.  Where,  after  a  change  of  venue  is  ordered,  the  adversi 
re-docket  the  cause,  and  the  party  taking  the  change,  makes  : 
appears  by  his  attorneys,  and  proceeds  to  the  tnal  of  the 
assign  for  error  in  the  appellate  court,  the  decision  of  the  cour 
the  cause.    JEkJdes  v.  Kennyj  539. 

11.  Where  a  plaintiff  dismisses  his  suit,  he  is  liable  fof  all 
made  in  the  case,  and  not  alone  for  those  that  may  be  taxed 
suit  a  dismissed.    Acres  v.  Hancock,  668. 

12.  A  plaintiff  cannot,  by  dismissing  his  suit,  and  paying 
return  of  the  writs  and  process  in  the  hands  of  the  officer,  av( 
of  the  costs  mad^  thereon.    Ib. 

13.  Where  a  transcript  from  a  justice  of  the  peace,  doe 
amount  of  the  costs  in  the  case,  the  District  Court  may  requi 
certify  to  that  court,  the  amount  of  such  costs.    Ib. 

14.  If  a  party  desires  to  have  the  appellate  court  review  tb 
District  Court,  in  sustaining  or  overruling  a  demurrer,  he  must 
in  chief  to  be  rendered  in  that  court,  on  the  demurrer.  PI 
687. 
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FSACnCB  IN  CHANCERT  CASES. 

1.  Where  thera  are  several  reapoudetiU  M  ft  bill  in  equity,  against  wbon 
tbe  same  claim  to  relief  is  made,  some  or  wbom  denj  the  right  of  the  com- 

etlnant  W  the  relief  sought,  while  othert  allow  deAolti  to  be  entered  agaiDit 
sm,  the  complainant  is  not  entitled  to  a  decree  sguuBt  those  in  dctantt, 
unless  he  eotaJiliahfe  hia  right  to  the  relief  prayed  fi>r  against  those  ybo  tan 
tpfearoi.    Pieraon  v.  Da^  ti  aL,  410. 

3.  K  complaint  in  Chancery  is  ie()uired  to  satiafy  the  chancellor  that  be  ii 
entitled  to  relief  although  there  has  been  do  appeanncfl  by  the  nsiion- 
dent    lb. 

It  of  eqnity  in  Che  complainant's  cms,  Im 

4  Where  a  creditor's  bill  was  filed  in  September,  1861,  which  did  M 
reqaire  the  reapondenta  to  answer  under  oath,  aod  the  answer  to  wbidi  m 
Bol  Bwom  to ;  and  wherc^  after  tbe  cause  had  been  pending  two  or  thist 
toimg,  Mid  oTer  a  year,  the  respondents  asked  and  obCaiDed  leave  to  file  m 
amended  answer,  in  tbe  nature  of  ■  plea,  and  on  the  16th  of  June,  leaG,  filed 
•n  answer,  conmsting  of  the  entire  former  one,  with  an  adiCtion  setting  up 
other  matter,  which  amended  answer  was  sworn  to ;  Htid,  That  the  answer 
muld  not  be  treated  as  a  (worn  aniwer.    Dt  Fnmet  v.  Hmeari  H  aL.  iU. 

G.  Where  In  a  proceeding  seeking  the  spedfic  perfbrmance  of  a  coatnKl  Ibr 
the  convejance  cf  Iwid,  a  controversy  aroeo  in  the  Supreme  Court,  whether 
the  complainant  bad  in  tbe  District  Court,  ictroduced  certain  receipts  (Dow  lot) 
■bowing  the  payment  of  the  purchase  money ;  and  where,  upon  the  el  .parte 
afiiciavilE  submitted  by  the  parties,  at  to  the  fact  in  cootroversy,  it  was  Idt  b 
n^at  doubt,  whether  such  receipts  had  been  produced  and  oBered  in  endcoce; 
Bdd,  That  the  court  might  cither  determine  the  case  upon  the  record  ind  SIS' 
davits,  or  might,  in  tbe  exercise  of  a  sound  discretion,  remand  the  csust^  Sr 
ttie  purpose  of  having  Uis  District  Court  embody,  in  a  profjcr  bill  of  ezcep- 
tioiu,  the  Uott  ai  to  the  proof  made  on  the  heaiiog.     Taaker  v.  MiH^vlt,  Uli 

6.  Where  a  bill  in  chanceiy  charges  material  bets,  to  be  within  the  know- 
ledge, and  certain  acts  to  have  been  done  at  the  instigation,  of  the  re^nden^ 
and  the  answer  doee  not  respond  to  such  charges,  such  diarges  are  to  ba  uku 
M  true.     Complon  t.  Oomtr,  ST7. 

7.  A  respondeat  hi  chancery  cannot  pray  anything  in  bis  answer,  eiceptto 
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the  case  in  the  District  Court     QarTtOiaa  v.  The  Slate,  333. 

3.  If  the  fhcta  alleged  in  the  aUBdavit  are  uot  correctly  ntated,  the  pnweentu' 
should  cause  the  justice  to  certify  the  true  state  of  the  transaction.    lb. 

3.  On  appeal  to  the  District  Court,  in  a  criminal  case,  the  record  froia  tte 
jnsUoe  constitutes  no  part  of  tbe  evidence,  on  the  trial  anew  in  the  DiMnA 
Court    Bryan  v.  The  Stalt,  3*3. 


4.  A  warrant  of  arrest  la  a  criminal  case,  which  foUoirs  n 
form  given  in  the  Codo,  is  legally  suQlcient.    Deaint  v.  The  Stait,  143. 

5.  An  ioformatioD  that  tbllowt  the  statute  in  avery  essential  requisl^  i> 
mlQcient    lb. 


IITDBX. 


6.  Where  aa  informaticm  was  snbscribed  and  sworn  to 
state  of  Iowa,  Benton  coonty: — I,  James  L.  Pauly,  being  (I 
«nd  aaj,  that  I  believe  the  oaatters  and  thin^  set  forth  in  tl 
going  informatbn,  are  tme,**  which  was  signed  by  the  depoi 
the  jurat  of  a  justice  of  the  peace  was  attached ;  JTefef,  Th 
was  properlj  subscribed  and  sworn  to.    Ih. 

7.  Where  a  motion  is  made  to  dismiss  an  appeal  in  a'cfii 
nfficiency  of  the  affidavit  of  appeal,  the  &ct8  stated  in  tha  i 
taken  as  true.    Beekmtm  y.  The  StaUy  452. 

8.  If  the  State  wishes  to  controvert  the  statements  of  fl 
appeal,  as  to  the  testimony  given  on  the  trial  before  the  Jus! 
be  obtained  requiring  the  justice  to  cortify  to  the  District  < 
dence  on  the  trial  before  him.    lb, 

9.  Where  an  affidavit  for  an  appeal  in  a  criminal  case,  sets 
against  the  defendant,  and  avers  tJiat  the  State  has  failed  to 
laid  in  the  information ;  that  the  judgment  of  the  justice  wi 
contrary  to  the  evidence ;  and  that  ii^ustice  has  been  done  tl 
suffioient  to  entitle  the  defendant  to  an  i^>peal,  and  to  ha 
of  the  jiBtioe  leveraed,  or,  at  least,  to  a  new  trial  in  the  D 

10.  Section  309i  of  the  Code,  requires  that  the  supreme 
stay  of  proceedings,  shaU  make  the  order,  and  prescribe  the 
recognizance.    The  State  v.  McCloskey^  496. 

11.  The  recognizance,  or  a  copy  of  it,  should  be  returned 
Court,  with  the  record  of  the  case;  and  that  court,  where  the 
and  remanded,  should  make  an  order  concerning  the  future  a< 
charged,  answering  to  the  condition  of  his  undertaking.    lb. 

PRESUMPTION. 

1.  In  the  absence  of  any  showing  to  the  contrary,  the  pre 
there  was  sufficient  evidence  to  authorize  the  judgment,  and 
ceedings  were  reg^ular.    Brady  v.  Malanej  146. 

2.  The  appellate  court  wiU  presume  in  favor  of  the  regul 
eaedings  of  arbitrators.    McKinney  v.  The  Western  Stage  Co., 

3.  Where  a  judgment  in  a  criminal  ease,  rendered  in  the  ] 
Oaurt,  after  a^jndg^ng  that  the  State  recover  a  fine  of  two 
and  that  execution  issue  therefor,  contained  the  following  ] 
fyuther  be  it  ordered,  that  the  clerk  make  out  a  mittimus  to  tl 
county,  to  confine  the  body  of  the  prisoner  in  the  Polk  eo\ 
space  of  six  months;"  JSeidj  1.  That  the  judgment  was  irreg 
that  its  meaning  was,  that  the  defendant  be  imprisoned  for  t 
therein,  besides  paying  the  fine  of  two  hundred  dollars ;  2.  T 
did  not  show  that  there  was  a  sufficient  jail  in  the  county 
ment  was  rendered,  the  presumption  was  in  favor  of  the  reg^ 
ceedings  of  the  court  below,  and  the  court  could  not  say  tl 
directing  the  imprisonment  of  the  defendant  in  a  different  co^ 
The  State,  664. 

PROMISSORY  NOTES. 

1.  Where  an  action  was  brought  on  three  promiasorym 
account,  to  which  the  defendant  answered,  alleging  that  he 
account;  that  the  promissory  notes  were  signed  by  him  m 
notes  only,  for  the  benefit  of  St.  M.,  who  was  the  real  deb 
them  in  circulation ;  that  the  larger  of  said  notes  was  afterwa 
paid  by  St  M. ;  that  the  other  two  notes  came  into  the  han 
who  obtained  payment  of  them,  by  suit^  judgment,  and  oxe( 
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held  an  execution  against  S.,  in  favor  of  L^  with  instraotioDa,  la  levy  vpoa 
the  same  as  the  property  of  said  S.,  which  was  aooordinglj  done  bj  the  aberi^ 
»nd  he  then  took  said  note  into  his  possessioQ ;  and  where  the  ^MOtiff  mered 
for  a  rule  on  the  sheriff  to  deliver  up  said  note,  that  it  might  be  giyen  m  eri- 
dence  on  said  trial,  which  rule  the  court  reftised  to  make,  b«t  pennitted  mi 
pUuntiff,  agamst  defendanVs  objection,  to  Introduce  copies  of  said  iKVte,  aad 
&)e  assignment,  properly  proven ;  Hdd^  1.  That  the  court  erred  in  refusing  tliA 
rule,  requiring  the  sheriff  to  surrender  the  note;  2.  That  secoBdaiy  evidenea 
of  the  note  and  assignment  was  rendered  necessary  by  the  wrongftd  act  cf  d^- 
fendant ;  and  that  if  its  admission  was  erroneous^  the  defendant  eoold  nftt  \tk» 
advantage  of  the  error.    Ldman  v.  Cchb,  634. 

15.  The  alteration  of  apromiasory  note,  with  the  assent  of  the  au^w,  at  Urn 
time  oi,  or  after,  the  alteration,  does  not  render  it  void.  €kimaleai  t. 
Briggs^  559. 

16.  Where,  in  an  action  on  a  promissory  note,  by  the  indortee,  against  the 
makers  and  indorser,  it  appeared  from  the  evidence,  that  the  note  was  made 
on  the  29th  of  July,  1856,  and  was  due  on  the  first  of  November  foDowiag; 
that  the  note,  at  the  time  of  its  execution,  did  not  contain  the  wtxsds,  "wilk 
ten  per  cent,  interest;"  that  the  words  were  inserted  after  the  execotaosof  the 
note,  but  by  whom,  or  at  what  precise  time,  is  not  known ;  that  bef<»e  the 
maturity  of  the  note,  J.,  one  of  the  makers,  left  the  state,  and  was  msolvent; 
that  between  the  first  and  tenth  of  November,  1856,  B.,  the  othw  maker  of 
the  note,  called  upon  the  attorney  of  the  plaintiff,  for  the  purpose  of  geCtiiig 
the  same  to  send  to  the  residence  of  his  co-maker,  for  payment;  that  the  note 
was  delivered  to  him,  he  giving  a  receipt  therefor,  at  which  time  the  note  con- 
tained  said  speciflcatimi  as  to  interest;  that  B.  recommended  plaintiff  to  buy 
the  note ;  thab  after  B.  knew  of  the  alteration  of  the  note,  be  instructed  pUa- 
tiff's  attorney,  to  bring  suit  thereon ;  and  that  he,  at  no  time,  before  the  eos- 
mencement  of  the  suit,  made  any  objection  to  the  alteration  of  the  note;  BH 
That  the  assent  of  B.  to  the  alteration  might  have  been  roMOPafaly  infened, 
and  that  he  was  liable  to  pay  the  note.    Ih. 

BECOGNIZANGB. 

1.  In  proceedings  agunst  bail  on  aciirt  facia9^  the  burdesi  of  proof  ii  on 
the  defendant,  to  show  cause  why  the  recognizance  should  not  be  eBtreated. 
The  State  of  Iowa  v.  (7orr,  289. 

2.  The  execution  of  the  reoognizanoe  will  be  taken  as  proved,  unksi  denied 
under  oath.    Jb. 

3.  Where  in  a  proceeding  on  acire  facias  to  estreat  a  recoguhance,  it  ap- 
peared from  the  record,  that  the  warrant  for  the  arrest  of  the  prindpel  wee 
issued,  March  5,  1855 ;  that  the  recognizance  was  dated  May  25,  1855  ;^  and 
filed  with  the  clerk  of  the  District  Court,  June  %  1855 ;  and  that  the  afBdarik 
of  the  bail,  that  he  possessed  the  qualifications  prescribed  by  the  statute  f<r 
bail,  was  indorsed  on  the  recognizance ;  and  wh^  it  did  not  appear  from  the 
record,  by  whom  the  recognizance  was  taken  or  accepted ;  or  thai  the  party 
accused  was  under  arrest,  or  required  to  give  bail ;  or  that  the  amount  a  the 
bail  had  been  fixed  by  ttie  court ;  or,  if  the  recognizance  was  taken  by  a  jofr' 
tloe  of  the  peace,  that  he  had  authority  to  take  it;  Hdd^  1.  That  no  sbch 
connection  was  shown  to  exist  between  the  indictment  against  the  prindpal, 
and  the  recognizance  declared  on,  as  would  authorize  the  court  to  ruiet  that  it 
was  part  of  the  record  in  that  cause ;  or  if  so,  that  it  was  rightfully  a  part  d 
it;  2.  That  the  affidavit  of  the  baU  as  to  his  qualifications,  indorsed  on  the 
recognizance,  was  not  sufficient  to  give  vitality  and  effect  to  the  recognizaBce, 
or  to  show  that  it  was  ever  taken  or  accepted  as  a  valid  undertaAang,  by  a 
court  or  nmgistrate,  of  competent  authority.    Ih. 

4.  Where  it  does  not  appear  firom  a  recognizance,  that  it  was  taken  or  a^ 
oepted  as  a  valid  undertakmg,  by  a  court  or  magistrate  of  competent  authority, 
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action:  2.  That  the  demurrer  to  the  evidence  admitted  the ; 
the  note  was  the  deed  of  the  defendant,  and  must  be  so  trei 
the  court  erred  in  sustaining  the  demurrer,  and  rendering' 
defendant    lb, 

6.  A  party  in  possession  of  a  promissoiy  note  bj  ami'gnnw 
be  the  owner.    KeUey  v.  JFbrd,  140. 

I.  When  the  note  is  assigned  before  maturity,  such  assigmi 
evidence,  that  the  note  was  received  by  the  holder,  upon  a  ^ 
ation,  in  the  usual  course  of  business.    Ih. 

8.  Whatever  may  be  the  state  of  facts  as  to  the  consider 
maker  and  payee,  there  is  no  presumption  against  the  holdei 
paid  a  valuable  consideration  for  the  note ;  and  a  jury  will  no 
any  evidence  of  fraud  or  want  of  consideration,  between  the 
the  note,  to  infer  that  it  was  assigned  after  maturity,  or  tha 
was  paid  for  it  by  the  holder.    lb, 

9.  The  asslg^nment  itself  imports  a  consideration,  and  unti 
of  consideration  is  rebutted,  the  holder  need  offer  no  other  ; 

10.  Where  the  maker  of  a  promissory  note  claims  that  the 
tjhe  note,  with  notice  of  fraud,  or  want  of  consideration  in  i 
notice  must  be  proved ;  and  the  assignee  cannot  be  charged 
by  reason  of  any  want  of  diligence  on  his  part,  in  ascertainiDj 
feiud  or  want  of  consideration,  even  when  he  is  in  a  situi 
&cts  could  be  ascertained  by  inquiry.    lb. 

II.  Where  there  is  a  sufficient  defence,  as  between  the  paj 
of  a  promissory  note,  the  innocent  holder  cannot  be  called 
when,  or  upon  what  consideration,  the  note  was  transferred 
came  into  his  hands,  until  after  something  has  been  shown  f 
/Uea  of  his  poeaesBion.    Jb, 

12.  Where  suit  is  brought  on  a  promissory  note  in  the  nan 
to  which  the  defendant  pleads  fraud  and  the  want  of  oonsi 
of  showing  the  fhiud  and  the  want  of  consideration,  and  ti 
not  a  bona  Jide  holder  of  the  note,  for  a  valuable  consdderatid 
of  the  alleged  f^ud,  rests  upon  the  defendant    Jb. 

13.  Where  in  an  action  by  the  indorsee  of  a  promissory 
maker  and  indorser,  the  court  instructed  the  Jury,  "  that  if  1 
dorser  was  released,  by  want  of  notice  of  non-payment,  still, 
that  he  subsequently  promised  to  pay  the  note,  he  could  be  I 
where  it  was  insisted  in  the  Supreme  Court,  that  the  instru*  i 
been  qualified,  by  informing  the  jury  that  such  promise,  in 
indojaer,  must  have  been  made  with  the  knowledge  that  he  b  i 
and  where  there  was  nothing  in  the  record  to  show  that  1 1 
was  asked  or  insisted  on  ai  the  trial ;  Held,  1.  That  while  the 
have  more  f\]lly  stated  the  law,  with  the  qualification  insist ; 
giving  the  won!  promise  its  proper  legal  signification,  there  ^  i 
probability  that  the  jury  was  misled  by  the  instruction,  to  tl  i 
appellant ;  2.  That  the  party  having  failed  to  ask  for  a  quali 
atruction  of  the  court,  below  could  not  make  the  error  in 
ground  of  complaint  in  the  appellate  court    AuU  v.  Sloanf  I 

14.  Where  in  an  action  by  the  indorsee  of  a  promissoiy 
tiie  defendant  to  one  B.,  who,  by  his  attorney  in  fact,  one 
aame  to  the  plaintiflf^  the  defendant  pleaded  that  the  note  wa  i 
of  the  plaintiff,  but  of  said  S.,  which  was  denied  by  the  replic ; 
on  the  triid  of  the  cause,  the  plaintiff  offered  said  note  in  ev 
upon  the  attorney  of  defendant  asked  to  inspect  the  same, :  i 
it  was  handed  to  him ;  and  where  the  said  attorney  (who  i 
ioT  one  L.),  then  handed  the  note  to  the  sherifi^  who  was 
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held  an  execution  against  S.,  in  fkyor  of  h^  with  instraoticn^  to  levf  upon 
the  same  as  the  property  of  said  S.,  which  was  acoordinglj  done  hj  the  sberil^ 
and  he  then  took  said  note  into  his  posaessioD ;  and  where  the  plnntiff  moTed 
for  a  rule  on  the  sheriff  to  deliver  up  said  note,  that  it  might  be  giyen  in  en- 
dence  on  said  trial,  which  rule  the  court  reilised  to  make,  bvt  permitted  said 
plaintiff,  against  defendant's  objection,  to  introduce  copies  of  said  note,  aid 
the  assignment,  properlj  proTen ;  Meld^  1.  That  the  court  erred  in  refuang  th« 
rule,  requiring  the  sheriff  to  surrender  the  note ;  2.  That  secondaiy  eridenoe 
of  the  note  and  assignment  was  rendered  necessary  by  the  wrongfal  act  of  de- 
fendant ;  and  that  if  its  admission  was  erroneous,  the  defendant  eould  not  tikt 
advantage  of  the  error.    Ldman  v.  C<M,  634. 

16.  The  alteration  of  a  promissory  note,  with  the  assent  of  the  Btudcer,  at  the 
time  o^  or  after,  the  alteration,  does  not  render  it  void.  Chriouieai  r. 
Brigffs,  669. 

16.  Where,  in  an  action  on  a  promissory  note,  by  the  indorsee,  agtinst  the 
makers  and  indorser,  it  appeared  from  the  evidence,  that  the  note  was  made 
on  the  29th  of  July,  1866,  and  was  due  on  the  first  of  November  fcdlowing; 
that  the  note,  at  the  time  of  its  execution,  did  not  contain  Uie  words,  "with 
ten  per  cent,  interest ;"  that  the  words  were  inserted  after  the  execution  of  the 
note,  but  by  whom,  or  at  what  precise  time,  is  not  known ;  that  before  tba 
maturity  of  the  note,  J.,  one  of  Uie  makers,  left  the  state,  and  was  insolvent; 
that  between  the  first  and  tenth  of  November,  1866,  B.,  the  other  maker  of 
the  note,  called  upon  the  attorney  of  the  plaintiff,  for  the  purpose  of  gettintg 
the  same  to  send  to  the  residence  of  his  co-maker,  for  payment;  that  the  note 
was  delivered  to  him,  he  giving  a  receipt  therefor,  at  which  timo  the  note  con- 
tained  said  s^ification  as  to  interest;  that  B.  recommended  piaintSff  to  buy 
the  note;  thab  after  B.  knew  of  the  alteration  of  the  note,  he  instructed  pbuB- 
tifi^s  attorney,  to  bring  suit  thereon ;  and  that  he,  at  no  time,  before  the  con- 
mencement  of  the  suit,  made  any  objection  to  the  alteration  of  the  note;  MtU, 
That  the  assent  of  B.  to  the  alteration  might  have  been  reaflonably  infeivBd, 
and  that  he  was  liable  to  pay  the  note.    Ih. 

BEOOGNIZANGS. 

1.  In  proceedings  against  bail  on  scire  fadatf  the  burden  of  proof  is  on 
the  defendant,  to  show  cause  why  the  recognizance  should  not  be  estreated. 
The  State  of  Iowa  v.  Carr^  289. 

2.  The  execution  of  the  reoognisanee  will  be  taken  as  proved,  unlesB  dnutd 
under  oath.    lb, 

3.  Where  In  a  proceeding  on  scire  facias  to  estreat  a  recognizance,  it  ap- 
peared ftom  the  record,  that  the  warrant  for  the  arrest  of  the  principal  was 
issued,  March  6,  1866 ;  that  the  recognisance  was  dated  May  26,  1856  ;•  and 
filed  with  the  clerk  of  the  District  Court,  June  7,  1856 ;  and  that  the  affldarit 
of  the  bail,  that  he  possessed  the  qualifications  prescribed  by  the  statute  fbr 
bail,  was  indorsed  on  the  recognizance ;  and  wh^re  it  did  not  appear  fiom  ^ 
record,  by  whom  the  recognizance  was  taken  or  accepted ;  or  itaJt  the  party 
accused  was  under  arrest,  or  required  to  give  bail ;  or  that  the  amount  at  Um 
bail  had  been  fixed  by  the  court ;  or,  if  the  recognizance  was  taken  by  a  jofr* 
tice  of  the  peace,  that  he  had  authority  to  take  it;  Seldy  1.  That  no  siich 
connection  was  shown  to  exist  between  the  indictment  against  the  prindpal, 
and  the  recognizance  declared  on,  as  would  authorize  the  oourt  to  infer  th^  it 
Was  part  of  the  record  in  that  cause ;  or  if  so,  that  it  was  rightfully  a  part  of 
it;  2.  That  the  aiBdavit  of  the  bail  as  to  his  qualifications,  indoned oo  the 
recognizance,  was  not  sufficient  to  give  vitality  and  effect  to  tte  reoognizaDce, 
or  to  show  that  it  was  ever  taken  or  accepted  as  a  valid  undertaking^  by  a 
court  or  magistrate,  of  competent  authority.    lb. 

4.  Where  it  does  not  appear  from  a  recognizance,  that  it  was  taken  or  ac- 
cepted as  a  valid  undertakmg,  by  a  court  or  magistrate  of  competent  authorial 


INDEX. 


it  does  not  become  a  part  of  the  record,  and  no  judpneni 
•gainst  the  obligors  for  the  penaltj  contained  thereuu    Ih. 

5.  A  recognizance  in  a  criminal  case,  not  capital,  cannot 
eedeas  on  writ  of  error,  nnless  allowed  by  a  judge  of  the 
provided  by  section  3090  of  the  Code ;  and  without  such  < 
the  District  Court,  under  section  3230,  possesses  no  power 
nizance.     The  State  y.  McCloskey^  496. 

6.  Section  3094  requires  that  the  supreme  judge  ordering 
lugs  shall  make  the  order,  and  prescribe  the  conditiona 
ance.    Ih, 

*l.  The  recognizance,  or  a  copy  of  it,  should  be  retume 
Court,  with  the  record  of  the  case ;  and  that  court,  where  th 
and  remanded,  should  make  an  order  concerning  the  Aiture 
charged,  answering  to  the  condition  of  his  undertaking.    / 

8.  Where  scire  facias  <m.  a  recognizance  alleged  that  c 
conyicted  under  an  indictment  for  defacing  a  school-house 
pay  a  fine  of  one  hundred  dollars ;  that  H.  sued  out  a  wr 
was  ordered  that  the  defendant  be  held  to  bail  in  the  si 
dollars,  with  sureties  for  an  equal  amount,  for  his  appean 
fendant  and  one  C.  came  into  open  court,  with  the  said  H.,' 
edged  themselves  to  owe  and  be  indebted  to  the  State  of  ] 
condition  of  the  reoogtiizance  was  as  follows:  "  Now,  if  ^ 
out  a  writ  of  error  to  the  Supreme  Court,  and  prosecute  tl 
said  court,  and  obey  the  requisitions,  order  or  judgment  < 
premises,  then  the  above  obligation  to  be  void  f  that  the  sa 
District  Court  was  rendered,  and  it  was  ordered  that  furl 
had  in  the  District  Court,  not  inconsistent  with  the  opinic 
Court;  that  a  writ  oi pnxedendo  issued  accordingly  comm 
ceedings,  as  if  no  judgment  had  been  rendered,  or  writ 
that  aiterwards,  at  the  May  term,  1855,  the  said  H.,  t 
solemnly  called,  came  not,  and  the  court  ordered  that  his  c 
Ises  be  entered ;  and  where  the  defendant  answered,  denyin 
out  a  writ  of  error ;  and  averring  that  there  was  no  law 
cognizance ;  that  there  was  no  requisition,  order  or  judgmi 
Court,  that  H.  was  called  upon  to  obey ;  and  that  H.  had 
dition  of  his  recognizence ;  and  where,  on  the  trial,  the  S 
dence  the  writ  of  procedendo^  which  contained  no  specUJ 
H.,  but  is  in  the  usual  form,  which  was  all  the  evidence  < 
State ;  and  where  the  defendant  proved  by  the»clerk  of 
that  there  was  no  writ  of  error  in  that  causey  on  file  in  Ms 
upon  this  evidence,  the  court  found  for  the  State,  and  ] 
against  the  defendant ;  HeU^  1.  That  the  scire  facias  did  i 
evidence  show  any  breach  of  the  condition  of  &e  recogni 
judgment  below  was  erroneous^    Ih 

RELEASE. 

1.  In  an  action  on  an  implied  assumpsit  against  severs] 
prosequi  as  to  a  part  of  the  defendants,  is  not  regarded  as  e 
and  therefore,  it  does  not  operate  to  discharge  the  other  dc 
V.  MerriU  ei  ai,  475. 

REPLEVrsr. 

1.  Replevin  may  be  sustained  on  the  right  of  possession 
out  reference  to  the  ownership  or  right  of  property.    McCc 

2.  Where  in  an  action  of  replevin,  the  plaintiff  asked  tb 
the  jury  as  follows:  "  1.  That  it  is  not  necessary  in  replev 
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4.  An  indictment  wbioh  obarg«6  that  the  defendant  "wQlAiSf  obBtraeted 
the  public  road  (deecribing  it)  contrary  to  law, "  sufficiently  ayefs  that  the  ad 
chained  was  unlawfully  done.     Ccuppe  t.  THa  State,  502. 

5.  Where  an  indictment  for  obstructing  a  public  road  described  the  road  as 
follows:  "The  pubUo  road  or  highway  leadmg  from  Fort  Dodge  to  Fort  Des 
Moinea,  Iowa,  on  the  east  side  of  the  Des  Moines  river,  lying  and  being  in 
Boone  township,  Boone  county,  Iowa;"  Heldf  That  the  road  was  suffioentl^ 
described  in  the  indictment   Ih. 

SCIRE  FACIAS. 

1.  A  acire  fadaa  is  the  proper  mode  of  proceeding  to  revire  a  judgment^ 
and  must  be  brought  in  the  county  where  the  judgment  was  obtaiiMd. 
Camea  ▼.  CrandaU,  161. 

2.  In  proceedings  against  bail  on  Bare  facioB^  the  burden  of  proof  is  on  Oe 
delf^ndant,  to  show  cause  why  the  reoognizanoe  should  not  be  estareated.  Tk 
SUdt  of  Iowa  y.  Oarr,  289. 

3.  The  execution  of  the  recognizance  will  be  taken  as  proyed,  unlesB  denied 
under  oath.    lb. 

4.  Where  in  a  proceeding  on  acAns  fadaa  to  estreat  a  recogninnoe,  it  a^ 
peared  from  the  record,  that  the  warrant  for  the  arrest  of  th^principBl  wh 
issued  March  6,  1855 ;  that  the  recognizance  was  dated  May  25,  1865 ;  and 
filed  with  the  derk  of  the  District  Court,  June  "7,  1855 ;  and  that  the  affidavit 
of  the  bail,  that  he  possessed  the  qualifications  prescribed  by  the  statate  ftr 
bail,  was  indorsed  on  the  reoogmzanoe ;  and  where*  it  did  not  appear  fit»  tto 
record,  by  whom  the  recognizance  was  taken  or  accepted;  or  that  the piitjr 
accused  was  under  arrest,  or  required  to  giye  bail ;  or  that  the  ttoount  cf  the 
bail  had  been  fixed  by  the  court;  or,  if  the  recognizance  was  taken  by  a  joi- 
tice  of  the  peace,  that  he  had  authority  to  take  it;  Hdd,  1.  That  no  such  con- 
nection was  shown  to  exist  between  the  indictment  against  the  principal,  and 
the  recognizance  declared  on,  as  would  authorize  the  court  to  infer  that  it  was 
part  of  the  record  in  that  cause ;  ot,  if  so^  l^at  it  was  rightfully  a  part  of  it; 
2.  That  the  affidayit  of  the  bail  as  to  his  qualifications,  indorsed  on  the  ree(«> 
nizanoe,  was  not  sufficient  to  giye  yitality  and  efifeot  to  the  recognizance,  or  to 
show  that  it  was  eyer  taken  or  accepted  as  a  yalid  undertaking,  by  a  court  or 
magistrate,  of  competent  authority.    Ih, 

5.  Where  a  scire  facias  on  a  recognizance  alleged  that  one  H.  haying  been 
oonyicted  under  an  indictment  for  defacing  a  school-house,  was  sentenced  to 
pay  a  fine  of  ^ne  hundred  dollars;  that  H.  sued  out  a  writ  of  error;  that  it 
was  ordered  that  the  defendant  be  held  to  bail  in  the  sum  of  one  hundred  M- 
lars,  with  sureties  for  an  equal  amount,  for  his  appearance ;  that  the  defejadant 
and  one  C.  came  into  open  court,  with  the  said  H.,  and  each  admowledged 
themselyes  to  owe  and  be  indebted  to  the  state  of  Iowa,  kc ;  that  the  condi- 
tion of  the  recognizance  was  as  follows :  "  Now,  if  the  said  H.  diall  sue  out  a 
writ  of  error  to  the  Sufnvme  Court,  and  prosecute  the  same  to  efl^  in  nid 
court,  and  obey  the  requisitions,  order  or  judgment  of  the  same,  in  the  prem- 
ises, then  the  aboye  obligation  to  be  yoid ;  "  that  the  said  judgment  of  the 
District  Court  was  rendered,  and  it  was  ordered  that  fUrther  proceedings  be 
had  in  the  District  Court,  not  inconsistent  with  the  opinion  of  the  Supreme 
Court ;  that  a  writ  of  procedendo  issued  accordingly,  commanding  furth«'  pvo* 
oeedings,  as  if  no  judgment  had  been  rendered,  or  writ  of  error  sued  out; 
that  afterwards  at  the  May  term,  1855,  the  said  H.,  though  three  times 
solemnly  called,  came  not,  and  the  court  ordered,  that  his  default  m  the  prem- 
ises be  entered ;  and  "vdiere  the  defendant  answered,  denying  that  H.  had  soed 
out  a  writ  of  error ;  and  ayerring  that  there  was  no  law  authorizing  the  re- 
cognizance ;  that  there  was  no  requisition,  order  or  judgment  of  the  Soprona 
Court,  that  H.  was  called  upon  to  obey ;  and  that  H.  had  performed  the  ocn^ 
dition  of  his  recognizance ;  and  where  on  the  trial,  the  State  offered  in  eri* 
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oopy  at  his  aHeeping  room,  over  the  store  of  R.  S.  A.,  hy  oi 
'  attorneys,  this  13th  day  of  April,  1855— -the  above-named 

^  fourteen  years  of  age,  and'  being  a  member  of  the  famil; 

where  at  the  term  of  the  District  Court  to  which  the  no 
the  defendant  appeared  specially,  and  moved  to  set  asid 
motion  was  overruled  by  the  court ;  Siddf  1.  That  the  reti 
not  showing  that  the  house  of  £.  £.  6.  was  the  usual  plao 
defendant,  and  that  Mrs.  G.  was  a  member  of  defendai 
That  the  court  erred  in  overruling  the  motion.  Conve 
ren,  158. 

2.  Where  an  original  notice  is  served  by  leaving  a  cop 
of  residence  of  the  defendant,  the  return  must  show  thi 
whom  the  copy  is  left,  is  a  member  of  the  same  famQ; 
ant    lb. 

3.  Where  a  defendant,  at  the  first  term  after  the  oommei 
after  his  motion  to  quash  the  return  on  the  original  notice 
insufficiency,  has  been  overruled,  filed  his  answer,  and  appl 
a  continuance ;  and  where,  at  the  second  term,  the  cause  w 
tq  aiford  time  to  obtain  the  sworn  reply  of  the  plaintiff,  ( 
fendant;  and  where,  at  the  third  term,  the  cause  was  t 
rendered  against  the  defendant ;  and  where  the  defendai 

I  Supreme  Couft,  assigned  for  error  the  decision  of  the  cc 

I  motion  to  quash  the  return  on  the  original  notice ;  Jleldy  Tl 

had  been  driven  into  a  trial  at  the  first  term,  he  would  ha 
f  to  raise  the  question  as  to  the  sufficiency  of  the  retiun,  in  1 

g  but  that  having  had,  to  prepare  for  trial,  more  than  all  the  i 

obtained  ordinarily,  had  the  service  been  held  insufficient 
motion  to  quash  the  return  was  an  error  that  worked  no  i 
i-  lant)  and  d  which  he  could  not  complain  in  the  appellate 

f 

RIPARIAN   OWNER. 

1.  The  proprietor  of  land  upon  the  bank  of|  and  ac^aoen 
river,  does  not  own  to  the  middle  of  the  main  channel  of  tb 

^  water  mark,  but  to  high- water  mark  only.    Haighi  v.  The  { 

't 

2.  Such  proprietor  owns  to  the  edge  of  the  bank  of  the  \ 
bed  of  the  river  belongs  to  the  public,    lb. 

'  ROAD. 

i  1.  An  order  of  the  county  court  establishing  a  road,  is  no 

the  rights  of  any  person,  as  distinguished  from  the  public 
allowed  by  law,  fiK>m  such  an  order.    Myen  v.  9mms,  5O0 

V  2.  A  writ  of  o&rUcrafri  is  the  proper  method  of  trying 

validity  of  the  proceedings  of  the  county  court  in  establish 

3.  Where  the  plaintiff  and  twenty-one  other  persons 
establishment  of  a  road,  and  upon  the  coming  in  of  the  rep 

^  sioners  appointed  to  examine  as  to  its  expediency,  the  def< 

nine  other  persons  remonstrated  against  its  being  establish 
defendant  claimed  compensation  for  the  damages  he  would 
was  opened,  which  were  assessed  by  appraisers,  and  paid 
use ;  and  where  the  county  court,  after  hearing  the  partie 
road  be  established  and  worked  as  other  roads,  firom  w! 
fendant  appealed ;  and  where  the  District  Court  dismissed 
ground  that  the  defendant  had  no  such  interest  in  the  su 
order  of  the  county  oourt,  as  authorized  him  to  take  the  i 
the  appeal  was  properly  dismiased.    lb. 


I 
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fiktfaer  to  this  state,  and  in  185i,  was  married  to  her  present  husband;  that 
while  she  resided  in  Illinois,  she  was  unmarried  and  single;  that  she  did  not 
marry  until  after  her  removal  to  Iowa  as  aforesaid ;  and  that  in  June,  1856, 
the  female  defendant,  spoke  and  published  of  and  concerning  the  said  R.  T^  in 
the  presence  of  certain  persons,  (the  persons  to  whom  said  words  were  spoken 
having  knowledge  that  said  R.  T.  was  unmarried  while  in  said  state  of  Slinoia,) 
tiie  foUowing  words:  "  R.  T.  had  a  child  in  Illin<M8,  and  it  was  buried,  and 
the  tale  was  buried  with  it  It  (alluding  to  a  child  of  the  said  R.  T.  bom  after 
marriage)  is  not  the  first  one  she  has  had.  She  had  one  in  Illinois,  and  it  was 
buried,  and  the  tale  was  buried  with  it  You  (meaning  the  persons  in  hearing) 
would  believe  it,  if  you  were  to  hear  Sarelda  Rawlins  teU  it;*^  Mdd,  That  the 
words  were  actionable  per  ae,    lb, 

6.  In  slander,  the  material  inquiry  is,  what  is  the  plain  and  nattural  import 
of  the  language  used,  and  how  was  it  understood,  and  what  idea  was  it  adapted 
to  convey  to  those  who  heard  it?     WUa(m  v.  Beighter  <k  Wife^  427. 

6.  To  say  of  a  woman,  that  she  had  given  birth  to  a  child,  without  any 
explanatory  averments,  as  that  she  was  an  unmarried  woman,  at  the  time  ii 
the  alleged  birth  of  the  child,  or  that  the  persons  to  wh(»n  the  words  were 
spoken,  had  knowledge  of  that  fact,  or  that  the  hearers  understood  the 
language  used,  as  conveying  a  charge  of  bastardy,  or  imputed  a  want  of 
duutity,  are  not  actionable  per  at.    Ih, 

7.  Where  in  an  action  for  slanderous  words,  the  petition  alleg^ed,  that  "  the 
plaintiff  hitherto  being,  and  still  is,  an  unmarried  female,  of  good  character  and 
standing  in  society,  never  having  been  guilty  of  any  act  of  indeoency,  or 
deviated  from  the  true  path  of  chastity,  the  feniale  defendant,  on  the  15th  d^y 
of  July,  1854,  and  on  divers  days  since,  and  in  the  presence  and  hearing  of 
divers  good  citizens,  wickedly,  falsely  and  maliciously,  with  intent  to  injure 
the  reputation  and  standing  of  the  plaintiff^  spoke  and  published  of  and  cod- 
ceming  the  plaintiff  the  folse,  scandalous  and  defamiUx>ry  words  following: 
<  She  (meaning  the  plamtiff,)  had  a  child  in  Indiana,'  thereby  meaning  that 
she,  the  plaintiff  had  been  delivered  of  a  bastard  child,  and  was  an  unchaste 
woman,*'  which  petition  was  demurred  to,  and  the  demurrer  sustained  by  the 
court :  BtH  That  the  demurrer  was  properly  sustamed.    Jh, 

8.  In  slander,  a  plea  of  justification  must  confess  the  speaking  of  the  words 
charged,  and  set  forth  such  facts  as  fix  upon  the  plaintiff  the  specific  crime 
hnputed  to  him  by  the  words  charged  in  the  petition.  McOUniock  v.  Onck^  453. 

9.  Where,  in  an  action  for  shmder,  for  charging  the  plaintiff  with  stealing 
tiie  chickens  of  defendant,  the  defendant  answered  as  follows :  "  And  for  a 
Ibrther  answer,  defendant  says,  that  the  said  plaintifij  either  in  person  or 
through  his  children,  and  wiUi  plaintiff's  knowledge  and  consent,  did  km, 
take  and  carry  away,  and  appropriate  to  his  own  use,  chickens  belonging  to 
defendant ; "  ffddj  That  the  answer  was  bad,  as  a  plea  of  justification.    Jb. 

10.  wnere  the  slanderous  words  charged,  were  spoken  through  heat  of 
passion,  or  under  excitement  produced  by  the  inunediate  provocation  of  the 
plaintiflj  such  fiicts  may  be  shown  in  mitigation  of  damages,  under  our  practioe^ 
without  alleging  them  specifically  in  the  answer.    lb, 

11.  Where  in  an  action  of  slander,  the  defendant  pleaded,  that  the  words 
charged,  if  spoken  by  him,  were  spoken  at  a  time  when  the  plaintiff  was 
speaking  and  uttering  false  and  scandalous  words  about  defendant,  (setting 
out  the  words,)  and  at  a  time  when  defendant  was  angry  and  in  a  passion, 
occasioned  by  the  speaking  of  said  &lse  and  scandalous  words  by  the  plaintifi) 
which  was  demurred  to,  and  the  demurrer  sustained;  Seldn  That  there  was 
no  error  in  sustaining  the  demurrer.    lb. 

12.  However  much  passion,  produced  by  the  provocation  of  the  plaintifl| 
may  operate  to  mitigate  the  damages  in  an  action  of  slander,  it  cannot  whoU^ 
defeat  the  phiintiff  's  action.    lb. 
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2.  It  is  the  province  of  the  court  alone  to  examine  the 
any  of  the  allegations  are  to  be  taken  as  tme,  for  want  ol 
niaJ,  to  so  state  to  the  juiy.    Jb, 

3.  Where  in  an  actien  for  work  and  labor  performed,  the  d 
admitting  the  number  of  days  claimed,  but  denying  that  tl 
worth  the  sum  of  two  dollars  per  day,  and  alleged  that  k 
parties  disagreeing  as  to  the  price,  had  a  settlement,  at  w 
that  the  defendant  should  pay  the  plaintiff  $1.37  1-2  per 
should  pay  one-half  of  the  sum  so  found  due  within  two  we< 
and  the  other  half  in  May  theq  next  following;  and  where 
alleged,  that  the  defendant  paid  to  the  plamtiff  twenty  < 
week,  which  the  plaintiff  received,  and  that  in  twelve  da* 
ment,  he  tendered  to  the  plaintiff  twenty-six  dollars,  the  i 
then  due,  which  balance  he  pajrs  into  court ;  and  where  tl 
denying  the  settlement  and  agreement,  and  the  payment  an 
money,  and  also  pleaded  that  the  agreement  was  withou 
which  the  defendimt  rejoined  that  there  was  a  good  and  vali 
for  the  agreement ;  and  where  the  court  instructed  the  jury 
plaintiff  commenced  his  action  for  compensation,  the  parti 
upon  the  amount  due,  and  fixed  the  time  when  payment  she 
an  agreement  is  to  be  considered  an  account  stated,  and  is  '\ 
1.  That  the  answer  of  the  defendant  was  not  a  plea  of  acco 
but  a  plea  of  an  account  stated  as  the  amount  to  be  paid, 
ment  as  to  the  time  of  payment  2.  That  the  agreement  w 
in  its  character.     Cooi  v.  Stone,  219. 

4.  The  principle  that  an  agreement,  without  considerati' 
sum  than  is  due  in  discharge  of  the  debt,  cannot  be  pleaded 
tion  for  the  whole  debt,  does  not  apply  to  cases  where  the  ( 
dated    lb. 

,  6.  If  it  is  claimed  that  the  law  of  the  place  of  contract, 
unknown  to  our  law,  such  foreign  law  should  be  proven,  ai 
in  proof,  should  be  properly  averred  or  set  out  in  the  p 
Brigffs  iSs  IWum9er,  464. 

6.  If  a  party  would  introduce  proof  of  the  laws  of  a  fort 
sufficient  to  aver,  as  a  plaintiff,  that  his  right  to  recover  I 
law  or  statute  of  another  state,  where  the  contract  was  nu 
cient  for  the  defendant  to  aver,  that  the  plaintiff  cannot  re 
the  provisions  of  such  foreign  statute ;  but  he  must  plead  1 
ute  relied  upon,  and  set  it  out  as  he  would  any  other  fact  ii 
court  may  be  able  to  i|p  and  judge,  whether  the  proceedii 
the  defence  tenable,  under  such  law. 

7.  The  system  of  pleading  and  practioe  introduced  by 
plates  plainness  of  averment,  and  a  dear  and  logical  stateme 
ter  relied  upon  for  a  recovery  or  defence,  with  even  more 
was  necessary  under  the  common-law  practioe.    /ft. 

8.  In  actions  ex  eoni/radu^  as  well  as  in  those  ex  delicto^  the 
a  noUe  prosequi  as  to  a  part  of  the  defendants,  when  they  i 
and  plead  matter  going  to  their  personal  discharge.  Q 
aL,  476. 

9.  So,  when  they  simply  sever  in  their  pleas,  without  lo< 
of  the  plea.    lb. 

10.  Allegations  in  a  pleading,  not  responded  to^  must 
Pkmmer  v.  Moada^  587. 

POSSESSION. 

1.  There  may  be  possession  in  fact  of  unimproved  an 
Langtoorihy  v.  Jfyers  ei  ol,  18. 
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(he  jury,  that  "  it  devolved  on  the  plaintiff  to  show  afflnnatively,  tiiat  he  had 
complied  with  the  law  of  Illinois,  and  ezhaosted  his  remedy-  against  the 
makers  of  said  certificate,  and  there  being  no  allegation  nor  proof  of  the  insd- 
fation  of  a  suit  against  the  maker,  nor  of  the  insolvency  of  the  Phoenix  Bank, 
they  should  find  for  the  defendant  ;*'  Edd,  That  the  evidence  was  impn^>erly 
admitted,  ajoMl  that  the  instructions  were  erroneoua    /&. 

STATUTE  OP  FRAUDa 

1.  No  evidence  of  any  contract  for  the  creation  or  traarfer  of  any  mterest 
in  real  estate,  is  competent,  unless  it  be  in  writing,  and  signed  by  the  party 
sought  to  be  charged,  or  his  agent.    BbUand  eita.Y.  Bauky  et  oi,  222. 

2.  Equity,  as  weU  as  the  law,  contemplates  that  all  contracts  relating  to  real 
estate,  shall  be  evidenced  by  some  writing,  signed  by  the  party  to  be  charged; 
and  when  it  is  sought  to  bring  a  case  within  any  of  the  exceptions  allowed  to 
avoid  the  operation  of  the  statute  of  frauds,  the  court  should  never  be  left  to 
act  upon  coijecture,  or  upon  proof  loose  and  indeterminate  in  its  character. 
WiUiamaon  v.  WilUamMm.  279. 

3.  Where  a  party  seeks  to  take  a  cause  out  of  the  operation  of  the  statute 
of  frauds,  upon  the  ground  of  a  part  perfonnance,  it  is  indispensable  that  the 
parol  contract,  agreement  or  gift,  should  be  established  by  dear,  unequivocal 
•ttd  definite  testimony;  and  the  acts  claimed  to  *have  been  done  under  the 
contract,  should  be  equally  dear  and  definite,  and  referable  exclusively  to  the 
contract  or  gift    Jb, 

STEAMBOAT. 

1.  The  seiziane  and  sale  of  a  steamboat  under  the  laws  of  the  state  of  Mia> 
aouri,  will  not  divest  the  lien  of  a  citizen  of  the  state  of  Iowa,  for  supplies  fiv* 
nished  such  beat,  while  navigating  the  waters  of  this  state.  HcUght  A  Bra.  r. 
Steamboat  HenrieUa,  472. 

2.  Where  an  action  against  a  steamboat  to  enforce  a  lien  for  supplies  faro- 
ished,  it  appeared  that  the  aKides  were  furnished  to  aaid  boat  in  the  fall  of 
1865,  in  the  city  of  Keokuk  and  state  of  Iowa ;  that  afterwards,  on  the  20th 
«f  November,  1855,  said  boat  was  seized  under  a  warrant,  at  the  suit  of  D. 
fluid  others,  under  the  laws  of  the  state  of  Missouri,  for  an  indebtedness  con- 
tracted while  navigating  the  waters  of  that  state ;  that  under  an  order  of  comt 
in  Misaouri,  the  sheriff,  on  the  22d  of  December,  1855,  sold  the  said  boat  with 
all  her  tackle,  fixtures  and  furniture  to  one  M.,  who  is  still  the  owner,  and 
who  defends  this  suit ;  and  that  the  notice  of  the  suit  of  D.  and  others  was 
limited  to  creditors  having  liens  against  said  boat  under  the  laws  of  MisBouri, 
which  laws  exduded  non-resident  creditors,  or  those  having  debts  contracted 
out  of  the  state ;  Heldf  That  the  lien  of  the  plaintiff  was  not  destroyed  by  the 
proceedings  in  Missouri,  and  that  the  boat  was  liable.    Jb, 

TOWN  PLAT. 

1.  Where  the  plat  of  a  town,  situate  on  the  Mississippi  river,  duly  acknowlr 
edged  and  reeorded,  declared  that  "  all  the  streets  and  alleys  shall  be  and  re- 
main public  highways  forever,  except  Wdler  sU'eei,"  and  certain  alleys  named, 
which  plat  was  signed  by  O.,  "for  himself  and  others,"  and  where  in  a  safaee- 
quent  suit  Tor  partition  between  the  owners  of  the  town,  the  commissionen^ 
in  their  report,  adopted  in  the  main  the  plan  of  the  toWn  as  laid  out  by  said 
plat,  in  respect  to  the  blodcs,  lots  and  streets,  and  did  not  except  any  of  the 
streets  firqm  the  effect  of  the  dedication  as  public  highways ;  and  in  speaking 
of  share  eighty  of  the  town,  in  which  is  the  lot  of  complainant,  the  report 
says :  "  All  the  town  lots  included  in  tiae  above  share  are  bounded  by  tbe 
middle  of  the  streets  and  alleys  on  which  they  are  situate^'  and  of  those  next 
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>  meiit  is  rendered  on  the  finding,  the  plaintiff  maj  amend  hi 

ahow  the  representative  capacity  in  which  he  sues,  upon  s 
J,  oourt  may  impose.    /(. 

<  3.  Where  the  allegations  in  a  petition  for  an  attachment 
where  they  are  improperly  alleged,  they  are  to  be  reached  by 

,  at  the  writ  of  attachment    lb. 

f  4.  Where  a  question  of  &ct  is  tried  by  the  court,  and  it 

II  reduced  to  writing,  under  section  1793  of  the  Code,  the  ap 

n  review  the  finding  of  the  oourt  on  such  question,  as  on  a 

ii  trial,  on  the  ground  that  the  verdict  is  against  the  evidenc 

s  warrant  such  review,  all  the  evidence  on  which  the  finding  c 

K  was  had,  must  be  before  the  appellate  court    Danjorthf  I)av\ 

li;  4k  May^  230. 

'-  5.  Where  there  is  a  motion  for  a  new  trial  upon  some  groi 

^  up  the  evidence,  the  appellate  court  looks  into  that  evidence  u 

but  it  cannot  review  Uie  finding  of  the  court  below,  or  of  a 
verdict,  on  errors  assigned  thereon.    Bowen  &  King  v.  ffaUj 

€.  A  set-off  is  not  a  defence  to  an  action,  and  should  1 
g;  rately.    lb. 

'^'  7.  When  the  answer  or  replication  of  a  party,  is  required  i 

i-  oath,  as  to  any  matter  stated  in  the  previous  pleadings,  and 

^'  such  answer  or  replication  is  evidence  conclusive,  in  favor  of  1 

^  the  same,  as  to  the  matters  of  fact  about  which  the  opposi 

I'  disclosure,  unless  it  is  overcome  by  the  testimony  of  two  witi 

1^;  '  witness,  corroborated  by  other  circumstances  and-  &ct8,  whi 

ii  testimony  a  greater  weight  than  such  answer  or  replicatio 

<  equivalent  in  weight  to  one  witness.    Bacon  v.  Lee  &  Gray^  • 
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8.  A  replication  under  oath,  which  neither  admits  nor  deniet  I 
in  the  pleading  to  which  it  is  a  reply,  and  in  which  the  p  ; 

^  alleges  that  he  possesses  no  knowledge,  and  has  no  means  o 

^  to  such  facts,  and  calls  upon  the  opposing  party  to  prove  tl 

}i  the  answer,  is  no  testimony  upon  the  facts  in  controversy,  a:  : 

li  the  same  effect  as  the  testimony  of  a  witness.    Jb. 

9.  A  replication  under  oath  to  matter  stated  in  the  answer 
such  reply  was  called,  for,  is  not  evidence  for  the  party  maki 

'?  cation.    lb. 


10.  Where,  after  a  change  of  venue  is  ordered,  the  adverse 
gi  re-dockct  the  cause,  and  the  party  taking  the  change,  makes  c 

I*:  appears  by  his  attorneys,  and  proceeds  to  the  tnal  of  the  c 

0  assign  for  error  in  the  appellate  court,  the  decision  of  the  court 

;«  '  the  cause.    Eckles  v.  Kermyf  539. 

'  11.  Where  a  plaintiff  dismisses  his  suit,  he  is  liable  for  all  1 

*  made  in  the  case,  and  not  alone  for  those  that  may  be  taxed  i 

^  suit  i6  dismissed.    Acres  v.  Hancock^  668. 

^  12.  A  plaintiff  cannot,  by  dismissing  his  suit,  and  paying  .• 

return  of  the  writs  and  process  in  the  hands  of  the  officer,  avoi 
of  the  costs  mad^  thereon.    Jb. 

13.  Where  a  transcript  from  a  justice  of  the  peace,  does 
^  amount  of  the  costs  in  the  case,  the  District  Court  may  requir 
^                certify  to  that  court,  the  amount  of  such  costs.    lb. 

14.  If  a  party  desires  to  have  the  appellate  court  review  the 
District  Court,  in  sustaining  or  overruling  a  demurrer,  he  must  i 
in  chief  to  be  rendered  in  that  court,  on  the  demurrer.  PIh 
687. 
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PRA.CTICB  TS  CHANCEBT  CASES. 

1.  Where  there  are  eeveral  rMpoDdeate  to  »  bill  in  eqoitf,  agaiuBt  whom 
the  Bome  claim  to  relief  is  made,  some  of  whom  den^  the  ri^t  of  tLe  com- 

giimmt  to  the  relief  Bought,  while  others  allow  defoolCs  to  be  eclered  agaioat 
em,  the  compliioact  is  not  entitled  to  a  decree  agaioBt  those  in  default, 
mdew  he  eetabliahM  his  right  to  the  relief  prajed  Ibr  against  those  who  hare 
■HwareiL    Pieraon  v.  Omid  d  oL,  410. 

3.  A  complaint  In  ChBiicer7  ta  required  to  sadsfy  the  chasoellor  that  b«  !■ 
entitled  to  relief,  although  there  has  been  no  appearance  by  the  napoa- 
dent    lb. 


A.  Where  a  creditor's  bill  was  filed  in  September,  1864,  which  did  not 
require  the  respondeDta  to  answer  under  oath,  aod  the  answer  lo  wbi<di  waa 
BOl  sworn  to ;  and  where,  oflor  the  cause  bad  been  pending  two  or  thre* 
terms,  and  over  a  year,  the  respondents  asked  and  obtained  leave  to  file  an 
amended  answer,  in  the  nature  of  a  plea,  aiid  on  the  16th  (^  Jane,  1S56,  filed 
an  answer,  consisliiig  of  the  enlJre  former  one,  with  an  addidon  setting  up 
other  matter,  which  amended  answer  was  sworn  to ;  BM,  That  the  answer 
Muld  not  be  treated  m  a  sworn  auawer.    De  Fiance  r.  Snuard  et  aL,  621. 

a  contract  for 

3  in  the  Supreme  Conit,  whether 
_.  .  .  mplainanthadin  the  District  Court,  introduced  certain  receipts  (now  lost) 
showing  the  payment  of  the  purchase  monej;  and  where,  upon  the  ex  pari* 
sffldavits  submitted  by  the  parties,  as  to  the  lact  in  eontrorersy,  it  was  left  in 
great  doubt,  whether  such  receipts  had  been  produced  and  oBered  in  eridence; 
jBeld,  That  the  court  might  either  determine  the  case  upon  tlie  record  and  alS- 
davito,  or  might,  in  the  exercise  of  a  sound  discretion,  remand  the  cause,  f<tf 
file  parpaae  of  having  the  District  Court  embody,  in  a  proper  bill  of  ezoep- 
liiniB,  the  beta  aa  to  (he  proof  made  on  the  hearing.     T^ier  v.  MarahaU,  M4. 

6.  Where  a  bill  in  cbancei;  charges  msterial  beta,  to  be  within  the  know- 
lodge,  and  certain  acta  to  have  been  done  at  the  instigation,  of  the  re^ndea^ 
aod  the  answer  does  not  respond  to  such  charges,  auch  charges  are  to  bo  taken 
aa  true.     (Amwtoa  t.  Comer,  571. 


PRACTICE  IN  CRIICHaI  CASES. 

I.  In  criminal  cases  commenced  before  a  juBtice  of  the  peace,  and  appealed 
to  the  District  Court,  the  affidavit  for  the  appeal  must  be  taken  aa  the  h^>s  of 
ha  case  in  the  District  Court     Garrettaon  v.  The  State,  338. 


lb. 

3.  On  appeal  to  Uie  District  Court,  in  a  criminal  case,  the  record  from  tbe 
justice  constitutes  no  part  of  tJie  evideDce,  on  the  trial  anew  in  the  Katiict 
Court.    BrTicm  r.  The  Slalt,  349. 

i.  A  warrant  of  arrest  in  a  criminal  ease,  which  follows  substantiallj  tha 
form  given  in  the  Code,  is  legally  sufficient     Veviae  v.  The  Slale.  443. 

B.  An  iolbnuation  that  follows  the  statute  in  every  essentia]  requisite^  ia 
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6.  Where  aa  infbnnation  was  sabscribed  and  sworn  to 
State  of  Iowa,  Benton  coontr: — I,  James  L.  Paulj,  being  d 
and  say,  that  I  beliere  the  matters  and  thin^  set  forth  in  tl 
going  information^  are  true,*'  which  was  signed  by  the  depoi 
the  jurat  of  a  justice  of  the  peace  was  attached ;  Hdd^  Tb 
waa  properly  subscribed  and  sworn  to.    Ih. 

7.  Where  a  motion  is  made  to  dismiss  an  appeal  in  a  ciii 
aofBciencj  of  the  affidavit  of  appeal,  the  £M3t8  stated  in  tha  i 
taken  as  true.    Beekmam  7.  Tk»  StaU^  4S2. 

9.  If  the  State  wishes  to  oontroyert  the  statements  of  tl 
appeal,  as  to  the  testimony  g^ven  on  the  trial  before  the  jnsi 
be  obtained  requiring  the  Justice  to  certify  to  the  District  < 
dance  on  the  trial  before  him.    Ih, 

9.  Where  an  affidavit  for  an  appeal  in  a  criminal  case,  sets 
against  the  defendant,  and  avers  that  the  State  has  failed  to 
liSd  in  the  information ;  that  the  judgment  of  the  justice  w 
contrary  to  the  evidence ;  and  that  ii^'ustice  has  been  done  tl 
sufficient  to  entitle  the  defendant  to  an  i^>peal,  and  to  ha 
oi  the  juBtioe  reversed,  or,  at  least,  to  a  new  trial  in  the  D 

10.  Section  3094  of  the  Code,  requires  that  the  supreme 
stay  of  proceedings,  shall  make  the  order,  and  prescribe  the 
recognizance.    The  Staie  v.  McChskey,  496. 

11.  The  recognizance,  or  a  copy  of  it,  should  be  returned 
Court,  with  the  record  of  the  case;  and  that  court,  where  the 
and  remanded,  should  make  an  order  concerning  the  future  tu 
charged,  answering  to  the  condition  of  his  undertaking.    lb. 

PRESUICnON. 

1.  In  the  absemee  of  any  showing  to  the  contrary,  the  pn 
there  was  sufficient  evidence  to  authorize  the  judgment,  and 
ceedings  were  regular.    Brady  v.  MaloMy  146. 

2.  The  appellate  court  will  presume  in  favor  of  the  regul 
oeedings  of  arbitrators.    McKinney  v.  The  Western  Stage  Oo,. 

3.  Where  a  judgment  in  a  criminal  case,  rendered  in  the 
Oeurt,  after  adjudging  that  the  State  recover  a  fine  of  two 
and  that  execution  issue  therefor,  contained  the  following  ; 
ftirther  be  it  ordered,  that  the  clerk  make  out  a  mittimus  to  ti 
county,  to  confine  the  body  of  the  prisoner  in  the  Polk  co 
space  of  six  months ;"  Beid^  I.  That  the  judgment  was  irrej 
that  its  meaning  was,  that  the  defendant  be  imprisoned  for  1 
therein,  besides  paying  the  fine  of  two  hundred  dollars;  2.  1 
did  not  show  that  there  was  a  sufficient  jail  in  the  county 
ment  was  rendered,  the  presumption  was  in  favor  of  the  regi 
ceedings  of  the  court  below,  and  the  court  could  not  say  t 
directing  the  imprisonment  of  the  defendant  in  a  different  co 
The  State,  564. 

PROmSSOBY  NOTES. 

1.  Where  an  action  was  brought  on  three  promissory  n 
account,  to  wiiich  the  defendant  answered,  alleging  that  he 
account;  that  the  promissory  notes  were  signed  by  him  a 
notes  only,  for  the  benefit  of  Sc.  M.,  who  was  the  real  deb 
them  in  circulation ;  that  the  larger  of  said  notes  was  aflerwa 
paid  by  St  H. ;  that  the  other  two  notes  came  into  the  han 
who  obtained  payment  of  them,  by  suit^  judgment^  and  exe 


the  plainUDTdid  not  bold  the  notes  in  hla  own  right,  bat  aa  Baigsee  oT  St  IC, 
fbr  the  benefit  of  liis  cradiloisi  to  which  the  plaintiff  replied,  denying  that  lbs 
notes  were  given  for  the  accommodation  of  SL  IL,  and  that  he  was  the  real 
debtor ;  denying  thai  the  two  notos  were  paid  hj  suit,  &c. ;  and  aTening  tlMt 
ao  iuit  was  erer  commenced  or  jud^eut  recovered  against  Ibe  detandant^ 
prior  to  the  oommoncemeiit  ol  thia  suit;  and  where  it  appeared  IhM  the 
plaintifT,  St.  IL  and  T.  A  H.  resided  in  St  Loais ;  that  St.  U.  had  indoraed  the 
two  DoteH  to  T.  ft  H.,  who  conunenced  an  action  against  the  preaent  defendant, 
as  malfer,  and  St.  M.  aa  indoraer;  that  no  service  was  had  upon  C,  who  was 
then  residing  at  Dubuque ;  that  T.  It  H.  discontinued  the  action  as  gainst  C. 
aud  took  jnt^pnent  against  St.  U. ;  and  that  execution  issued  on  Lhia  judg- 
ment, which  was  returned  satisUed ;  and  wbere  C  oQered  in  evid^ce  t^ 
transcript  of  the  judgment  againat  St.  IL,  which  waa  ohjectad  to,  and  the  ob- 
jection sustained ;  Hdd,  That  the  judgment  against  Sc  IL,  oonstiCutad  no 
defence  for  C,  and  was  properl;  ruled  Qvm  the  jurj.    EvU  v.  CoOiia,  66. 

2.  Where  in  action  on  three  promissory  ootea,  the  defendant  pleaded  that 
the  pluntiB'  held  the  notes  as  assignee  of  St.  M  ,  for  the  benefit  of  hia  creditors, 
and  that  the  notee  were  accommodation  notes  for  the  benefit  of  St  U.;  and 
where  the  defendant  gave  the  plaintiff  noUce  to  produce  the  original  anign- 
ment  fh>m  St.  M.,  which  not  being  produced,  Uie  defendant  claimed  that  sixdi 
relusal  raised  the  presumption  that  the  assignment  contained  something  that 
would  defeat  the  plaiutilf's  right  to  recover,  which  view  of  the  law,  the  court 
overruled ;  IL^  That  the  nci^lect  or  refusal  of  the  plaintiff  to  prodnoe  tba 
original  assignment^  only  had  the  effect  to  admit  secondmr  proof;  and  that 
there  waa  no  error  in  the  ruling  of  the  court    Jb. 

3.  The  fact  that  the  words  "  ten  per  cent."  in  a  promissory  aot^  are  written 
bi  a  different  ink  Irom  the  bod;  of  the  instrument,  and  Irom  the  signature  cf 
tiie  maker,  doM  not  cast  upou  the  note  such  suspicion,  that  the  plain  li  IT, 
before  lie  con  oiler  it  in  evidence,  ia  bound  to  ahow  that  the  words  were  made 
hy  authority  of  the  maker,  or  before  the  execution  of  the  note.  Jmtt  y. 
jb-eland,  63. 

a  question  of  &ct 

S.  "Wliore  in  a  proceeding  to  foreclose  a  mortgage,  the  petition  ftlleged,  that 
M.  sold  to  the  dofendant,  cortnio  lands  (br  $1,80U,  and  to  secure  the  pavmeot  oT 
the  purchase  money,  and  (on  per  cent,  interest,  defendant  mortgaged  the  lands 
back  to  M. ;  and  that  throe  promissoTy  notes  were  given,  whiidi  the  mt»1gnge 
waa  intended  to  describe,  one  ofw^hich  had  been  assigned  to  plain^ff)  and  was 
duo  and  unpaid;  and  where  the  answer  of  the  defendant  admitted  tiw 
purcliasa  of  the  land,  but  denied  Ihat  the  notes  were  cieculed  to  hear  ten  per 
cent,  interest;  and  where,  after  oyer  of  the  note,  the  defendant  denied  its 
execution,  under  oatli,  and  that  it  was  his  deed,  upon  which  issue  was  taken 
by  the  plaintiff;  and  a  jury  waa  impanneled  to  try  the  issue  of  foct;  and  where 
the  words  "ten  per  cent,"  in  the  note,  w«e  written  in  pale  blue  ink,  whilo 
the  body  of  the  note,  was  written  in  p«le  black  ink,  and  the  signature  of  the 
maker  in  black  ink  of  a  diDtrent  color  from  that  of  the  body  of  the  note,  hot 
lliere  was  no  erasure  or  interlineation  on  the  face  of  tlie  note ;  and  where  the 
delfendant  objected  to  the  note  being  given  in  evidence,  and  the  court  tbCTe- 
ujpon  ruled,  after  an  inspection  of  the  note  and  mortgi^e,  that  there  was  sufS- 
(aont  on  the  face  of  the  note,  to  cast  a  cloud  upon  it,  which  plaintiff  must 
explain,  before  he  could  recover,  and  that  the  note  might  be  given  in  evidence^ 
by  oomplying  with  tiiisrule;  and  whore  the  note  and  mortgage  were  then 
given  in  evidence,  and  read  to  the  jury,  and  the  defendant  ttMed  his  case, 
without  any  attempt  to  comply  with  the  role  laid  down  by  the  court,  and 
thereupon  the  defendant  demurred  to  the  evidence,  which  demurrer  wm 
lustained,  becaaae  the  ruling  of  the  court  bad  not  beeo  complied  with,  and 
judgment  rendered  tbr  the  defendant ;  Held,  1.  That  there  was  nothing  on  the 
fboe  of  the  noie,  roauiiiiu  eioilaiiatjen  by  the  piaJT^t^ff,  in  order  to  rfttint^n  his 
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action:  2.  That  the  demurrer  to  the  evidence  admitted  the 
the  note  was  the  deed  of  the  defendant,  and  must  be  so  tre 
the  court  erred  in  sustaining  the  demurrer,  and  rendering 
defendant.    lb, 

6.  A  party  in  possession  of  a  promissoiy  note  by  asHignm 
be  the  owner.    Keiley  v.  F\>rd,  140. 


7.  When  the  note  is  assigned  before  maturity,  such 
evidence,  that  the  note  was  received  by  the  holder,  upon  a 
ation,  in  the  usual  course  of  business.    Ih, 

8.  Whatever  may  be  the  state  of  facts  as  to  the  conside 
maker  and  pa  jee,  tibere  is  no  presumption  against  the  bold< 
paid  a  valuable  consideration  for  the  note ;  and  a  jury  will  n 
any  evidence  of  ftaud  or  want  of  consideration,  between  thi 
the  note,  to  infer  that  it  was  assigned  after  maturity,  or  th 
was  paid  for  it  by  the  holder.    lb, 

9.  The  assignment  itself  imports  a  consideration,  and  un 
of  consideration  is  rebutted,  the  holder  need  offer  no  other 

10.  Where  the  maker  of  a  promiasoiy  note  claims  that  th 
the  note,  with  notice  of  fraud,  or  want  of  consideration  in 
notice  must  be  proved ;  and  the  assignee  cannot  be  chargec 
by  reason  of  any  want  of  diligence  on  his  part,  in  ascertiuni] 
fiaud  or  want  of  consideration,  even  when  he  is  in  a  siti 
Sacts  could  be  ascertained  by  inquiry.    Jb, 

11.  Where  there  is  a  sufficient  defence,  as  between  the  pc 
of  a  promissory  note,  the  innocent  holder  cannot  be  calle 
when,  or  upon  what  consideration,  the  note  was  transferre< 
came  into  his  hands,  until  after  something  has  been  shown 
Jidea  of  his  posseanon.    lb, 

12.  Where  suit  is  brought  on  a  promissory  note  in  the  na 
to  which  the  defendant  pleads  fraud  and  the  want  of  com 
of  showing  the  ftaud  and  the  want  of  consideration,  and  \ 
not  a  bona  fidt  holder  of  the  note,  for  a  valuable  coneiderat 
of  the  alleged  f^aud,  rests  upon  the  defendant    lb. 

13.  Where  in  an  action  by  the  indorsee  of  a  promissor 
maker  and  indorser,  the  court  instructed  the  jury,  "  that  if 
dorser  was  released,  by  want  of  notice  of  non-payment,  still, 
that  he  subsequently  promised  to  pay  the  note,  he  could  be 
where  it  was  insisted  in  the  Supreme  Court,  that  the  instn 
been  qualified,  by  informing  the  jury  that  such  promise,  in 
indo/ser,  must  have  been  made  with  the  knowledge  that  he  1 
and  where  there  was  nothing  in  the  record  to  show  that 
was  asked  or  insisted  on  ai  the  trial ;  Held,  1.  That  while  th 
have  more  fully  stated  the  law,  with  the  qualification  insis 
giving  the  woi^  promise  its  ^oper  legal  signification,  there 
probability  that  the  jury  was  misled  by  the  instruction,  to  t 
appellant ;  2.  That  the  party  having  failed  to  ask  for  a  qual 
struction  of  the  court,  below  could  not  make  the  error  in 
ground  of  complaint  in  the  appellate  court.    AuU  r.  Sloan^ 

14.  Where  in  an  action  by  the  indorsee  of  a  promissory 
the  defendant  to  one  E.,  who,  by  his  attorney  in  fact,  on< 
same  to  the  plaintiff,  the  defendant  pleaded  that  the  note  wf 
of  the  plaintiff,  but  of  said  S.,  which  was  denied  by  the  repli* 
on  the  trial  of  the  cause,  the  plaintiff  offered  said  note  in  ei 
upon  the  attorney  of  defendant  asked  to  inspect  the  same, 
it  was  handed  to  him ;  and  where  the  said  attorney  (who 
^r  one  L.),  then  handed  the  noto  to  the  sheriff  who  was 
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held  an  execution  against  S.,  in  &Tor  of  L.,  with  instraotioni^  to  )Bvy  upon 
the  same  bb  the  property  of  said  S.,  which  was  aooordinglj  done  bj  the  sberifl^ 
and  he  then  took  said  note  into  his  possesaioa ;  and  where  the  pl«ntiff  mortd 
for  a  rule  on  the  sheriff  to  deUver  up  said  note,  that  it  might  be  giTOi  in  evi- 
dence on  said  trial,  which  rule  the  court  refhsed  to  make,  but  permitted  said 
plaintiff,  against  defendant's  objection,  to  introduce  copies  of  sdd  note,  asd 
the  assignment,  properly  proven ;  Bdd^  1.  That  the  court  erred  in  refhsing  the 
rule,  requiring  the  sheriff  to  surrender  the  note ;  2.  That  BscoBdury  evidence 
of  the  note  and  assignment  was  rendered  neoessary  by  the  wroogftil  act  of  de- 
fendant ;  and  that  if  its  admission  was  errcmeous,  the  defendant  eouUL  not  taks 
advantage  of  the  error.    Ldmcm  v.  Cobb^  634. 

15.  The  alteration  of  a.promissoiynote,  with  the  assent  of  tbe  mdcer,  at  &b 
time  of,  or  after,  the  alteration,  does  not  render  it  void.  Orimsiead  t. 
BriggSt  669. 

16.  Where,  in  an  action  on  a  promissory  note,  by  the  indorsed,  against  th^ 
makers  and  indorser,  it  appeared  from  the  evidence,  that  the  note  was  made 
on  the  29th  of  July,  1866,  and  was  due  on  the  first  of  November  foUowing^; 
that  the  note,  at  the  time  of  its  execution,  did  not  contain  the  wwdt,  "witk 
ten  per  cent,  interest ;"  that  the  words  were  inserted  after  the  execution  of  ^e 
note,  but  by  whom,  or  at  what  predse  time,  is  not  known ;  that  before  tbe 
maturity  of  the  note,  J.,  one  of  the  makers,  left  the  state,  and  was  insolvent ; 
that  between  the  first  and  tenth  of  November,  1866,  B.,  the  other  maker  of 
the  note,  called  upon  the  attorney  of  the  plaintiff,  for  the  purpose  of  gettii^ 
the  same  to  send  to  the  residence  of  his  co-maker,  for  payment;  that  the  note 
was  delivered  to  him,  he  giving  a  receipt  therefor,  at  which  time  the  note  con- 
tained said  specification  as  to  interest;  that  B.  recommended  plaintiff  to  buy 
the  note ;  thab  after  B.  knew  of  the  alteration  of  the  note,  be  instructed  plaia- 
tifTs  attorney,  to  bring  suit  thereon ;  and  that  he,  at  no  time,  before  the  oonir 
mencement  of  the  suit,  made  any  objection  to  the  alteration  of  the  note;  MeUf 
That  the  assent  of  B.  to  the  alteration  might  have  been  reaaon^ly  infeixed, 
and  that  he  was  liable  to  pay  the  note.    lb. 

BECOGNIZANCB. 

1.  In  proceedings  agiunst  bail  on  scire  facias^  the  burden  of  proof  is  on 
the  defendant,  to  £ow  cause  why  the  recogpuzance  should  not  be  estreated. 
J%e  Stale  of  Iowa  v.  Cfarr,  289. 

2.  The  execution  of  the  recognizance  will  be  taken  as  proved,  nnkss  denied 
under  oath.    lb. 

3.  Where  In  a  proceeding  on  scire  facias  to  estreat  a  recognizimce,  it  ap- 
peared fVom  the  record,  that  the  warrant  for  the  arrest  of  the  principal  was 
issued,  March  6,  1856 ;  that  the  recognizance  was  dated  May  26,  1855  ;•  and 
filed  with  the  clerk  of  the  District  Court,  June  7,  1866 ;  and  that  the  affidavit 
of  the  bail,  that  he  possessed  the  qualiiksitions  prescribed  by  the  statote  for 
bail,  was  indorsed  on  the  recognizance ;  and  wh^re  it  did  not  appear  from  the 
record,  by  whom  the  recognizance  was  taken  or  accepted ;  or  tnat  the  par^ 
accused  was  under  arrest,  or  required  to  give  bail ;  or  that  the  amount  m  the 
bail  had  been  fixed  by  the  court ;  or,  if  the  recognizance  was  taken  by  a  joe- 
tice  of  the  peace,  that  he  had  authority  to  take  it;  Bdd^  1.  That  no  sudi 
connection  was  shown  to  exist  between  the  indictment  against  the  principal, 
and  the  recognizanoe  declared  on,  as  would  authorize  the  oourt  to  infer  that  it 
was  part  of  the  record  in  that  cause ;  or  if  so,  that  it  was  rightfully  a  part  of 
it;  2.  That  the  affidavit  of  the  bail  as  to  his  qualificationB,  indoned  on  the 
recognizance,  was  not  sufficient  to  give  vitality  and  effect  to  the  recognizance, 
or  to  show  that  it  was  ever  taken  or  accepted  as  a  vaUd  undertaking,  by  e 
court  or  magistrate,  of  competent  authority.    lb. 

4.  Where  it  does  not  appear  from  a  recognizance,  that  it  was  taken  or  ae- 
eepted  as  a  valid  ondertakhig,  by  a  court  or  magistrate  of  competent  authority 
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ftt  does  not  beoome  a  part  of  the  record,  and  no  judgmen 
against  the  obligors  for  the  penaltj  contained  therein.    Ih. 

6.  A  recognizance  in  a  criminal  case,  not  capital,  cannot 
eedeas  on  writ  of  error,  unless  allowed  by  a  judge  of  the 
provided  by  section  3090  of  the  Code ;  and  without  such 
the  District  Court,  under  section  3230,  poesessee  no  power 
nizance.     The  Stale  y.  McCloekey,  496. 

6.  Section  3094  requires  that  the  supreme  judge  ordering 
lugs  shall  make  the  order,  and  prescribe  the  condition! 
ance.    lb. 

7.  The  recognizance,  or  a  copy  of  it,  should  be  Tetum< 
Court,  with  the  record  of  the  case ;  and  that  court,  where  tl 
and  remanded,  should  make  an  order  concerning  the  future 
charged,  answering  to  the  condition  of  his  undertaking.    J 

8.  Where  scire  fadoA  on  a  recognizance  alleged  that  < 
convicted  under  an  indictment  for  defacing  a  school-houa 
pay  a  fine  of  one  hundred  dollars ;  that  H.  sued  out  a  w: 
was  ordered  that  the  defendant  be  held  to  bail  in  the  s 
dollars,  with  sureties  for  an  equal  amount,  for  his  appear 
fendant  and  one  C.  came  into  open  court,  with  the  said  H., 
edged  themselves  to  owe  and  be  indebted  to  the  State  of 
condition  of  the  recogbizanoe  was  as  follows:  "  Now,  if  t 
out  a  writ  of  error  to  the  Supreme  Court,  and  prosecute  t 
said  court,  and  obey  the  requisitions,  order  or  judgment 
premises,  then  the  above  obligation  to  be  void  ;*^  that  the  si 
District  Court  was  rendered,  and  it  was  ordered  that  fiu 
had  ui  the  District  Court,  not  inconsistent  with  the  opini 
Court;  that  a  writ  ot procedendo  issued  accordingly  comn 
ceediDgs,  as  if  no  judgment  had  been  rendered,  or  writ 
that  a^rwards,  at  the  May  term,   1855,  the  said  H., 
solemnly  called,  came  not,  and  the  court  ordered  that  his 
iaee  be  entered ;  and  where  the  defendant  answered,  denyii 
out  a  writ  of  error;  and  averring  that  there  was  no  la\ 
cognizance ;  that  there  was  no  requisition,  order  or  judgn 
Court,  that  H.  was  called  upon  to  obey ;  and  that  H.  had 
dition  of  his  recognizence ;  and  where,  on  the  trial,  the 
denoe  the  writ  of  procedendOy  which  oontamed  no  special 
H.,  but  is  in  the  usual  form,  which  was  all  the  evidence 
State ;  and  where  the  defendant  proved  by  the»clerk  of 
Uiat  there  was  no  writ  of  error  in  that  causey  on  file  in  hi 
upon  this  evidence,  the  court  found  for  the  State,  and 
against  the  defendant ;  Held,  1.  That  the  scire  facias  did 
evidence  show  any  breach  of  the  c(xidition  of  the  reoogn 
judgment  below  was  erroneous.    Jb. 

RELEASE. 

1.  In  an  action  on  an  implied  assumpsit  against  severs 
prosequi  as  to  a  part  of  the  defendants,  is  not  regarded  as 
and  therefore,  it  does  not  operate  to  discharge  the  other  d 
V.  MerriU  ei  dL,  475. 

REPLEVIN. 

1.  Replevin  may  be  sustained  on  the  right  of  possessio: 
out  reference  to  the  ownership  or  right  of  property.    McC 

2.  Where  in  an  action  of  replevin,  the  plaintiff  asked  t 
the  jury  as  follows:  "  L  That  it  is  not  neoeasary  in  reple 


■hoold  prove  that  be  is  the  HghtHil  owner  of  the  proper^  replsTied.  If  1m 
liad  the  peaceable  poeaesBioD,  his  right  of  poeBeEsioD  wai  good  sfainat  evety 
peraoD  but  the  real  owoer,  or  some  one  baring  a  better  ri^ht  of  pometxiaa, 
3.  That  if  the  plaintifT  hod  pOMowioD  of  the  property,  bis  right  of  poaseanoa 
it  good  Bgainst  all  peraoDS,  until  a  better  right  is  proved  bj  some  other  person,"  ■ 
wMch  instructions  the  court  refliaed  to  give ;  Bdd,  That  the  court  ened  in  re- 
Avung  to  give  the  instructions,    Jb, 

REPLICATION. 

].  Where  usuij  is  pleaded  as  a  defence,  and  the  plaintiff  is  called  upon  to 
reply  under  ootb,  sb  to  the  usur;,  such  aworn  replicatloa  does  not  render  the 
defendant  incompetent  to  testilj  as  to  the  uaurj.    Bacon  v.  Lee  db  Gray,  490. 

3.  When  the  answer  or  replication  of  a  parly  is  required  to  be  made  under 
oath,  OB  to  anj  matter  staled  in  the  previous  pleadings,  and  reaponsive  Ut  it, 
Buch  answer  or  replication  is  evidence  conclusive,  in  favor  of  the  party  mwldng 
the  same,  as  to  the  matters  of  fact  about  which  tiie  opposite  partj  aeelcE  a 
discloaure,  unlem  it  is  overcome  by  the  l<«timonj  of  two  witneests,  or  by  one 
vritneK,  corroborated  by  otherdrcmnstancea  and&cts,  which  give  to  such  tasti- 
mony  a  greater  weight  tbao  such  answer  or  replhation,  or  which  are  equiva- 
lent in  weight  to  one  witness.    Ih. 

3.  A  replication  under  oath,  which  nmther  admits  nor  denies  the  lacla  stated 
in  the  pleading  lo  which  it  is  a  reply,  sod  in  which  the  party  making  It  allef^ 
that  he  poanconos  no  knowledge,  and  has  no  means  (/  knowledge,  as  to  sucb 
fltctg^  and  calls  upon  the  opposing  party  to  prove  the  facts  stated  in  the  answer, 
is  no  testimony  upon  the  facts  in  contioieisy,  nod  cannot  hare  the  same  elKiCt 
as  the  testimony  of  a  witness.    lb. 

i.  A  teplicstion  under  oath  to  matter  stated  in  the  answer,  as  to  which  no 
■ocb  reply  was  called  for,  is  not  evidence  for  the  party  making  such  reidica- 
tion.     lb. 

BES  ADJUDICATA. 


3.  Matters  which  arise  only  inddenlally,  however  mnoh  they  may  iufluence 
0ie  mind  of  the  judge  or  jury  in  arriving  at  a  conclusion,  are  not  matters  ad- 
judicated.   Ih.  • 

3.  In  order  to  make  the  judgment  in  the  former  acUon  a  bar  to  the  latter, 
it  must  appear  that  the  subject  matter  of  the  two  actions  are  the  same.    lb. 

4.  Befbre  a  prior  judgment  can  be  a  bar  to  a  suhaeqnenC  action,  the  point 
or  matter  In  issue  between  tiie  parlies,  must  have  been  determined,  and  such 
determinMion  or  dedaion  moat  have  been  upon  the  merits.  Ddaty  v. 
Jie<uJe,393. 

6.  If  a  suit  shall  be  discoDtlnued,  or  a  plaintilT  shall  become  noosult;  or  it, 
fbr  any  other  cause,  there  has  been  no  judgment  of  the  court  upon  the  matter 
in  Issue,  the  proceedings  are  not  concluslre,  and  wtllnot  bar  a  subsequent  suit 
tor  the  same  cause  of  action.    lb. 

RETURN. 

1.  Where  the  return  to  an  original  notice  read  as  Mows:  "Served  ths 
wiChm  notice  on  the  within  named  F.  H.  W.,  by  leaving  a  true  oopy  with  B. 
H.  T..  be  being  over  fourteen  years  of  age,  at  the  banking  house  of  G.  T.  ft 
Oo.,  being  tiie  place  of  business  of  the  defendant.  Also,  a  copy  with  Urs.  Q., 
t  defeidant'a  boardiog  bouse,  being  the  leaidenco  c€  E.  E.  O.    And  also,  * 
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oop7  at  his  sleeping  room,  over  the  store  of  R.  S.  A.,  by  o 
attorneys,  this  13th  day  of  April,  1856— the  above-namet 
fourteen  years  of  age,  and'  being  a  member  of  the  faml 
where  at  the  term  of  the  District  Court  to  which  the  n 
tilxe  defendant  appeared  spedally,  and  moved  to  set  asi< 
motion  was  overruled  by  the  court ;  SeH  I.  That  the  ret 
not  showing  that  the  house  of  E.  B.  G.  was  the  usual  phu 
defendant,  and  that  Mrs.  G.  was  a  member  of  defendi 
That  the  court  erred  in  overruling  the  motion.  Conoi 
reUf  158. 

2.  Where  an  original  notice  is  served  by  leaving  a  qo\ 
of  residence  of  the  defendant,  the  return  must  show  tl 
whom  the  copy  is  left,  is  a  member  of  the  same  iami 
ant    lb, 

S.  Where  a  defendant,  at  the  first  term  after  the  commc 
after  his  motion  to  quash  the  return  on  the  orig^al  notio 
insufficiency,  has  been  overruled,  filed  his  answer,  and  app 
a  continuance;  and  where,  at  the  second  term,  the  cause  i 
tQ  aiford  time  to  obtain  the  sworn  reply  of  the  plaintifl', 
fendant;  and  where,  at  the  third  term,  the  cause  was 
rendered  against  the  defendant ;  and  where  the  defends 
Supreme  Gouft,  assigned  for  error  the  decision  of  the  c 
motion  to  quash  the  return  on  the  original  notice;  ffddy  T 
had  been  driven  into  a  trial  at  the  flr^  term,  he  would  hi 
to  raise  the  question  as  to  the  sufficiency  of  the  return,  in 
but  that  having  had,  to  prepare  for  trial,  more  than  all  the 
obtained  ordinarily,  had  the  service  been  held  insufficien 
motion  to  quash  the  return  was  an  error  that  worked  no  i 
lant^  and  of  which  he  could  not  complain  in  the  appellate 

EIPARIAN   OWNER. 

1.  The  proprietor  of  land  upon  the  bank  o^  and  a^jacer 
river,  does  not  own  to  the  middle  of  the  main  channel  oft) 
water  mark,  but  to  high-water  mark  only.    Haighi  v.  The 

2.  Such  proprietor  owns  to  the  edge  of  the  bank  of  the 
bed  of  the  river  belongs  to  the  public.    Ih, 

ROAD. 

1.  An  order  of  the  county  court  establishing  a  road,  is  nc 
the  rights  of  any  person,  as  distinguished  from  the  publi< 
allowed  by  law,  fh>m  such  an  order.    Myers  v.  Simms,  501 

2.  A  writ  of  etrtiorari  is  the  proper  method  of  tiying 
validity  of  the  proceedings  of  the  oounty  court  in  establisl 

3.  Where  the  plaintiff  and  twenty-one  other  persons 
establishment  of  a  road,  and  upon  the  coming  in  of  the  rej 
flioners  appointed  to  examine  as  to  its  expediency,  the  def 
nine  other  persons  remonstrated  against  its  being  establish 
defendant  claimed  compensation  for  the  damages  he  would 
was  opened,  which  were  assesaed  by  appraisers,  and  pai( 
use ;  and  where  the  county  court,  after  hearing  the  parti* 
road  be  established  and  worked  as  other  ro^ls,  from  ^ 
fendant  appealed;  and  where  the  District  Court  dismissec 
ground  that  the  defendant  had  no  such  interest  in  the  si 
order  of  the  oounty  court,  as  authorized  him  to  take  the 
tbo  appeal  was  properly  dismissed.    lb. 


It 
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denoe  the  writ  of  procedendo^  which  contained  no  special  < 
but  is  in  the  usual  fonn,  which  was  all  the  CTideoce  on 
and  where  the  defendant  proved  by  the  derk  of  the  Bis 
was  no  writ  of  error  in  that  cause  on  file  in  his  office ; 
evideoce,  the  court  found  for  the  State,  and  rendered  , 
defendant:  ffddj  I.  That  the  scire  fadaa  did  not  allege,  i 
any  breach  of  the  condition  of  the  recognizance ;  2.  I 
low  was  erroneoua    T%e  State  y.  McClosbey,  496. 

SERTICEL 

1 .  Where  an  original  notice  ia  served  by  leaving  a  C0| 
of  residence  of  the  defendant,  the  return  must  &ow  t 
whom  the  copy  is  left  is  a  member  of  the  same  iiimUy 
Converse^  Admr.  v.  Waarren^  168. 

2.  The  words,  "the  family,"  in  section  1721  of  the  Ooc 
which  the  party  on  whom  tiie  service  is  made  is  a  memb 

8.  Where  a  defendant  has  taken  objection  to  the  def< 
cess,  in  the  proper  time  and  manner,  and  his  objection  is 
quired  to  plead  to  the  action,  he  does  not  waive  or  lose  t 
jection,  by  appearing  and  pleading.    (Wbioht,  C.  J.,  diei 

4.  Such  an  appearance  must  be  oonsideTed  to  have  be 
test,  and  subject  to  the  ezceptbn  taken  to  the  decision  of 
Jection  to  sufficiency  of  the  service.    lb. 

SET-OFF. 

1.  A  set-off  is  not  a  defence  to  an  action,  and  should  b< 
Bowen  Jt  King  v.  ffofe,  430. 

BETTING  OUT  FIHE. 

1.  Where  a  par^  willf\illy,  carelessly,  or  negligently  i 
escapes  into,  and  consumes  another's  property,  he  is  hal 
resulting  from  his  act ;  and  it  is  not  necessary,  in  order  to 
the  act  should  have  been  done,  with  intent  to  injure  the 
Jacobs  V.  AndretBS^  606. 

2.  Where  in  an  action  for  setting  out  fire,  by  which  the 
was  ii^ured,  the  court  instructed  the  jury  as  follows :  "Th 
should  condude,  from  the  testimony,  that  defendant  set  out 
yet,  unless  they  believe  that  he  set  out  the  same,  wiUf 
negligently,  and  wUh  intent  to  injure  the  plaintiff,  the  defex 
ir«U^  That  the  instruction  was  erroneous.    lb. 

SLANDER. 

1.  To  call  a  woman  a  *'  whore,"  is  actionable  of  itset 
special  damage.    SrniO^  r.  SHence^  321. 

2.  Words  imputing  to  a  female,  a  want  of  chastii^,  are 
any  proof  of  special  damages.     Thunan  <k  Wife  v.  TayUn  < 

3.  The  words  are  to  be  taken  in  their  plain  and  natural 
stood  according  to  the  sense  in  which  they  appear  to  have 
ideas  they  were  adapted  to  convey,  to  those  to  whom  they "% 

4.  Where  in  an  action  for  speaking  slanderoas  words,  ti 
that  R.  T.,  (the  female  plaintiff,)  in  the  year  1862,  was  una 
with  her  &ther  in  the  state  of  Illinois;  that  in  1853,  she 
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13.  Where  in  an  action  of  slander,  the  court  refused  1 
*Hhat  if  the  words  were  spoken  hj  defendant,  through  he 
by  harsh  and  abusive  words  used  bj  plaintiff  towards 
words  are  not  actionable,  and  thej  must  find  for  d^enda 
Instruction  was  properly  reflised.    lb. 

14.  In  an  action  of  slander,  it  is  sufficient  to  prove  t 
substaotially.    lb. 

15.  And  where  in  such  an  action,  the  court  instructed  1 
not  necessary  for  the  plaintiff  to  prove  the  precise  words  tt 
but  that  it  was  sufficient  to  prove  them  substantially,  as 
that  the  instruction  was  correct    lb. 

SPECIFIC  PERFORMANCE. 

1.  In  order  to  enforce  the  performance  of  a  parol  cont 
conveyance  of  real  estate,  the  existence  of  the  contract  aD 
shown,  and  that  the  vendee,  either  paid  a  part  of  the 
took  possession  of  the  land,  under   the  contract.     F> 
et  oL,  570.  • 

STATUTEa 

1.  Chapter  four  of  the  Code^  was  intended  to  save  al 
duties  and  rights,  until  they  were  duly  superceded  undc 
that  statute.     Wade  v.  Carpenter  et  oL^  361. 

2.  The  sixth  section  of  the  act  of  July  30,  1840,  which 
of  the  statutes  of  Great  Britiun  shall  be  considered  as  ]a,^ 
Iowa,  does  not  extend  to  the  statutes  of  England,  an* 
prescribe  the  event  of  the  nnioa  of  the  crown  of  England  w 
as  the  period  at  which  the  statutes  of  England  should  oe 
our  law.     (yFerraU  v.  Smploiy  381. 

3.  The  statute  of  Merton,  (20  Henry  III,  A.  D.  1236,)  ^ 
eress  damages  for  the  detention  of  her  dower,  was  not  def 
by  section  six  of  the  act  of  July  30,  1840.     lb. 

4.  The  courts  of  Iowa  will  not  take  judicial  notice  of  th( 
another  state.    Bean  v.  Brigga  &  FeUhouaer,  464. 

5.  If  a  party  would  introduce  proof  of  the  laws  of  a  fc 
sufficient  to  aver,  as  a  plaintiff,  that  his  right  to  recover  i 
law  or  statute  of  another  state,  where  the  contract  w 
sufficient  for  the  defendant  to  aver,  that  the  plaintiff  < 
reason  of  the  provisions  of  such  foreign  statute;  but  he  mi 
cular  statute  relied  upon,  and  set  it  out,  as  he  would  any  ot 
that  the  court  may  be  able  to  see  and  judge,  whethei 
warranted,  or  the  defence  tenable,  under  such  law.    lb. 

6.  Where  in  an  action  by  the  indorsee  against  the  indon 
of  deposit,  made  in  Illinois,  by  the  Phoenix  Bank  of  Chi* 
fendants  answered,  averring  as  follows:  ^"And  defends 
I^intiff  has  any  cause  of  action  against  htm,  because  he 
contract  was  made  and  entered  into  in  the  stale  of  Jttinois,  a 
Iowa.  And  de/endarU  denies  that  plaintiff  has  exha»uied  hi 
maker  of  said  certificate ;"  and  where,  on  the  trial,  the  < 
evidence,  a  printed  copy  of  the  statute  of  Illinois,  for  the 
that,  under  said  law,  it  was  the  duty  of  plaintiff  to  attemj 
mand  from  the  maker,  by  the  institution  of  legal  procei 

I  proceedings,  in  consequence  of  the  maker's  insolvency,  y^ 

.  availing,  which  evidence  was  objected  to  by  the  plaintii 

was  overruled,  and  the  evidence  admitted;  and  where  t 
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Ihe  jury,  that  "  it  devolved  on  the  plaintiff  to  show  affirmatively,  that  he  had 
eomplied  with  the  law  of  Illinoia,  and  ezhaosted  his  remedy  against  the 
makers  of  said  certificate,  and  there  being  no  allegation  nor  proof  of  the  insti- 
tution of  a  suit  against  the  maker,  nor  of  the  insolvency  of  the  Phoenix  Bank, 
they  should  find  for  the  defendant  ;^'  Held,  That  the  evidence  was  improperiy 
admitted,  and  that  the  instructions  were  erroneou&    lb, 

STATUTE  OP  FRAUDa 

1.  Ko  evidence  of  any  contract  for  the  creation  or  trantfer  of  any  interest 
in  real  estate,  is  competent,  unless  it  be  in  writing,  and  signed  by  the  party 
sought  to  be  charged,  or  his  agent    BoUand  etux,y.  Hentiey  et  dL^  222. 

2.  Equity,  as  well  as  the  law,  contemplates  that  all  contracts  relating  to  real 
estate,  shall  be  evidenced  by  some  writing,  signed  by  the  party  to  be  charged; 
and  when  it  is  sought  to  bring  a  case  within  any  of  the  exceptions  ailow^  to 
Avoid  the  operation  of  the  statute  of  frauds,  the  court  should  never  be  left  to 
act  upon  coiyecture,  or  upon  proof  loose  and  indeterminate  in  its  character. 
WiUiamaon  v.  WilUamson.  279.         * 

3.  Where  a  party  seeks  to  take  a  cause  out  of  the  operation  of  the  statute 
of  frauds,  upon  the  ground  of  a  part  performance,  it  is  indispensable  that  the 
parol  contract,  agreement  or  gift,  should  be  established  by  clear,  unequivocal 
and  definite  testimony;  and  the  aets  claimed  to  "have  been  done  under  the 
oontract,  should  be  equally  dear  and  definite,  and  referable  exclusively  to  the 
contract  or  gift,    lb, 

6TBA1CB0AT. 

1.  The  smire  and  sale  of  a  steamboat  under  the  Uws  of  the  state  of  ]iia- 
flouri,  will  not  divest  the  lien  of  a  citizen  of  the  state  of  Iowa,  for  supplies  fur- 
nished such  boat,  while  navigating  the  waters  of  this  state.  Haighi  d*  Bro.  v. 
Steamboat  HemrietUk  472. 

2.  Where  an  action  against  a  steamboat  to  enforce  a  lien  fS^r  supplies  furn- 
ished, it  appeared  that  the  articles  were  furnished  to  said  boat  in  the  fall  of 
1866,  in  the  city  of  Keokuk  and  state  of  Iowa ;  that  afterwards,  on  the  20tli 
of  November,  1865,  said  boat  was  seized  under  a  warrant,  at  the  suit  of  D. 
and  others,  under  the  laws  of  the  state  of  Missouri,  for  an  indebtedness  con- 
tracted while  navigating  the  waters  of  that  state ;  that  under  an  order  of  court 
in  Kiasouri,  the  sheriff,  on  the  22d  of  December,  1855,  sold  the  said  boat  witii 
all  her  tackle,  fixtures  and  furniture  to  one  M.,  who  is  still  the  owner,  and 
who  defends  this  suit ;  and  that  the  notice  of  the  suit  of  D.  and  others  was 
limited  to  creditors  having  liens  against  said  boat  under  the  laws  of  Missouri, 
which  laws  excluded  non-resident  creditors,  or  those  having  debts  contracted 
out  of  the  state ;  Eeldf  That  the  lien  of  the  plaintiff  was  not  destroyed  by  the 
proceedings  in  Missouri,  and  that  the  boat  was  liable.    Ik, 

TOWN  PLAT. 

I.  Where  the  plat  of  a  town,  situate  on  the  Mississippi  river,  duly  acknowi* 
edged  and  recorded,  declared  that  "all  the  streets  and  alleys  shall  be  and  re- 
main public  highways  forever,  exe^i  Water  street,^*  and  certain  alleys  named, 
which  plat  was  signed  by  G-.,  "for  himself  and  others,**  and  where  in  a  subse- 
quent suit  for  partition  between  the  owners  of  the  town,  the  commissionerBi 
in  tiieir  report,  adopted  in  the  main  the  plan  of  the  town  as  hud  out  by  said 
plat,  in  respect  to  the  blodcs,  lots  and  streets,  and  did  not  except  any  of  the 
streets  firom  the  effect  of  the  dedication  as  public  highways;  and  in  speaking 
of  share  eighty  of  the  town,  in  which  ia  the  lot  of  complainant,  the  report 
says :  "  All  the  town  lots  included  in  the  above  share  are  bounded  by  the 
middle  of  the  streets  and  alleys  oa  which  they  are  situate^*  and  a£  those  next 
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the  river,  says :  "  and  those  upon  Water  street,  indade  a 
of  them  to  the  MiasiaBippi  river;"  which  report  was  adoptc 
a  decree  rendered  in  accordance  therewith :  Heldj  1.  That 
ftr  as  it  was  adopted  bj  the  report  of  the  oommiasioners  ; 
oarae  of  force ;  2.  That  the  report  and  decree  placed  W 
same  groond,  as  to  publicity,  with  the  other  streets ;  3. 
were  dedicated  as  highways,  and  are  public ;  4.  That  the 
street,  on  the  plat,  fi^m  the  dedication,  was  void  for  repug 
lot  owners  owned  the  soil  to  the  middle  of  the  streets  and  f 
pablic  TigbA  to  the  use,  control  and  management  (xf  the  hi^ 
owners  of  lots  fronting  on  the  Mississippi  river  own  the  &< 
river,  subject  to  the  public  easement ;  7.  That  Water  sti 
river  bank,  and  was  not  limited  in  width  to  tho  dotted  1 
said  plat.    EaigM  v.  The  OUy  of  Keokuk^  199. 

TBESPASS. 

1.  Where  in  an  action  of  trespass,  charging  tiie  cattle  o1 
breaking  into  the  plaintiffs  close  and  destroying  his  crops, 
fining  a  lawM  fence,  instructed  the  jury,  that  whether  the 
fence,  and  a  good  one,  was  in  the  discretion  of  the  jury ;  . 
discretion,  in  its  proper  sense,  implies  judgment ;  and  the 
the  instruction  was  correct    McManus  v.  Finan,  283. 

2.  Where  in  such  an  action,  the  court  instructed  the 
has  the  right  to  suffer  to  run  at  large,  animals  of  a  da 
to  the  person  or  property  of  another,  and  if  he  does,  he  ii 
damages  which  result  {h>m  the  acts  of  such  animtUs ;"  B& 
be  no  possible  objection  to  the  instruction.    lb. 

3.  Where  in  such  an  action,  the  defendant  asked  the  coui 
as  follows :  "  That  if  the  jury  believe  from  the  testimony,  tl 
mals  of  other  persons  beside  those  of  defendant,  were  in  the 
on'lhe  premises,  at  the  times  set  forth  in  the  petition,  they 
d^endant's  domestic  animals  did  all  the  damage  to  the  ] 
Btraction  the  oourt  refused  to  give ;  MeH  That  the  instruct 
ihsed.    76. 

4.  Where  in  such  an  action,  the  defendant  asked  the 
jury  as  follows :  "  That  the  jury  must  be  satisfied  fh>m 
amount  of  damages  the  defendant's  animals  have  done, 
for  the  plaintifij"  which  instruction  was  refiised;  ffddj  1 
was  properly  refUsed.    lb, 

TRUST  AND  TRUSTEE. 

1.  Where  property  is  devised  to  a  charitable  use,  cont 
public  policy,  and  the  object  is  specific,  and  capable  of  beii 
according  to  the  intention  of  the  donor,  and  even  thougl 
pointed,  and  the  object  of  the  testator's  bounty  is  incapabl 
title,  the  terms  of  the  will  create  a  trust  in  the  property 
heirs  of  the  testator.    Johnson  et  at  v.  Mayne  ei  c^.,  180. 

2.  Where  J.  M.  being  desirous,  (as  the  deed  recites,)  t 
of  true  religion  in  the  town  of  Keokuk,  and  in  considerat 
hand  paid,  conveyed  certain  real  estate  to  C.  and  four  othc 
successors,  as  trustees,  in  trust,  for  the  use,  benefit  and  su] 
Congregational  Church  at  the  town  of  Keokuk,  io  be  caOed 
gregational  Church  of  Keokuk,  and  said  trustees  were  Inst 
to  appropriate  the  land  conveyed,  and  every  part  thereof, 
ing  from  the  sale,  lease,  or  rent  thereof,  to  the  use,  ben 
the  first  orthodox  Congregational  Church  which  shaU  be  o 


towD,  under  the  title  aroreeud,  end  until  Boch  cbureb  aball  be  Drganiz^  ^  1^ 
■Bid  town,  die  said  Inistees  Bhall  invest  all  sucb  mooeya,  and  allow  them  to  ao- 
cumulatafortbebeae&tof8aidcburcb,i«ibl  l^jMrurfi/nuAor^ntaiMon;  and 
where  the  Cnis(«ai  on  tbe  day  of  the  ezecutioQ  of  the  deed,  accepted  the  troBt 
in  writing,  and  ap«ed  to  eiecute  the  game ;  and  where  the  said  J.  H.  after 
the  execution  of  said  deed,  in  hia  last  tcill  and  (eetament,  bequeathed  oertain 
real  estate  to  hie  eiecutoiB,  in  tnut  for  hie  diildren,  and  to  be  couTejed  to 
said  children  at  the  ezpiratioo  of  ten  jeara  trom  tbe  date  of  said  will,  npon 
certain  conditions,  and  if  either  of  said  children,  in  the  judgment  of  said  ezeco- 
toni,  f^led  to  comply  with  such  conditions,  then  tbe  ahaie  of  auch  child,  wia 
to  be  conveyed  to  the  said  truBteee,  for  the  uae  and  enppoit  of  a  Congnga- 
tional  Church  at  Keokuk;  and  where  tbe  trasteee,  atler  the  death  of  tbe  testa- 
tor, took  poHsesaion  of  the  real  estate  so  conveyed,  and  subsequently  a  Gon- 
^regationAl  Church,  beariog  tlie  name  indicated  in  the  deed,  was  organiied ; 
1.  IMd,  That  the  gift  to  the  church,  in  conlemplntion  of  it«  organizMioii,  waa 
valid,  and  the  use  good ;  2.  That  the  gift  waa  a  charity  in  its  largest  and  nuMt 
compreheosive  sense,  aa  understood  either  in  morals  or  in  law,  and  a  trust  in 
the  Darrow  and  more  rEatricted  sense,  as  applied  to  conveyances  between  in- 
dividuals, which  courta  of  equity  have  always  recognized  and  enforced ;  3. 
Tb»i  the  estate  vested  in  the  truateee,  until  the  beneQciaiies  for  whom  ths 
charity  was  intended,  were  in  a  condition  to  call  for  tbe  apphcatjon  of  the 
fhnd  in  the  hands  of  the  trustfes ;  i.  That  tbe  UBe  was  not  bad,  becaose  Out 
tnistces  named  in  the  dsed,  had  no  power  to  organize  the  church,  or  bring  it 
into  existeuca.    Miller  v.  Chittmden  ti  oL,  252. 

3.  Where  ins  proceeding  in  equity  to  redeem  certain  real  estate  sold  dider 
a  deed  of  trust,  or  mortgage,  containing  a  power  of  sale,  it  appeared,  that  I. 
L.  being  indebted  to  C,  the  said  I.  L.  and  one  J,  L.  to  secure  tbe  said  deb^ 
on  tbe  25th  day  of  October,  1842,  executed  a  conveyance  of  real  estate,  to  P, 
Jt  C,  which  deed  provided  that  upoa  the  failure  of  said  grantors  lo  moke  pay- 
ment according  to  tbe  terms  of  the  deed,  the  said  P.  A  C,  were  euipovnwl  to 
B^  said  premises  to  the  highest  bidder  for  cash,  "first  giving  thirty  dayi^ 
public  notice  of  the  time,  place,  and  terms  of  sale,  and  of  the  property  to  be 
sold,  by  advertisement  in  some  newspaper  prioted  in  Burlington,  Iowa  Teni- 
tory,"  and  which  deed  also  contained  the  following  ctanaB:  "And  the  said 
parties  of  the  second  pan  (P.  k  C),  covenant  futhtlilly  to  perform  and  ftalfiU 
the  trust  lierein  created.  In  witness  whereof  the  said  parties  have  hraeunto 
set  their  bands  and  seals,  the  day  and  year  above  written,"  which  deed  was 
signed  and  acknowledged  by  the  grantors,  but  not  by  tbe  said  trustees;  and 
where  on  the  8tb  day  of  May,  1847,  default  having  been  made  in  the  pay- 
ment of  said  debt,  the  trustees  sold  the  land  to  the  respondent,  and  in  July, 
1848,  executed  and  delivered  to  him  a  deed  for  the  same — notice  of  which 
eale  was  given  by  publication  in  b  newspaper,  printed  in  Burlington,  wbich 
publications  were  made  on  the  8th,  leth,  22d,  and  £9th  of  April,  aod  on  tbe 
etli  of  May,  1847 ;  and  where  on  the  26th  day  of  September,  1856,  the  com- 
plainants applied  to  respondent  to  redeem  said  real  estate,  and  tendered  bim 
his  purehase  money  and  interest,  which  was  declined  by  the  said  respondent; 
and  where,  upon  the  healing,  the  petition  of  tbe  complainants  was  dismissed  ; 
neld,  1.  Tiiat  it  waa  not  necessatj  for  the  trustees  to  become  a  party  to  the  , 
conveyance ;  2.  That  tbe  notice  of  sale  waa  sufficient,  and  tbe  sale  valid ;  3.  ' 
That  tbe  bill  was  properly  dismisEed,    Lefier  v.  Armstrong,  482. 

USURY, 

1.  Where  usury  is  pleaded  as  a  defence,  and  the  pUintifr  is  called  npon  to 
reply  under  oath,  as  to  the  usury,  such  sworn  replicntiou  does  not  reader  tha 
defendant  incompetent  to  testify  as  to  tbe  usury.    Bacon  v.  Lee  i£  Cmv,  490. 

3,  Where  in  an  action  to  foreclose  a  mortgage,  executed  to  secure  the 
payment  of  two  promissory  notes,  brought  by  the  indorsee  of  the  notes  against 
the  makers,  the  defendanU  pleaded  usury,  and  called  upon  the  plaintiff  to  re- 
ply under  oatta,  as  to  tbe  time  of  the  transfer  ol  the  notes,  and  the  conaidera- 
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tion  of  such  transfer,  vbich  he  did ;  and  where  on  the  trl 
ants  was  offered  as  a  witness,  to  prove  the  usurious  consi< 
to  wliich  the  plaintiff  objected,  but  the  objection  was  oi 
fendant  permitted  to  testify ;  Bddf  That  the  witness  was 
testify.    Ih. 

8.  While  the  act  to  regulate  interest  on  money,  passe 
expressly  declare  that  the  usurious  contract  shall  be  w 
end  is  reached,  and  the  same  effect  is  given  to  its  provisio 
in  no  caatf  where  unlawful  interest  shall  be  contracted  f 
in  a  suit  brought  upon  the  contract,  have  judgment  for  mo 
sum  loaned.    Ih, 

4.  Usury  may  be  pleaded  in  an  action  on  the  usui 
brought  in  the  name  ^  an  indorsee,  or  innocent,  bona  fid 

VENDOB  AND  VENDEE. 

1.  In  an  action  between  the  creditors  of  the  vendor  an 
feat  a  sale  of  property  alleged  to  have  been  made  with  i 
ditors,  yie  vendor  is  a  competent  witness  for  the  creditors 
ing  tq^fstabllsh  the  slleged  fhiud.    Adams  v.  Ihley  ei  ai.j  • 

2.  The  vendor  being  a  competent  witness  for  the  cred 
to  prove  facts  tending  to  show  a  firaudulent  sale  of  the  pi 
also  a  competent  witness  to  prove  similar  fiacts.    lb. 

3.  Where  in  an  action  of  trespass  by  the  vendee,  again 
tain  creditors  of  the  vendor,  for  seizing  and  canying  ai 
property,  tiie  defendants  justified  under  certain  writs  of  \ 
cutions,  and  alleged  that  the  sale  to  the  plaintiff  was  mm 
fraud  the  creditors  of  the  vendor,  which  was  denied  by  t 
where  the  defendants  on  the  trial  offered  the  widow  of  tl 
ness  to  prove  circumstances  tending  to  show  that  the  sale 
fraudulent,  and  made  with  intent  to  hinder  and  delay  the 
husband,  to  which  witness  the  plaintiff  objected,  that  sh 
on  the  gpround  of  interest,  which  objection  was  sustained, 
allowed  to  testify;  Eeldf  That  the  witness  was  competen 
erred  in  sustaining  the  objection.    lb, 

VENUE. 

1.  Where  a  party  clearly  brings  himself  within  the  lav 
a  change  of  venue,  and  no  special  circumstances  are  ahovi 
tinuances  have  been  granted,  or  something  of  that  kind,  j 
court  to  grant  the  motion;  and  a  refhsal  to  do  so^  may,  a 
by  the  appellate  court     Wdsh  v.  Savtryj  241.. 

2.  Where  the  caption  and  a  part  of  the  first  count  of 
as  follows :  "  J%e  State  of  Iowa  v.  John  Devine.    Befon 
Justice  of  the  Peace,  in  and  for  the  county  of  Benton: 
oused  of  th^  crime  of  selling  intoxicating  liquors  contrary 
the  defendant,  on  the  28th  day  of  January,  A.  D.  1867,  by 
in  Vinton,  county  and  state  i&resaid;"  and  where  the  sL 
defendiuit  was  convicted)  averred,  'Hhat  said  defendant 
January,  A.  D.  1857,  at  the  place  aforesaid,"  Ac.;  HeU  ! 
suffidentiy  laid  in  the  information.    Devine  v.  The  SicUe^  4 

3.  The  act  allowing  a  change  of  venue  in  suits  pendin 
the  peace,  approved  January  24,  1863|  applies  to  crimin 
cases.    MUkr  v.  The  State,  606. 

4.  After  allowing  a  change  of  venue,  the  District  Oomh 
Vol.  IV.  48 
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applicant  to  give  to*the  adveiw  ptrty,  a  bobd  to  secure  faiti  agoiiist  tfie  addi» 
tional  costs  which  may  he  incurred  bj  audi  ehan^  ef  venae^  McMm  ▼. 
irnmey,  639. 

6.  Where,  after  a  change  of  venue  is  ordered,  the  adverse  party  moves  to 
re-docket  the  cause,  and  the  party  taking  the  change,  makes  no  objection,  but 
appears  by  his  attorneys,  and  proceeds  to  the  tttel  of  tiie  (saose,  he  cannot 
assign  for  error  in  the  appellate  court,  the  declsiOtfL  of  Ihe  emat  in  re  docketing 
the  Cause.    lb. 

6.  Where  the  defendant  in  an  action,  filed  an  affidavit,  and  motion  for  a 
change  of  venue,  on  account  of  the  interest  and  prejudice  of  the  judge^  vfaidi 
motion  was  granted  at  the  May  term,  1866,  and  an  order  of  court  maae  chang- 
ing the  venue  to  Warren  county,  in  the  ninth  judicial  district  {  and  where  at 
tile  same  torm,  and  after  the  change  of  venue  had  been  ordered,  the  ooofft 
ordered  the  defendant  to  give  a  bond,  in  the  penalty  of  $200,  to  secure  ^a» 
plaintiff  in  the  additional  costs  to  be  incurred  by  the  change  of  venue;  and 
where  at  the  September  torm  of  said  court,  on  motion,  the  cause  was  re-dock- 
eted, and  on  the  trial,  both  parties  appearing,  the  jury  disagreed,  and  the 
cause  was  continued ;  and  where  at  the  May  term,  1866^  the  defendant  filed 
an  affidavit  for  a  change  of  venue  to  some  otJier  county,  for  the  reason  thai 
the  inhabitants  of  Boone  county,  were  so  prejudiced  against  him,  that  hecouM 
not  expect  a  fkir  and  impartial  trial,  which  application  was  overruled;  Beid, 
1.  That  the  court  erred  in  requiring  the  defendant  to  execute  a  bond  for  the 
costs;  2.  That  section  1*708  of  the  Code,  which  limits  a  party  to  one  chango 
of  venue,  did  not  apply  to  the  case ;  and  S.  That  t^e  ooun  ened  in  overruling 
the  second  appUcatien  for  a  change  of  venue,    id.  « 

1.  To  justify  the  court  in  setting  aside  a  verdict;  on  the  ground  of  the  mis- 
behavior of  the  jury,  whether  before  or  afier  the  cause  is  submitted  to  them, 
tiie  alleged  misconduct  should  dearly  satisfy  the  mind  of  the  court,  that  a  &ir 
and  impartial  trial  has  not  been  had,  and  that  the  verdict  is  contrary  to  the 
law  and  the  evidence.    Lcmgworthy  v.  Mfen  et  al,  18. 

2.  If  a  jui;y  separate  after  agreement,  without  the  consent  of  the  court,  it 
may  amount  to  misconduct  on  their  part,  for  which  they  may  be  liable;  but 
such  separation  does  not  necessarily  make  the  verdict  void,  or  so  taint  it^  as 
to  prevent  its  reception  by  the  court     Cook  <£;  (hoshy  v.  WaUen^  tS. 

3.  Where  the  court,  soon  after  the  jury  retired  to  consider  of  th^  verdict, 
■cyoumed  for  dinner,  and  before  the  court  convened  agam,  the  Jury  agreed 
upon  their  verdict,  sealed  the  same  up,  and  s^Mvated,  without  leave  i  the 
court,  and  without  an  agreement  of  the  parties,  that  tb^  might  so  separate; 
and  where  the  jury  having  been  called  into  the  box,  and  being  inquired  of  by 
the  court,  if  they  had  sgreed  upon  their  verdict,  responded  that  they  had,  and 
passed  the  same  to  the  clerk,  sealed  up  in  an  envelope,  to  the  reception  of 
which  verdict  the  defendant  objected,  but  the  objection  was  overruled ;  EM, 
That  the  verdict  was  properly  received.    P>, 

4.  It  is  not  a  sufficient  reason  for  setting  aside  the  verdict  of  a  Jury,  and 
ordering  a  new  trial,  that  a  portion  or  all  of  the  jurors,  supposed  ibaX  tiiof 
verdict,  if  for  the  defendant,  wotild  not  be  a  bar  to  a  subsequent  suit  by  the 
p^intifi;  for  the  same  cause  of  action.     WinUr^  Eoa,  v.  ^ife  ti  wu^  583. 

6.  Wheie,  in  an  action  against  husband  and  wifh,  on  a  promissonr  noto^ 
made  by  the  wife  as  executrix,  the  execution  of  viiich  note  was  denied  under 
oath,  the  jury  returned  a  vercUct  for  the  defendanto ;  and  where  the  pialbtlflr 
moved  the  court  for  a  new  trial,  on  the  ground  of  a  mistake  of  the  jury  as 
to  the  law  and  &ct8  of  the  case,  and  a  wrong  impression  as  to  the  rigfate  of 
the  parties,  which  motion  was  accompanied  by  the  affidavite  of  two  <^  the 
jurors—one  of  whom  states^  that  in  making  up  the  rodict,  he  was  under  the 
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impresBionf  that  if  the  jviy  found  for  the  defendants,  H 
the  pUuntUf  from  brin^g  another  suit,  and  recovering 
that  he  was  satisfied  &it  defendants  owed  plainti£f  tb 
except  under  the  impression  stated,  he  would  not  have 
diet  against  the  plaintiff;  and  the  other  states,  that  he  *« 
wife  had  borrowed  the  monej  claimed  by  plaintiff,  ai 
note  sued  on,  to  bo  signed  and  executed  for  her ;  that 
diet  for  defendants,  he  supposed  tha\t  such  yerdict  would 
future  suit  and  recovery  by  the  plaintiff  against  defendai 
part  of  the  Jury  were  of  opinion,  that  the  verdict  for  def< 
bar ;  and  that  he  is  not  now  satisfied  with  the  verdict, 
consent  to  a  verdict  for  defendants ;  and  where  the  pla 
court  to  allow  him  time  to  procure  the  affidavits  of  the  J 
cause,  in  order  to  show  that  the  jury  was  mistaken  ii 
conclusiveness  of  their  verdict,  in  case  they  found  for  di 
tion  was  supported  by  the  affidavit  of  the  plaintiff^s  ati 
stales  that  he  had  conversed  with  two  of  the  jurors,  si 
the  verdict,  and  whose  affidavits  had  been  procured  an 
lieved  there  was  sufficient  ground  to  authorize  the  grai 
if  time  was  allowed  to  procure  the  affidavits  of  the  rei 
that  the  plaintiff  would  be  able  to  show  that  the  jury  ^ 
law  applicable  to  the  case,  both  of  which  motions  wei 
court ;  Meldf  That  the  motions  were  properly  overruled. 

WAIVER. 

1.  A  demurrer  is  waived,  by  the  defendant  answering  i 
y.  Silence,  321;   The  State  v.  McCh^cey,  496. 

2.  Where  it  appeared  from  the  transcript  of  a  record  in 
ihe  indictment  had  been  presented  in  open  court,  by  the  : 
ence  of  the  grand  jury ;  that  the  defendant  appeared  by  ( 
not  guilty ;  and  that  there  was  a  trial ;  and  where  it  did 
indictment  was  indorsed  a  true  biU,  nor  that  it  was  marke 
MeH^  That  the  defendant,  by  pleading  and  going  to  trial, ' 
to  the  indictment.    Bvghes  v.  The  Stale,  654. 

WARRANT. 

'*  1.  A  warrant  of  arrost  in  a  criminal  case,  which  foUo^ 
form  given  in  the  Code,  is  legally  sufi^ient.    Deoine  v.  T 

WILL. 

'  '  1.  In  the  construction  of  a  will,  the  intention  of  the  tes 

sideration ;  and  in  ascertaining  that  intention,  the  whole  < 
to  be  taken  together.    Johnson  et  ai  v.  Mayne  el  oL,  18#. 

i  2.  Where  the  husband  dies  without  issne,  and  the  estat 

posed  of  by  will,  the  widow  is  not  entitled  to  one->half  o 
Admr.  v.  GriffeUi,  JEz,,  406. 

i  8.  The  husband,  though  dying  without  issue,  may,  by 

|:  wife  of  all  interest  in  his  estate,  exoept  her  dower,  as  aUc 

4.  Where  R.  P.  on  the  25th  day  of  June,  1851,  made 

i  died  about  the  first  of  August,  1865;  and  where  the  sa 

i  beibre  his  death,  and  during  his  last  sickness,  in  the 

$  persons,  stated  that  he  *^  wanted  his  affiiirs  managed  as  fo 

(I  was  near  $400  on  hand,  which  he  wished  to  be  given  to  1 

f  directed  the  personal  property  to  be  sold,  and  the  proce( 

(:  of  his  wife;  and  3.  That  he  diirected  the  farm  to  be  sold,  a 


^00  oat  of  Ihe  prrk«edB  thereof;"  and  also,  at  the  vine  tiinc^  spidie  oT  hia 
writteo  will,  aDd  aupposed  it  was  of  no  force,  as  it  had  never  been  recorded, 
and  was  not  to  his  Qotion,  and  said  "  that  one  child  was  as  near  to  him  aa 
aooUier ;  "  which  verbal  dlapoHition  waa  never  reduced  to  writiop ;  Eeid,  That 
there  was  do  revooaLion  of  the  writt«ii  wUl.    Perjue  v.  Ferjue,  620. 

G.  Where  on  an  appeal  to  the  District  Court,  Uora  the  fleciaion  of  the  county 
court,  r«nuiiDg  to  adinit  a  will  to  probate,  it  appeared  that  the  county  court 
Ibuud,  that  Bald  will  was  duly  executed  ;  that  Uie  (ealslor  was  of  full  a|^  and 
sound  miod  and  memory ;  and  that  the  le«tai«r  at  the  time  of  his  death,  had 
chant^ed  his  miod,  and  did  not  desire  that  said  iuatrumcnt  should  stand  as  hia 
will,  and  thereupon  tlie  said  county  court  ordered,  that  said  will  be  not 
admitted  to  probate ;  and  where  the  District  Court,  on  hearing  the  cause, 
made  an  order  that  said  will  be  admitted  to  probate,  upon  proper  and  sufficienl 
proof  being  made  to  the  county  court,  aod  that  the  cause  be  remanded  to  the 
county  court,  for  further  proceedings  not  iaoonsiBteot  with  the  decision  of  the 
DiBlrict  Court;  Bdd,  1.  That  it  was  unuecesaary  to  remand  the  cause  to  Iha 
county  court,  ^rfurther  proof  of  thoexecutlon  of  the  wilt;  3.  That  the  order 
Bhould  have  been,  tliat  the  county  court  admit  the  will  to  probate,  and  take 
■  further  proceedings  not  inconsistent  with  the  finding  of  the  District  Court; 
3.  That  the  District  Court  m  not  err  in  remanding  t£e  cause  to  the  conn^ 
oourL    lb. 


1.  In  an  action  between  the  creditors  of  the  vendor  and  the  vendee,  to 
defeat  a  sale  of  property  alleged  to  hare  been  made  with  intent  to  defrsod 
creditors,  the  vendor  is  a  competent  wilDess  for  the  creditors,  to  prove  &cts 
tending  to  establish  the  alleged  fraud.    Adama  v.  Fbtey  tt  al.,  44. 

3.  The  vendor  being  a  competeDt  witness  tot  the  creditors,  in  such  a  caai^ 
to  prove  facts  tending  to  show  a  fraudulent  sale  of  Ute  proper^,  his  widow  is 
also  a  competent  wituees  to  prove  similar  bets.    lb. 

3.  Where  in  an  action  of  trespass  by  the  vendee,  against  a  BheriET  and 
certain  creditors  of  Ihe  vendor,  Ibr  seizing  and  carrying  away  certain  personal 
property,  the  defeodauts  justified  under  certain  writs  oT  attaclimenl  and 
executions,  and  alleged  that  the  sale  to  the  phtintit^  was  made  witli  intent 
to  defraud  the  craditora  of  the  vendor,  which  was  denied  by  the  replication; 
and  where  the  defendaots  on  the  trial,  offered  the  widow  of  the  vendor  as  s 
witness,  to  prove  circumstoncee  lending  to  show  that  the  soje  (o  the  plaintiff 
was  fraudulent,  and  made  with  intent  to  hinder  and  delay  the  crediion  of  bet 
late  husband,  to  which  witness  the  plajntiff  objected,  that  ^e  was  incom- 
petent, on  the  ground  of  interest,  which  objection  was  susUuned.  and  the 
witness  not  allowed  to  testify ;  Held,  That  the  witoess  was  competent,  and 
that  the  court  erred  in  sust^ning  the  objection.    lb. 

4.  A  partner,  who.in  an  action  against  the  partnership,  or  against  the 
surviving  members  of  a  partnership,  to  recover  a  debt  due  by  such  partner- 
ship, permiU  a  judgmeDt  to  go  against  him  for  the  debt  and  cost^  becomes  a 
competent  witness,  lo  prove  that  a  co-defendant  was  not  a  member  of  such 
copartnership,    Danfin-A,  Davia  db  Co.  v.  Carler  <t  May,  230. 

5.  In  such  a  case,  the  interest  of  the  witness  is  against  the  party  calling 
him ;  and  the  plaintiff  cannoi  debar  the  testimony  of  the  witness,  by  refusing 
to  talte  the  iudgment  offered,    lb. 

'  6.  The  law  does  not  contemplate  that  a  party  is  entitled  to  a  continuance^ 
only  in  tlie  event  that  a  witness  is  absent  by  whom  he  can  fvOy  prove  a  par- 
ticular fact ;  but,  if  Irom  the  witness,  he  can  obtain  testimony  tending  to  sub- 
ftaatiate  particular  facta — or,  if  his  testimony  will  materially  a»ust  in  deter- 
mining  the  issues  joined — he  has  a  right  to  the  presence  or  deposition  of  the 
witnesB,  unless  there  is  some  other  witness  by  whom  the  same  lads  can  by 
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substantiate^  to  the  same  extent  as  thej  would  be  by  i 
(Stockton,  J.,  dissenting.)    Welsh  y.  Someryj  241. 

7.  It  is  tltfit  which  the  absent  witness  would  swear  to,  i 
affiant  claims  the  benefit  ot,  by  his  affidarit ;  and  when  '. 
knows  of  no  other  witness  by  whom  he  can  prove  such  fai 
as  he  can  by  the  one  then  absent,  he  complies  with  the  st 

8.  A  party  applying  for  a  continuance  on  the  ground  o 
witness,  need  not  state  in  his  affidavit,  that  he  cannot  ft] 
that  he  cannot  fVilly  substantiate  or  demonstrate  by  any 
facts  or  matters  he  expects  to  prove  by,  the  absent  witness, 
other  means  within  his  reach,  by  which  he  can  supply  the 
mony,  occasioned  by  the  absence  of  the  witness  named,  f 
well  as  the  other  matters  required  by  the  Code,  to  appec 
complies  with  the  law,  and  should  have  time,  ordinal 
proof.    Ih. 

9.  Section  ITYS  of  the  Code,  was  designed  to  prevent  t 
nation  of  a  cause,  on  account  of  an  accidental  or  inadvei 
party  to  call  a  witness,  or  to  ask  a  question  on  some  give 
not  intended  to  be  limited  in  its  application,  to  the  period 
nesses.    McMcaws  v.  Fvnan,  283. 

10.  The  privilege  of  calling  a  witness,  after  the  evidence 
a  fact  which  has  been  omitted  by  inadvertence,  is  within 
control  of  the  court,  as  are*  also  the  terms  to  be  imposed,  ji 
just.    Ih, 

• 

11.  Where  in  a  prosecution  for  selling  intoxicating  lic{ 
asked  the  prosecuting  witness,  on  cross-examination,  the  fi 
*' State  whether  you  went  to  the  defendant,  when  you  bi 
liquor,  to  which  you  testify  in  your  examination  in  chief, 
procuring  evidence  against  him  for  selling  intoxicating  liqu<: 
jected  to,  and  the  objection  sustained  {  Hdi^  That  the  objd 
sustained.    Denme  v.  The  SUxU^  443. 

12.  A  party  has  no  right  to  cross-examine  any  witness,  <• 
and  circumstances  connected  with  the  matters  stated  in  his  : 
Ookdy  V.  The  SUOe,  471 

13.  When  a  question  is  put  to  a  witness,  which  is  oollat; 
to  the  issue,  his  answer  cannot  be  contradicted  by  the  pai 
question,  but  it  is  conclusive  against  him,    lb. 

14.  Where  in  an  action  to  foreclose  a  mortgage,  execute  I 
ment  of  two  promissory  notes,  brought  by  the  indorsee  oi ' 
the  makers,  the  defendant8  pleaded  usury,  and  called  up ; 
reply  under  oath,  as  to  the  time  of  the  transfer  of  the  note  < 
ation  of  such  transfer,  which  he  did;  and  where  on  tfci 
defendants  was  offered  as  a  witness,  to  prove  the  usurious  •  i 
notes,  to  which  the  plaintiff  objected,  but  the  objection  wai 
defendant  permitted  to  testify ;  Edd^  That  the  witness  wa  i 
to  testify.    Bacon  v.  Lee  A  Gray^  490. 


WRIT  OP  ERROR. 

1.  A  recognizance  in  a  criminal  case,  not  capital,  o  i 
sypercedeas  on  writ  of  error,  unless  allowed  by  a  judge  of 
as  provided  by  section  3090  of  the  Code;  and  without  such  > 
the  District  Court,  under  section  3230,  possesses  no  power  I 
nizanoe.     The  Siaie  v.  McCloskey,  496. 


WRIT  OF  BRBOB  COBJM  SOBSS. 

1.  It  ia  only  an  error  in  ikct,  eonmiitted  b7  tbe  District  Conrt,  in  Its  own 
Judgments,  that  can  be  reviewed  by  a  writ  of  enwaTOninahi.  Jfcfimqi  t. 
The  WMam  Stage  Oo^  420. 

2.  The  office  of  tbe  writ  of  error  coram  noKt,  ia  to  correct  anutterial  «n«r 
in  Tsct,  coDuuitted  b^We^  in  the  presence  of  it^  and  not  before  yov;  or  an 
error  committed  bj  the  court  or  bibonalj^vm  which  Uie  writ  iwiee,  Mid  not 
by  one  lo  wbioh  it  issueo.    li. 

3.  Where  partiM  submitted  to  artitrstotB,  a  controraraj  wLareiu  the 
plainliff  claimed  damoEeB  for  iajurlee  nauHdng  to  hia  wife,  by  imson  of  the 
upsetting  of  the  defeodaot's  coach,  and  provided  in  tbe  Bobmiwioii,  that  tbe 
avmA  should  be  returned  to  the  clerk  of  tbe  Dtstrict  Court,  and  judgment 
entered  thereon  by  the  clerk,  in  vacatioo ;  and  where  Ute  arbitrators  made  aa 
award  in  favor  of  the  plaintiff,  upon  which  lodgment  was  rendered  by  tl» 
clerk  of  the  District  Court,  under  the  tenna  of  the  ribmiBaion;  and  where  the 
deleodanta  then  filed  theii  petition  fbr  a  writ  of  error  coram  neiie,  lo  inquire 
into  tbe  regularity  of  tbe  proceedings  before  the  arbitralorH,  aa  well  as  the 
regularity  of  the  entry  of  the  said  Judgment  by  tbe  clerk ;  and  where  U,  the 
next  term  of  the  said  District  Court,  said  writ,  oo  motion  at  the  plaintiff,  was 
diBmisaeo,  and  the  judgment  entered  bj  the  clerk  vacated ;  and  where  tbe 
award  was  adopted  by  the  court,  and  judgment  entered  tbereon  in  Ikvor  tt 
tiie  plaintiff;  EM,  1.  That  the  writ  was  properly  dismiiaed ;  3.  That  any  1dm 
to  the  husband,  in  conaequenoe  of  being  deprived  of  tbe  socie^  of  the  wifa 
or  li^g  put  to  expense  on  account  of  the  iqfuiy  received  b;  her,  could 
be  legitimately  considered  by  the  arbitrators  under  the  terms  of  the  sub- 
miasion.    lb. 
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